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PREFACE. 


X  HB  Books  of  the  Law  of  Scotland  contain  very  ample 
materials  for  a  separate  treatise  on  the  Contract  of  Sale ; 
and  much  valuable  matter  has  been  added  in  the  course 
of  the  last  twenty  years,  in  consequence  of  the  prac- 
tice which  has  prevailed  so  extensively  during  that  period, 
of  resorting  for  authority  or  illustration,  upon  questions 
connected  with  this  branch  of  mercantile  jurisprudence, 
to  the  decisions  of  the  English  Courts,  and  to  the  works 
of  English  writers.  This  practice,  while  it  has  contri- 
buted greatly  to  supply  the  materials  required  for  such 
a  work,  has  at  the  same  time  rendered  it  more  desirable 
and  necessary ;  because  the  English  law  of  sale  is,  in 
some  of  its  fundamental  principles,  altogether  different 
from  the  law  of  Scotland,  and  unless  those  distinctions 
are  rightly  understood  and  kept  in  view,  the  utmost 
confusion  of  principle  must  ultimately  result  frpm  the 
indiscriminate  use  of  the  English  authorities. 


VI  PREFACE. 

In  the  present  work^  an  attempt  is  made  to  exhibit 
in  a  systematical  form,  the  principles  and  rules  of  the 
Contract  of  Sale^  as  they  may  be  deduced  from  books 
of  authority  in  the  Law  of  Scotland,  and  from  the  deci- 
sions of  the  Court  of  Session ;  and,  at  the  same  time,  by 
an  examination  of  the  English  authorities,  to  ascertain 
on  the  one  hand,  faow  far  the  doctrines  of  the  Law  of 
England  upon  this  subject  may  be  safely  followed  and 
relied  on  in  analogous  cases  which  may  occur  in  our 
Courts ;  and,  on  the  other  hand,  to  point  out  the  prin- 
ciples and  maxims  which  are  peculiar  to  the  English 
law,  add  inbtftlsistent  with  the  principles  and  maxints 
wbick  govferti  btir  ()ractice. 

Every  oiib  ^ho  is  conversant  with  niatters  df  this  kind^ 
is  a^are  of  the  ^eat  diffibiilty  of  acquiring  ah  dcburatd 
kno  wle(!lge  of  the  law  of  a  foreign  country,  by  the  blfere 
istudy  of  books,  without  any  opportunity  bf  seeinj^  it  ap^ 
plied  to  practice,  and  how  liable  a  writer  ill  this  ^tUa* 
iion,  IS  to  fall  into  mistakes  from  a  misappreheilsioii  bf 
the  authoritibsi  or  an  imperfect  acquaintancb  with  the! 
sources  of  ihformation.  Ifa  order  to  diinitiisli  ai  ttuicH 
as  possible  the  risk  of  such  errors  being  introduced  into 
this  part  of  the  work,  the  cases  atid  other  authorities 
which  are  cited  in  the  following  pages  fh)Di  the  books 
of  the  Law  of  England,  have  in  most  instances  been 
stated  ai  length  in  the  words  of  the  originals.  The 
same  plan  indeed  has  been  adopted  with  regard  to  the 
authorities  generally.    This  mode  of  writing  is  certain- 
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Vf  atteaded  w^  some  disadvaafiages^.  and  Would  be  im^' 
piflBCticable  in  ai  woik  embraemgra  subjecti  of  great.  ex« 
tenlL  BotiiL  the  putaanl  imtatQc%^  wshett  tiietauftjecfi 
Hoies  coDsidecatiani  iar  all  once:  6£  wmpatat&algrramaUr 
eBtent  flMkafi  gKat impoitaaBe^  i* iseenceivadithai; tiie 
Mwna  ^n^di  siaji  be<  attagodi  ibu  ikmamx  ofr  the  plan 
whidit  las  been  adoftted,.  an)  vueb  auiw  tham  raffieienft 
to  CQimttrbatoMe  any  (d)ji5ctions  to  wfaitdk  it;  is:  Uable^ 
It  miMfhe  ssiioi  the  Contract  of  Skh^  as.  as)  eiidaent 
writer  has  said  of  the  Contract  of  Inswaiwev.  ^that  the 

<  leading  principles  which  govern  it  lie  within  a  narrow 

<  compass  i  and  that  it  is  only  tho  appliieatioi^  of  those 
*  principles  to  particular  cases  that  could  form  a  work 
«  of  general  utility  •.** 

In  the  detail  of  the  cases^  the  statement  of  the  facts 
has  been  abridged  as  much  as  was  possible,  consistently 
with  accoracyf  and  with  the  necessity  of  explaining  the 
precise  question  involved  in  each  case.  The  opinions  of 
the  judges  are  given  in  their  own  words,  but  they  have 
not  been  quoted  at  full  length  where  other  matters  are 
introduced  info  them,  or  involved  in  the  case,  besides 
the  particular  point  in  illustration  of  which  it  is  cited ; 
and,  further,  where  different  judges  rest  their  opinions 
upon  the  same  ground,  it  appeared  unnecessary  to  quote 
more  than  one  of  the  opinions. 

Throughout  the  greater  part  of  the  work,  the  general 
arrangement  of  Pothier^s  Treatise  on  the  same  subject 

*  Preface  to  Marshall's  Treatise  on  the  Law  of  iBsnrance. 
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has  been  followed.  One  subject,  however^  which  i^ 
merely  touched  upon  in  that  treatise,  but  which  in  our 
law  involves  inquiries  of  great  extent  and  importance, 
viz.  the  effect  of  insohency  upon  the  rights  of  the  par-* 
HeA  in  sale,  is  here  explained  under  a  separate  head. 
Some  other  matters  are  also  introduced  in  different  parta 
of  the  work,  which  were  either  not  comprehended  within 
the  plan  of  Fothier's  Treatise,  or  were  not  of  sufficient 
importance  *  in  the  law  of  France  to  require  to  be  parti? 
cularly  noticed  by  him. 

EJMmrgK  Nw.  1S21. 
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INTBODUCTORY  DISCOURSE 


UPON 


THE  DISTINCTIONS  BETWEEN  THE  ENGLISH  AND  SCOTCH 
LAW  RELATIVE  TO  THE  CONTRACT  OP  SALE. 


L  It  u  obvious  tbat  the  contract  of  sale  must  be  substantially 
the  8Bme  in  all  civilisBed  countries^  in  as  far  as  regards  its  general 
chancter,  and  in  the  ordinary  consequences  whidi  result  from  it. 
From  this  circunistanoe  we  are  naturally  led  to  expect  that  the  laws 
<^  different  countries^  in  relation  to  this  contract^  should  mutually 
illustrate  each  other.  It  appears,  accordingly,  to  have  been  at  all 
times  the  practice  in  our  courts  to  resort  for  guidance  and  autho- 
rity, in  new  and  <^cult  cases  of  sale,  not  only  to  the  civil  law, 
which  in  Scotland  has  been  the  chief  source  from  which  the  law 
of  personal  obligations  has  been  drawn,  but  also  to  foreign  systems 
of  Bodem  law,  and  to  the  judgments  pronounced  by  foreign  courts. 
In  this  way,  the  works  of  the  English  lawyers  in  particular,  and 
the  judgments  of  the  English  courts,  have,  for  a  long  time,  been 
allowed  to  be  quoted  in  our  courts,  not  only  for  the  purposes  of 
illustration,  but  in  some  cases  as  authorities  to  be  relied  upon  and 
followed  in  the  same  manner  as  the  decisions  of  our  own  judges. 
In  more  than  one  class  of  cases,  indeed^  in  which  the  law  is  to  be 
found  in  acts  of  the  British  Parliament,  as,  for  example,  in  cases 
relating  to  the  sale  of  ships,  and  in  questions  arising  out  of  the  re- 
venue acts,  it  is  evident,  and  has  always  been  held,  that  the  deci* 
sions  of  the  English  courts  are  to  be  relied  upon  as  direct  autho- 
rities. 

On  the  other  hand,  it  is  equally  certain  tbat,  in  a  great  many 
important  particulars  touching  the  nature  and  constitution  of  the 
contract  of  sale,  as  well  as  its  effects,  the  law  of  Scotland  is  differ- 
ent from  the  laws  of  other  countries,  and  particularly  from  the  law 
of  England. — While,  therefore,  it  cannot  be  denied  that  the  most 
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beneficial  consequences  have  resulted  from  the  use  of  the  foreign 
autliorities,  it  is  evident  at  the  same  time  tliat  the  use  of  them  must 
be  kept  within  due  bounds,  and  that  unless  it  is  restricted  to  mat- 
ters in  which  the  fcf  ejgn  Lt^w  is  truly  analogous  to  the  iaw  of  Scot- 
land, the  practice  now  alluded  to  will  have  no  other  eifcct  than  to 
mislead,  and  to  introduce  both  confu^on  in  principle  and  practical 
injustice. 

3.  These  last  observations  are  peculiariy  applicable  to  the  law  of 
England,  beciiuse  while  in  i&me  respects  that  sysifira  is  both  mor« 
strictly  analogous  to  our  own,  ond  much  more  useful  as-a^  source  of 
authority  than  any  other  system,  it  differs  in  other  respects  from 
the  law  of  Scotland  a  great  deal  more  than  either  the  civil  law,  or 
the  modem  laws  of  the  continental  states.  As  the  English  law, 
therefore,  is  by  far  the  most  valuable  source  of  illustration  and 
authority  to  which  we  can  resort  in  points  in  which  it  is  analogous 
to  the  law  of  Scotland,  this  very  circurastaooo  renders  it  of  the 
greater  importance  that  we  should  be  fully  aware  of  the.points  of 
difference.  Unless  these  are  clearly  understood,  the  use  of  the 
English  authorities  nnnt,  instead  of  being  beneficial,  bMmie  ulii* 
mately  a  source  of  oonfu^on  and  error. 

3.  These  eonsiderattons  have  induced  me  to  attempt,  by  way  of 
introduction  to  the  following  treatise,  to  state  in  general  terms  some 
of  the  leading  distinocions  between  the  Scotch  and  the 'English 
contract  of  sale.*— It  will  at  once  occur,  that  it  would  not  be  po»» 
sible,  even  if  it  were  necessary  for  aocompliiEiiing  the  object  now  in 
view,  to  mention  m  this  place  aS  the  particular  differences  in  points 
of  doctrine  between  the  two  systems.  These  will  be  stated  in 
their  proper  places,  and  in  connection  with  the  ftubjecta  to  which 
tliey  belong.  My  ol^gect  at  present  is  merely  to  ^ve  a  general  ac- 
count of  one  or  two  of  the  more  prominent  distinetionB,  which  it  is 
of  importance  to  be  awture  of,  and  to  keep  in  view  in  referring  to 
the  English  cases. 

4.  I.  In  the  law  of  Scotland,  as  in  the  Roman  law,  sale  is  a 
consensual  contradj  and  the  general  rule,  in  the  sale  of  moveables 
at  least,  is,  that  the^contract  may  be  completed  by  the  bare  consent 
of  parties,  without  delivery,  and  without  the  intervention  of  writing, 
or  any  other  solemnity  K 

*  Stair,  130.  Ersk.  3.  3.  2.  This  general  rule,  however,  is  subject  to  va^ 
rious  exceptions,  as  in  conditional  sales,  the  sale  of  ships,  ^c.  vide  infra,  Part 
I.  cap.  1«  sect  1, 9>  3,  and4 
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5.  In  England  a  different  rule  has  been  establislied  by  statute^ 
it  being  declared  by  29  Car.  2.  c.  S,  §  17.  (commonly  called  the 
statute  of  Frauds,)  <  tba;t  no  contnust  for  the  sale  of  any  goods, 

wares  and  merchandises)  for  the  price  of  ten  pounds  or  upwards, 
shall  be  good,  except  the  bityer  Mhali  accept  part  of  the  goods  so 
ioldy  and  achwMy  receive  the  eame^^^^xt  ffeoe  eomething  in  earliest 
to  bind  the  bargain,  or  in  part  ofpt^fmentr'^r  that  some  note  or 
memoremdum  in  wriihtg  of  the  said  bargain  be  made  and  sign- 
ed bjf  ihepariieSf  to  be  charged  by  such  contract^  or  their  agents 
thertumto  VaatfiMy  authorisedJ* 

6.  IL  A  second  distinction  of  greater  importance  relates  to  the 
kgal  eflfect  of  the  oompletiofu  of  the  mere  contract  of  sale,  previous 
to  the  performance  of  the  reciprocal  obligations  which  it  lays  upon 
thepartiea. 

In  the  law  of  Scotland  Hie  property  of  the  thing  sold  is  not 
tranffirred  from  the  vendor  to  the  vetndee  by  the  mere  operation  of 
the  ocmUract  ContriurUs  it  is  held,  produce  obligations^  but  cannot 
of  themselves  complete  the  transference  of  a  real  right,  f  In  the 
^.  contract  of  sale,^  says  Mr.  Bell,  ^  Uie  buyer,  is  creditor,  and  the 
<  seller  is  debtor  for  delivery  i  the  seller  is  creditor,  and  the  buyer 
^  debtor  for  the  price.^  BeVe  Comm.  No.  183.  But.not  only  may 
there  be  a  complete  contract  of  sale  without  any  transference  of 
the  property  from  the  vendor  to,  the  vendee,  but  in  no  case  is  the 
property  transferred  by  the  mere  completion  of  the  cpntract.  J)e* 
livery  is  necessary  to  change  the  property.  Accordingly  .Lord 
Stair  says,  <  Sale  being  perfected,  afid  the  thing  delivered, .  the 
'  property  thereof  becomes  the  buyer^s,  if  it  was  the  seller's.^  Stair^ 
131.  And  Erskine,  in  like  manner,. says,/  Though  this  contract 
^  is  perfected  by  consent  alone,  it  does  not  strike  against  ^e  rule 

*  of  Jaw,  that  the  property  of  things  cannot  be  transferred  but  by 

*  tradition :  for  though  the  contract  is  entered  into  and  perfected 
'  with  a  view  of  transferring  the  property  to  the  buyer,  it  is  not 

*  actually  tranafe^rredj  but  remains  with  the  seller  or  vendor  till  the 
'  delivery  of  the  subject'  Ersk.  3.  d.  2. 

In  this  respect,  safe  is  distinguished  from  alienation,  according 
to  the  maxim  of  the  Boman  law,  <  alienattm  fion  proprie  dicitur, 
'  quod  adkuc  m  domnio  venditoris,  manet^  v&noxtuml  tamen  rede 
'  dke^ur.'*  1.  67.  ffi  de  ver]l>»  sign. 

The  rule  of  the  law  of  £nglan4»  with  regard  to  the  effect  of 
a  completed  contract  of  ^sale^  is  entirely  different  from  this :  and 
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although,  as  will  be  mdte  fully  explained  in  the  sequeU  the  prac- 
tical result  is  not  materially  different  from  that  which  obtains  in 
the  law  of  Scotland,  yet  the  same  doctrines  and  rules  rest  upon 
very  different  givunds  in  the  laws  of  the  two  countries ;  and  it  is 
of  great  importance,  in  order  to  avoid  a  misapprehension  of  the 
English  authorities^  that  the  true  nature  and  effect  of  the  English 
contract  of  sale  should  be  understood^ 

The  general  rule  of  the  English  law  is,  that  by  the  compleikm 
cfthe  contraci  tfMde  without  delivery,  the  property  of  the  thing 
sold  is  changed,  and  passes  to  the  vendee.  This  rule,  however, 
is  subject  to  various  exceptions  and  modifications,  pardy  ensting 
at  common  law,  and  partly  introduced  by  statute,  by  which  its 
operation  is  controuled  in  certain  cases,  where  a  due  regard  to  the 
rights  of  the  vendor  and  to  the  security  of  commerce  rendered  some 
qualification  of  the  general  rule  necessary. 

7.  Before  stating  the  authorities  in  support  dther  of  the  general 
prindple,  or  of  the  exceptions,  there  is  one  circumstance  whidi  it 
is  of  importance  to  keep  in  view,  in  order  to  prevent  a  raisappre' 
hension  of  the  sense  of  the  English  authorities  upon  this  matter. 
It  is,  that  in  the  law  of  England  the  term  ^properhf  has  not  ther 
same  precise  and  limited  meaning  which  it  has  in  the  law  of  Scot-^ 
land. 

Property  is  defined  in  th6  law  of  Scotland  as  in  the  Roman 
law,  to  be  <  the  right  of  uung  and  dispoang  of  a  subject  as  our 
^  own,  except  in  so  far  as  we  are  ihestn^ed  by  law  or  paction.^ 
Ersh.  %  1.  1.  It  is  further  to  be  observed^  With  regard  to  thift 
right  in  our  law,  that  it  necessarily  excludes  every  other  person 
but  the  proprietor,  and  also,  <  that  whatever  is  a  person^s  property 
^  cannot,  so  long  as  it  exists,  cease  to  be  such,  without  either  the 
*  voluntary  act^  6t  the  delinquency,  or  the  negligence  of  the  pro- 
^  prietor.^  Er%k.  8. 1.  1.  and  S.  In  our  practice,  then,  the  term 
property  is  used  exclusively  to  denote  theju^tn  rf— ^the  real  right 
of  dominbn  in  a  thing,  which  confers  upon  the  proprietor  the  sole 
right  of  using  and  disposing  of  it,  and  of  which  he  cannot  be  de- 
prived by  the  act  of  atiy  other  individual,  in  contradistinction, 
not  only  to  tn/Mor  rights,  arising  from  fiedge^  loan,  or  mere  poe^ 
eessum,  but  in  contradistinction  also  to  iiiejue  ad  rem^  or  personal 
right,  which  confers  merely  a  claim  or  right  to  demand  the  pro-' 
perty  of  the  thing  to  which  it  applies,  but  is' not  of  itself  a  right  of 
property. 
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8;  In  the  law  of  England,  the  term  <  pipperty  *^  U  used  in  a 
much  looser  and  more  indefinite,  as  well  as  a  more  extensive 
sens^— and  the  right  which  it  denotes  is  of  a  much  more  fluctuate 
ing  nature.  It  would  lead  me  too  far  from  the  proper  object  of 
this  work,  to  attempt  a  complete  explanation  of  the  various  kinds 
of  property— €iAjoltt<f  and  juo^/bd— tof  things  in  possessions  and 
of  things  in  acdan^  which  are  reoc^ised  in  the  English  }aw.  Witl| 
a  view  to  the  questions  which  may  occur  in  sale,  it  may  be  fiuffi- 
dent  to  state  generally  the  following  distinctions : 

Property  in  things  personal  may  be  either  %n  possesion  or  in 
oeHon, 

Of  things  in  possessiWy  the  property  may  be  rither  alfsoluie 
w  qualified. 

Absolute  property  is  <  where  a  man  hath  solely  and  exclusively 

*  the  right,  and  also  the  occupation  of  any  moveable  chattels,  so 
<  that  they  capnot  be  transfenedfipom  him,  or  ceaiqe  to  be  his,  with- 

*  out  his  own  act  or  default.^  2.  Bloc.  Com.  8S9. 

In  contradistinction  to  absolute  property,  is  quoHfied^  Hmiiedf  or 
special  property  J  <  which  is  such  as  is  not  in  its  nature  permanent, 
^  but  may  someUmes  subsist,  and  at  other  times  not  subsist/ 
8  Blac.  Com,  391.  The  nature  of  this  inferior  speqes  of  pn^ 
perty  will  be  best  understood  by  examples. 

The  limitation  of  the  right  to  something  short  of  absolute  pnvi 
per^  arises,  in  some  cases,  from  the  nmhtre  of  (he  subject  possessed^ 
ss  in  the  case  of  wild  animals  upon  a  man^s  lands,  and  such  things 
ss  are  open  to  the  occupation  of  every  man.  In  other  cases,  the 
limitation  of  property  to  a  special  or  qualified  kind  sxisi&sjromthe 
fscutiar  circumsianees  qf  the  owner,  the  thing  itself  b^ng  capable 
of  being  acquired  in  absolute  property.  One  of  the  most  com- 
mon examples  of  spedal  property  is  where  goods  are  delivered  to 
a  carrier  to  be  conveyed  from  one  place  to  another.  Here  the 
carrier  has  a  special  property,  which  entitles  h\^  to  recover  the 
goods  by  an  action,  in  case  they  are  taken  from  him  by  a  stranger, 
and  also  to  retain  against  the  owner  in  security  of  his  charges.  In 
this  situation,  there  is  no  absolute  property  in  any  person.  The 
party  to  whom  the  goods  belong  has  the  ownership,  but  not  the 
possesrion,  which  is  essential  to  absolute  property«-while  the  car 
rier  has  the  special  property  arising  from  possession,  which  how^ 
ever  is  c»ly  a  temporary  right  8  Bloc.  Com,  896. 

*  I  aUnde  here  merely  to  property  in  thiqgB  personaL 

b8 
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The  general  distinction  between  absolute  and  special  ptopetty 
is  thus  expressed  by  a  learned  Judge.    ^  Ahsdbde  properly  is 

<  where  one  having  Uie  possesion  of  chattels,  has  also  the  exclusivo 

<  right  to  enjoy  them,  and  which  can  only  be  defeated  by  some  act 

<  of  his  own.   Special  property  is  where  he  who  has  the  possession 

<  holds  them  subject  to  the  cbdms  of  other  persons.^  Per  Lawrence^ 
J.  in  Webb  v.  Fox,  7  T.  R.  898. 

The  property  of  a  chose  in  action  is  <  where  &  man  hath  only 
a  bare  right,  withbut  any  occupation  or  enjoyment  2  Bloc.  Com* 
389.  Thus  in  the  contract  of  sale,  the  property  which,  as  will  be 
shewn  immediately,  the  vendee  acquires  in  the  thing  sold,  by  the 
sale  without  delivery,  is  a  chose  in  action"'^  general  property^ 
which  enables  him  to  maintun  an  action  for  enforcing  ddivery,  <» 
obtaining  damages— *not  the  abadule  property^  which  exists  only 
when  the  right  and  the  possession  are  united,  and  which  b  ac-i 
quired  by  the  vendee  when  the  tlung  sold  is  actually  delivered  to 
him. 

9.  In  applying  these  definitions  to  the  subject  of  this  Introduction, 
and  with  a  view  to  the  right  apprehension  of  the  peculiar  doctrines 
of  the  English  law  with  regard  to  the  effect  of  the  mere  contract 
of  sale  before  delivery,  it  is  evidently  of  great  importance  to  keep 
in  view,  that  in  questions  arinng  out  of  the  ooatract  of  sale  in  the 
law  of  Scotland,  the  word  ^  Property^  is,  in  all  eases,  used  to  de- 
note  x\\e  jus  inrey  or  real  right  conferred  upon  the  vendee  by 
the  sale  and  delivery  of  the  thing  sold,  in  opposition  to  the  jug 
ad  rem,  or  right  merely  personal,  with  wiiich  he  is  invested  by  the 
mere  completion  of  the  contract  before  delivery-^ithe  plenum  do* 
minium,  or  exclu^ve  ri^t  of  using  and  disposing  of  the  thing  of 
which  he  is  proprietor,  in  opposition  to  inferior  rights  arising  from 
pledge,  loan,  or  mere  possession.  The  term  so  used  corresponds 
to  the  <  absolute  property*  of  the  English  law. 

In  the  law  of  England,  again,  it  will  be  remembered,  that  it  is 
only  where  the  owner  of  a  thing  has  also  the  possession,  that  the 
term  property,  as  applied  to  his  right,  has  the  same  meaning  siB  it 
has  in  our  law,  when  used  to  denote  the  real  right  conferred  on 
the  vendee  by  sale  and  delivery.  In  all  other  cases«»wbether  it  is 
used  to  denote  the  right  which  the  vendee  acquires  in  the  thing 
sold,  by  the  mere  effect  of  the  contract  previous  to  delivery-— or 
the  right  which  the  venddr  retains,  in  security  of  the  price^  idiile 
he  continues  in  possession— or  the  right  which  the  carrier  em- 
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plojed  to  coDvey  it  to  the  vendee  enjoys  in  virtue  of  fm  posses- 
^oD,  the  term  has  a  meaaing  in  some  respect  or  other  different 
from  the  meaning  which  in  all  cases  it  has  in  our  law.  What  is 
the  exact  nature  and  amount  of  the  difference,  will  be  better  un- 
derstood, after  the  peculiar  doctrines  of  the  English  law,  regarding 
the  effect  of  the  completion  of  the  contract  of  sale  previous  to  de?* 
livery  have  been  eKpiained. 

10.  It  has  been  stated,  that  the  general  rule  of  the  law  of  Eng. 
land  is,  that  by  the  coiQ]4etion  of  the  contract  of  sale  without  de* 
iivery,  the  property  of  the  thing  sold  is  changed,  and  passes  te 
the  vendee;  and  also,  that  this  rule  is  subject,  to  various  excep- 
tioDS  and  modifications^  partly  existing  at  common  law,  and  partly 
introduced  by  statute*  I  ^hall  first  state  the  authorities  upon  which 
the  geoeroi  rule  rests,  and  then  the  modifications  and  exceptions. 

'  If  a  man  sella  bis  goods  to  another,  the  property  rests  in  the 

*  wendee^    Comi  I>ig^  Bargain  and  Sak,  A.  Biena  D.  3. 

<  If  a  sole  be  of  goods  for  such  a  price,  and  a  day  of  payment 
'  limited,  the  contract  mil  be  goodj  andtiie.  'property  altered  by  the 
« sakf  though  the  money  be  no(  paid.    R.  10.  H.  7.  8.  A. :  11. 

<  H.  &  SO.  A^ :  Dy.  30.  A;    Com.  Dig,,  tit.  Agreement,  B.  3. 

If  one  sell  me  a  horse,  or  any  oth^i:.  thing,  for  money,  or  any 
other  valuable  conmderation,  and  the  si^e  thing  is  to  be  delivered 
to  me  at  a  day  certain,  and  by  our  agreement  a  day  is  set  for  the 
payment  of  the  money,  itie  a  good  bargain  and  sale  to  alter  Hu 
f/ii)perty  thereof,  and  I  tnay  have  an  action  for  the  thing,  and  the 
seller  for  his  money.  Shep.  Touchy  222,  recognised  by  BuUer^  J. 
in  Lickbarrow  v.  Mason^  6.  East,  26. 

<  If  a  man  sell  unto  me  goods,  and  I  suffer  them  to  be  in  his 

<  possesfiiop,  and  a  stranger  takes  them  out  of  his  possession,  and 
^  I  grant  or  sell  them  unto  the  stranger,  it  is  a.  good  sale  or  grant.^ 

'  But  if  a  man  take  my  goods  out  of  my  possession,  and  scl( 

*  them  unio  me  in  open  market,  the  sole  is  void,  Jbr  it  cannot  be 

*  good  if  not  th€U  the  property  be  tliereby  altered  ;  and  that  cannot 
'  be,  for,  before  the  sale,  and  at  the  time  of  the  sale,  the  property 

<  was  in  me,  and  then  if  it  shall  be  altered  by  the  sale,  it  ought 

<  to  be  altered  in  me,  and  thai  sJuUl  be  impertinent,  for  then  it 

*  should  be  altered  out  of  me  immediately  in  me.^     Perk.  §  92)  93» 

^  If  I  sell  my  h<»rse  for  money,  I  may  keep  him  until  I  am  paid ; 

*  but  I  cannot  have  an  action  of  debt  until  he  be  delivered :  yet 

*  ih^  property  of  the  horse  is  by  tfie  bargain  in  the  bargainer  or 

*  buyer :  But  if  he  do  presently  tender  me  my  money,  and  I  dc 
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*  refuse  it,  he  may  take  the  honey  or  have  an  action  of  detainmaiit  *; 

*  and  if  the  hone  die  in  my  stable  between  the  baifjaan  and  ddi- 

*  very,  I  may  have  an  action  of  debt  for  my  money,  became  by  the 
<  bargain  the  property  woe  in  the  buyer ^  Noy^s  Max.  c*  4SL  re- 
cogniaed  by  Lord  Elknbaraugh  in  Hindt  v.  Whiiehouee,  1. 
Eaety  671. 

10.  H.  7,  §  7.  Agreed  by  the  Court— <  If  I  sell  certain  goods 
to  another  for  a  certain  sum,  although  he  do  not  pay  the  money, 
if  a  day  of  payment  be  appointed,  Aai  i»  a  good  baitgamj  omd 
the  property  altered  by  the  eaie^    JTt^fA.  p.  S58. 

The  doctrine  of  these  authorities  is  recognised  by  Blackstone 
n  the  following  passage  s  <  As  soon  as  the  bargain  is  struck,  Hu 
property  of  the  goods  ie  transferred  to  the  vendee^  and  that  of 
the  price  to  the  vendor ;  but  the  vendee  cannot  take  th% 
goods  until  he  tenders  the  price  agreed  upon.  But  if  he 
tenders  the  money  to  the  vendor,  and  he  refuses  it,  the  wen^ 
dee  may  seize  the  goods,  or  have  an  action  against  the  voidor 
for  detaining  them ;  and  by  a  rq^lar  sale  wiihoiU  ddivery^  the 
property  is  soabsohddy  vested  in  the  vendee^  that  if  A.  sdls  a 
horse  to  B.  for  L.10,  and  B.  pays  him  earnest,  or  ogns  a  note 
in  writing  of  the  bargun,  and  afterwards,  before  the  delivery  of 
the  hors^  or  money  paid,  the  horse  dies  in  the  vendor^s  custody, 
still  he  is  entitled  to  the  money,  because  by  the  ooniract  the  pro* 
perty  UfOS  in  the  vendee?  S  Bloc  Com.  MS. 
The  general  rule  of  the  law  of  England  then,  soems  to  be, 

that  by  the  sale  of  goods  without  delivery,  the  property  is  altered, 

and  passes  to  the  vendee  *)-* 

11.  This  general  rule,  however,  is  subject  to  the  fiiUowing  ex- 
ceptions and  qualifications  by  which  provision  is  made,  both  few 
the  interest  of  the  vendor,  and  for  the  security  of  third  parties  and 
creditors. 

IS.  (1)  Sale,  it  will  be  remembered,  is  a  mutual  contract,  the 
object  of  which  is,  that  the  property  of  the  thing  sold  shall  be 
transferred  from  the  vendor  to  the  vendee,  in  i^onsideraiion  ^a 

*  It  is  essential  to  this  aetimi^  that  the  property  of  the  tfamg  sooght  to  be 
feooTered  be  in  the  plahitiff.    3.  Blae.  Cam.  IM. 

t  See  this  principle  sp^ied  in  the  case  of.  a  ship  ^old  whil^  st  sea,  and 
where  ihfi  seller  fails  19  the  interval  between  the  eomptetkn  of  the  co^traet  and 
her  return  to  port,  Dixon  v.  Ewart,  3.  Meriv,  333.  decided  by  Ixnd  Chanoel«' 
lor  Eldon.  See  also  opinion  delivered  by  Mr.  Baron  Wood,  in  Hubbard  v* 
Johfuton,  3.  Taunt.  208.    Vide  infra^  No.  114^ 
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fria.  In  impleinent  of  the  obliga^ns  arinng  out  of  this  con- 
tract, the  vendor  is  bound  to  deiiver  the  thing  soUy  and  the  ven* 
dee  is  bound  to  pay  the  price  ;  and  it  would  be  contmy  to  ju8« 
tice  and  the  nature  of  the  contract,  that  the  latter  abould  be  al- 
lowed to  acquire  the  property  of  the  thing  sold,  without  paying 
the  price.  While  it  is  true,  therefore,  on  the  one  hand,  that  by 
the  completion  of  the  contract,  the  property  is  altered  and  passes 
to  the  vendee,  it  is  to  be  observed  on  the  other  hand,  that  f0deee 
ere£t  is  expreedjf  given^  the  payment  of  the  price  is  a  condition 
precedent  of  the  sale,  which  svaipesods^  completion  qf  the  coniraetf 
until  the  condition  is  fulfilled^  and  consequently  preyents  the  pro-  f 
perty  from  passing  to  the  vendee.  By  this  means  complete  secu- 
ri^  is  afforded  to  the  vendor,  and  fuU  justice  is  done  to  him,  as 
his  property  does  not  pass  from  him  by  a  sale  until  he  receivee 
ikepricef  unless  he  chooses  to  trust  to  the  credit  of  the  vendee. 

This  appears  from  the  following  authorities : 

<  If  a  man  agree  for  goods  at  such  a  price,  the  bargain  ehaU 
^bevoidifthemonetfbenotpaidimimediatefy.'* 

*  For,  in  every  bargain,  payment  ought  to  be  made  upon  the 

<  delivery  of  the  goods,  eoBcept  where  a  JiUure  dagf  ie  agreed  Jbr  the 
*pagment.'*    Com.  Dig.  Tit.  Jgreemenij  B.  8. 

*  In  all  bargains,  sales,  contracts,  promises,  and  agreemeiil% 

*  there  must  be  quid  pro  guo  presently,  except  day  he  given  eet^ 

<  pretdyfar  ike  payment^  or  ehe  it  is  nothing  but  communicatiraj 
Nojfe  Max.  c  42. 

So,  *  If  a  man  do  agree  for  a  price  of  wares,  he  may  not  cany 

<  them  away  befora  he  hath  paid  for  them,  if  he  have  noi  day  e»* 
^preetiy  gvoen  Urn  to  pay  Jar  them.''  Nay^e  Maxima^  c.  48, 
reeognixed  by  Butter^  J.  in  LiMarrow  v.  Maeon^  6  Haet^  26. 

So,  in  a  ease  reported  by  Chief  Justice  Hobart,  in  speaking  of  the 
oonaderation  in  contracts,  he  says,  <  In  another  case,  it  works  by 
^  condition  precedent,  as  in  all  personal  contracts,  as,  I  sell  you  my 

*  hone  for  ten  pounds,  you  shall  not  take  my  h<»8e,  except  you  pay 

*  me  ten  pounds :  18  E.  4,  £,  14  H.  8,  S8,  eacqH  I  do  ewpreeefy 

*  give  you  deqf ;  and  yet  in  this  case  you  may  let  ypur  horse  go^ 
'sad  have  ajQL  action  of  debt  for  your  mon^/  Mob.  41,  £• 

In  like  manner,  in  Miras  v.  Solebay  2.  Mod.  248,  Lord  Chief 
Justice  North  said,  <  that  if  a  horse  was  bought  in  a  market,  for 

*  which  the  vendee  is  to  pay  ^10,  ifAe  ready  money  be  not  paid^ 
^the  property  ie  not  aUeredy  but  the  party  may  sell  him  to  ano» 
'thcr.* 
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The  doctriiie  of  these  autfacnities  is  thus  stated  by  Blackstones 

<  If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he 

<  may  not  carry  them  away  before  he  hath  paid  for  them;Jbr  H  is 
^  no  sate  triihout  payment  J  unkes  ike  con^ranf  be  esepree^  agreed. 
f  And  therefore,  if  the  Tendor  says  the  price  of  a  beast  is  four 

<  pounds,  and  the  vendee  says  he  will  give  four  pounds  the  baigain 

*  %8  eiruckf  and  they  neither  of  them  are  at  liberty  to  be  off,  pio^ 

*  vided  immediate  possession  be  tendered  by  the  other  side.    But 

<  if  neither  the  money  be  paid,  nor  the  goods  delivered,  nor  tender 
^  made,  nor  any  subsequent  agreement  be  entered  into,  itisnooon- 

*  tract,  and  the  owner  may  dispose  of  the  goods  as  he  pleaaesJ* 
8  BZoc.  Cmn.  447. 

Lastly,  the  same  principles  are  thus  stated  by  Lord  Lough- 
bouronghj  in  a  modem  case.    ^  I  state  it  to  be  a  clear  proposi^ 

<  tion,  that  the  'Vendor  of  goods  not  paid  for,  may  retain,  the  po6» 
^sestton  against  the  vendee,  not  by  aid  of  any  equity,  but  on 

<  grounds  of  law.    Our  oldest  books  con^der  the  payment  of  the 

<  price  (day  not  being  gL\eti)  as  a  c(mc^Htm  precedent  in^Bed  in  the 

<  eontraet  q/^eale  ;  and  that  the  vendee  cannot  take  the  goods,  nor 

<  sue  for  them  without  tender  of  the  pricew  If  day  had  been  given 
^  for  payment,  and  the  vimdee  oould  support  an  action  of  trover  * 
^  i^gainst  the  vendor,  the  price  unpaid  must  be  deducted  &anx  the 
^  damages  in  the  samemanner  as  if  he  brought  an  action  on  the  can- 
« tiBot  for  the  non-deUveiy.^  Mason  v.  Lickbarrowj  1.  H.  B*  863. 

These  authorities  establish,  that  where  credit  is  not  expressly 
given,  the  payment  of  the  price  is  a  condition  precedent  of  the 
ocmtiact  of  sale. 

IS.  It  must  be  observed,  however,  that  this  principle  is  available 
to  the  vendbr,  only  where  the  goods  remain  in  his  possession  oRet 
the  sale»  and  are-  not  deliveted  to  the  vendee.  If  they  are  de« 
fivered  by  him  uncondkiondlkf^  the  more  fact  of  such  delivery  is 
held  to  amount  to  evidence  oi*  his  havmg  agteed  to  trust  to  the 
pevsMal  security  of  the  vendee;  and  in  this  case,  the  effect  of  the 
unconditional  delivery  is  the  same  in  passing  the  property,  aa  if 
ere^t  had  been  expressly  allowed.    <  If  the  party  driver  the 

<  goods  without  payment,  or  a  day  appointed  for  payment^  that  ia 


*  For  an  eiq^Isnation  of  the  nature  of  thia  action^  see  3  Bloc.  Csm.  159. 
It  cannot  be  brought^  except  by  a  party  who  has  a  property  in  the  thing  which 
18  the  o1y*ect  of  it.  Uamon  tr.  Meyer,  6  East,  626,  7.  Selw/s  Nisi  Prius, 
1296  and  1301. 
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^  suffioent  i6  make  the  bargain  good.^  Com^  Digw  tii.  Agreement, 
B.S.    HoiweU \. Htmi, 5  T.  R.  fSh 

It  is  only  an  unconditional  delivery,  however^  which  in  such  a 
case  has  the  eflfect  of  completing  the  contract,  and  vesting  the  pro. 
perty  in  the  purchaser.  In  a  late  case  in  the.  Court  of  King^a 
Bench,  Bayley,  J.  said,  ^  if  a  tradesman  sold  goods  to  be  paid 

*  for  on  defivety,  and  his  servant  by  npstake- delivers  them  without 

*  receiving  the  mcmey,  he  may,  after  demand  and  refusal  to  deliver 
<  or  pay,  bring  trover  for  his  goods  agmnst  the  purdiaser.^  Bbhop 
9.  Shillito,  S  B«  and  A.  329,  Note  «. 

14.  It'  must  further  be  observed,  that  where  a  part  of  the  price 

is  paid  down  by  way  of  earnest^  the  oontract  is  thereby  perfected! 

So,  <  if  the  agreement  be  for  such  a  price,  and  Ihe  vendee  pays 

*  ipui  9B  esEtnesXf  the  c(mtriKi  ie  perfeeUd.'*  Cam.  Dig.  Jgreement^ 
R3. 

*  If  the  baigain  be,  that  you  shall  give  me  tea  poUikda  toe  my 
horse,  and  you  do  give  md  one  p^ny  in  earnest,  which  I  do  ac- 
cept, this  is  aperfbct  hvrgain ;  you  ^hallhave  the  horsd  by  i|n  ac* 
dmi  rf  the  case,  and  I  shiall  have  the  money  1^  an  actioti  of  debt* 
No^.  Max.  c.  4S. 

So, « If  a  man  by  word  of  mouth  sell  to  me  his  horsey  or  any 
other  thing,  and  I  give  him  or  promise  him  notbiag  ibt  it,  diis  is 
void,  and  will  not  alter  the  property  of  the  thing  sold :  biit  if  i^^ 
sell  me  a  horse,  or  any  other  thing  for  money,  or  any  other  vakr« 
able  consideration,  and  the  same  thing  is  to  be  delivered  t6  me  at 
a  day  certain,  and  by  our  agreeaient  a  day  isiset  for  the  payknent 
of  the  money,  or  all  or  any^^t  of  the  money  is  paid  in  band,  vf 
I  give  earnest  money  {dbeit  U  he  but  a  penny^  lo  ^  seUerj  or  I 
take  the  thing  bought,  by  agreement,  into  my  possessioti,  whar^ 
no  money  is  paid,  earnest  given,  or  day  set  for  the  payment,  in  uB 
these  cases  there  isa  good  bargain  and  sals  to  otter  the  property 
thereof:  and,  in  the^f ^  case,  I  may  have  aft  action  fer  the  thing; 
and  the  seller  for  his  money :  in  tb^  second  case,  I  may  sue  fot 
and  recover  the  thing  bought :  in  the  third,  I  may  sue  for  the 
thing  bought,  and  the  seller  for  the  residue  of  the  money :  in 
Aefiurih  case,  where  earnest  is  given,  we  may  have  reciprocal  rC'- 

*  The  action  of  trover  can  be  brought  only  by  a  party  having  a  property 
In  the  goods  of  which  the  value  is  sought  to  be  recovered*  The  drcumstanc^ 
theidbre,  of  the  vendor  being  entitled  to  maintain  trover  in  the  above  cas^ 
implies,  thatj  notwithstanding  the  previous  sale  and  delivery,  the  property  of 
the  goods  was  still  in  him  in  virtue  of  the  principle  stated  in  the  tcxt^  that  un« 
Im  credit  is  g^veOj  the  payment  of  the  price  is  a  condition  precedent  of  the  sale. 
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f  msdiea  me  againii  another  :  and,  in  the  last  cue,  the  teller  may 

<  sue  for  his  money.*  Shefker^s  Tomhekme^  S24 :  Bach.  v.  Oven, 
5T.R,409. 

15.  In  speaking  of  the  eflEect  of  earnest,  Blackstone  says,  *  If 
^  any  part  of  the  price  is  paid  down,  if  it  be  but  a  penny,  or  any 
f  portion  of  the  gpods  delivered  by  way  of  earnest,  (which  the  civil 

*  law  calls  <  arrha,'  and  interprets  to  be  ^  emptionis  venditionis  con- 

<  tractae  argumentum,^  the  property  of  the  goods  i^  abxiuUiff  bound 
i  bjfiif  and  the  vendee  may  recover  the  gpods  by  action  as  well  as 

<  ^e  vendor  may  the  price  of  them.*    2  Bloc.  Com.  447. 

But  although  in  one  sense  the  property  may  be  said  to  be  hound 
by  the  payment  of  eainest,  in  so  far  as  it  perfects  the  contract,  and 
entitles  the  vendee  to  conuder  the  property  of  the  thing  sold  as  his 
own,  and  to  demand  delivery  of  it,  yet,  on  the  other  hand,  the 
payment  of  earnest  does  not  afiect  the  right  which  the  vendor  haa 
to  demand  the  price  before  delivering  the  goods  where  credit  has 
not  been  given,  nor  any  of  the  other  rights  which  he  enjoys  in  se- 
curity of  the  price  previous  to  the  delivery.  So  the  law  was  laid 
down  by  Lord  Holt,  in  Langfort  v.  Administratrix  of  Tyler,  1  Salk. 
lis,  where  his  Lordship  said,  *  That  notwithstanding  the  earnest, 

*  the  money  must  be  paid  upon  fetching  away  the  goods,  because  no 

*  other  time  for  payment  is  ajqiointed :  that  earnest  only  binds  the 
f  bargain,  and  gives  the  party  a  ri^t  to  demand,  hut  then  a  de- 
^maiiidwiihoui  the jHtjfmeni^ihe  money  ii  void:  that  aft^  earnest 

*  g^ven,  the  vendor  cannot  sell  the  gpods  to  another  without  a  default 

<  in  the  vendee ;  and,  therefore,  if  the  vendee  does  not  come  and 
f  pay,  and  take  away  the  goods,  the  vwidor  ought  to  go  and  request 
f  him,  apd  th^,  if  he  does  not  come  and  pay,  and  take  away  the 
f  goods  in  oonveiuent  time,  the  agreement  is  dissolved,  and  he  u  at 
f  liberty  to  sell  them  to  any  other  person  ^* 

In  conformity  with  this  doctrine,  itb  stated  by  Blackstone  him* 
self,  that  although,  <  as  sQcm  as  the  b^fgun  is  struck,  the  property 

<  of  the  goods  is  tr^nsfeq^  to  the  vend^,i^d  that  of  the  price  to 


*  The  opinion  delivered  by  Lord  Elknbonmgh  in  a  late  case  ^  Niti  Priusi 
appears  to  throw  doubt  upon  the  latter  part  of  the  roles  here  laid  down  by 
LordHolt.  Greaves  V.  Ashlin,  SCampbell,  486«  In  this  case  it  was  held^  that 
although  ihe  purchaser  of  goods  neglectay  after  notiee,  to  carry  them  away^ 
the  seller  has  no  ri^t  on  that  account  to  re-seU  them,  althou^  he  may  charge 
warehouse  rent,  or  damages  for  any  iiyury  he  may  sustain  by  the  delay.  Tidf 
wfira,  of  the  obligation  of  the  vendee  to  take  away  the  thing  sold,  No.  498. 
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<  the  veiklor,^  yet « the  vendee  cannci  t0ke  the  g([k>d$  ut^  he  iMder^ 

*  the  price  agreed  upon.*  9.  Blac.  Com.  448. 

So  it  18  said  by  Noy^  <  Tbemerduuit  shall  retam  the  wares  un- 

*  til  he  be  paid  for  them;  iLnd  if  the  other  take  dicm,  the  menihant 

<  may  baVe  an  fiietioti  5f  trespaM,  or  an  action  of  debt  for  the  money 

*  at  his  choice.*    Noye.  Max,  c.  4S. 

The  residt  of  the  different  authorities  upon  this  pciot^  is  thus, 
stated  by  a  modern  writer: 
<  A  vendor  of  property  has,  by  the  common  law,  a  lien  upon  it 

*  as  long  as  it  continues  in  his  possession,  and  the  vendee  neglects 

*  to  pay  or  tender  the  price  agreed  upon  for  it :  for,  though  the 

<  general  pM^rty  in  the  thing  sold  is  vested  in  the  vendee  by  the 
'  sale,  alien  or  special  property^  which  will  be  a  good  defence  in  an 

<  action  of  trover,  remains  in  the  vendor,  unless  indeed  it  appears 

<  from  the  Ixinditions  of  the  sale  that  the  vendor  rdied  solely  upon. 

<  the  personal  credit  of  the  vendee,  in  which  case  he  cannot  have 
'  recourse  to  the  right  of  retainer,  as  when  the  day  of  payment  is  by 

*  agreement  postponed  to  a  future  day,  the  vendee  may  obtain  pos« 

<  sessbn  of  the  thing  sold  immediately  by  an  action  of  trover  or  de-i 
'  tenue,  and  without  payment  of  the  price,  and  die  vendor'*s  only 

<  remedy  will  be  by  action  for  the  money  when  it  becomes  due.** 
WhUaker  on  Lien^  p.  143,  and  authorities  there  cited, 

1 8.  Upon  the  whole^  the  import  of  this  first  exception  in  favour 
of  the  vendor,  from  the  general  rule  by  which  the  property  is  held 
to  pass  to  the  vendee  by  the  sale,  is,  that  where  credit  is  not  ex<«^ 
pressly  given,  or  the  goods  ddivered,  (which  is  held  equivalent  hy! 
implication,  to  the  giving  of  credit,)  the  payment  of  the  price  is  m 
condition  precedent  of  the  sale,  and  the  jwoperty  does  not  pass, 
unless  the  price  is  paid  or  tendered :  that  the  contract  may,  how* 
ever,  be  perfected  by  the  payment  of  earnest }  but  that,  notwith- 
standing earnest  being  given,  the  price  must  be  paid  upon  fetch* 
iDg  away  the  goods,  because  earnest  only  binds  the  bargain :  that, 
therefore,  after  the  contract  b  perfected,  so  as  to  pass  the  property 
to  the  vendee,  the  vendor  has  still  a  lien  upon  the  goods  while  they 
remain  in  his  possession,  in  virtue  of  which,  he  is  entitled  to  retain 
them,  until  the  price  is  paid  or  tendered,  unless  the  payment  of 
the  price  has  been  by  agreement  postponed  to  a  future  day,  in 
which  case,  he  must  deliver  the  goods,  and  bring  hb  action  for  the 
price  when  the  term  of  credit  expires. 

17.  (8.)  When  the  vendee  after  the  completion  of  the  contract^ 
Wcomee  intolventy  without  having  paid  the  price,  the  goods  being 
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aot  yet  deliVonsd^  the  ytadorhaftceiMiii  oiherri^to  msecurity  oF 
the  price,  io  addition  to  tfajoK  expl^pned  in  the  pvecedkig  pan^mphs^ 

.  it  has  been  aentiimad,  Hmt  ultbcHigh  the  {[eperml  property  of 
the  ihhig  aold^  pastes  la  tbii  wpifee  oil  the  completion  of  diecon* 
traot^  yei  the  vtatac  haa  a  Uspupon  it  in  security  of  the  price, 
while  it  remains  in  his  possessdoQ*  It  has,  at  the  saiiie  time^  how- 
efer^  been  menticned,  Ibat  Ibis  ri^tof  lien  will  not  avail  the  ven* 
dor,  where  the  payment  of  the  price  haf  by  agroement  been  post- 
poned to  a  futUM  day,  baeaiise;  having  thereby  waived  his  lien,  he 
rnnst  deliver  the  gobda  inuDediatdy,  and  cannot  bring  his.aetion 
for  the  priGe,.iiiltiliheteiin  of  icredit  haa  expired*    . 

Suppose,  howevei^  that  the  vendee  bieomes  w^ohetU^  while  the 
goods  are  yet  in  the  ha&ds^  either  of  the  vendor  himself,  or  of  a 
middleman  who  is  employed  to.  convey  them  to  the  vendee.,  in  this 
case,  it  has  been  thoe^t  hard  and  contrary  to  the  justice  of  the 
oQsitraet,  that  the  vendee  should  be  allowed  to  avail  himself  of  the 
vendor^s  obUgation  to  deliver  thegeods,  at  a  time  when  he  himaelf 
is  unable  to  peifonn  the  counterpact  of  that  obligation  by  paying 
the  price ;  and,  .therefore,  the  weudoc  has  been  allowed  in  these 
cucumstsinces,  (Although  credit  may  have  been  given  by  the  bar- 
gain,) 0  reMnUie  goodt^  where  they  are  stijl  in  his  own  hands 
at  the  time  of  the  vendee's  insolveney ;  to  9tQp  then^  in  kwuiimt 
where  dwy  have  been  already  delivered  to  a  middleman  fqr  the 
purpose  of  being  conveyed  to  the  vendee,  and  thus  to  re^§H  m 
liimielfiike  property  iof  the  goods  which  had  passed  to  the  vendee, 
and  io  hold  theuL  until  the  price  is  pfud,  or  security  given.  Per 
GibbB  C.  J;  m  IM.  p.  CowUy  7.  Tmnnt.  169*  vide  iti/ra.  No.  716* 
,  This  righty  which  h^s  iDeosnUy  been  adopted  into  the  law  of 
Scotland,  will  be  fully  exptaiQcd  in  the  sequel. 

18.  Such  are  the  righto  enjoyed  by  the  vendor  in  security  of  the 
price.  By  means  of  these  r^ts,  the  operation  of  the  general  rule, 
whidi:8ays,  that  the  property  of  the  thing  sold,  passes  to  the  ven- 
dee fagr  the  sale  without  delivery,  is  effectually  limited  and  controul- 
ed,  so  as  to  protect  the  mtereat  of  the  vendor,  and  to  prevent  him 
from  being  divested  of  his  property  without  rec^viiig  the  price  of 
it*  It  must  be  in  consequence  of  his  own  voluntary  act  in  giving 
tiedit,  that  he  runs  any  risk  of  suffering  loss  in  this  way^ 

19*  (S.)  It  is  not  enough,  however,  that  the  vendor  should  be 
protected  against  any  injury  whidi  he  might  have  suffered  from 
the  operation  of  the  general  rule  in  question.  It  is  next  to  be  ob- 
served, that  there  are  situations  in  which  third  parHee  dealing  witli 
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t  person  who  has  sold  goods,  bat  stiH  retains  them  in  his  posies^ 
stoD^and  bis  mdfforiy  in  the  event  of  his  beconoing  bankvupt  h&i 
fore  delivering  tbe  goods  to  the  vendee^  might  be  exposed  to  bard-< 
diip  and  injustite,  unlesft  certain  {uitiMr  linulatbtefaad  teen  iln<i 
posed  upon  the'  right  of  prapeftjr  wUofa  tJbe  vendee  aapurea  bjf 
the  sale  of  goods  withoat  ddivery. 

I  shall  first  mention  the  provirionB  wUidi  the  hw  has  made  fiir 
the  security  of  third  patties^  who,  froii  seeing  die  vendor  in  jxMU 
ttssien  of  goods,  without  knowing  that  thej'  have  already  been 
sold,  may  be  indttced  to  purchase  these  saane  goods,  and  to  wImmb 
lie  may  sell  them  a  second  time,  in  defraud  of  die  right  of  thepaiu 
ty  who  has  previously  purchased  them. 

80.  In  such  a  case,  although  by  the  first  sale^  the  property 
of  the  goods  was  vested  in  the  vendee  without  delivery,  yet,  ffih^ 
second  and  Jraudtdeni  sale  takes  place  m  <  market  wertj  (and 
the  rule  is  the  same,  even  where  the  goods  so  sold  have  been  stol- 
en,) the  second  purchaser,  if  he  receives  delivery,  acquires  the  pro- 
perty. The  rule  of  the  English  law  upon  this  pcnnt  is  thus  stated 
by  Blackstone,  <  property  may  in  some  cases  be  transferred  by- 
« sale,  though  the  vendor  hath  none  at  all  in  the  goocjb ;  for  it  ii^ 

<  expedient  that  the  buyer,  by  taking  proper  precautions,,  may,  at 
^  ftU  events,  be  secure  of  his  purchase,  otherwise  aU  commerce  be^ 

*  tween  man  and  man  must  soon  be  at  an  end.  And,  therefore,  the 
^  general  rule  of  law  is,  that  all  sales,  and  contracts  of  any  thin^ 
^  vendible  in  fiurs  or  markets  iwerty  (that  is  open,)  shall  not  only 

*  be  good  between  the  parties,  but  also  be  binding  on  all  those  that 

<  have  any  right  or  property  therein.    And  for  this  purpose,  the 

<  Mirroir  informs  us,  were  tolls  established  in  markets,  viz.  to  tes- 
tify the  making  of  contracts:  for  every  private  contract  was  dis« 

<  countenanced  by  law ;  insomuch  that  our  Saxon  ancestors  piohi- 
^  bited  the  sale  of  any  thing  above  the  value  of  twenty  pence,  unless 
'  in  open  market,  and  directed  every  bargain  and  sale  to  be  ooo- 
'  tracted  in  the  presence  of  credible  witnesses.  Market  overt» 
'  in  the  country  is  only  held  on  the  special  days  prodded  for  partf- 
^colar  towns  by  charter  or  prescription:  but  in  London  ^j  every 

<  day,  except  Sunday,  is  market-day.   The  market,  place  or  qpot  of 

*  groond  set  apart  by  cu  stom  for  the  sale  d[  particidar  goods,  b  also 

*  in  the  country,  the  only  market  overt :  but,  in  London,  every 
f  shop  in  which  goods  are  exposed  publicly  to  sale,  is  market  overt 

*  L  e.  The  city  of  London.    Vide  Taylor  v.  Chambers^  Cro,  Jac,  p.  68« 
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*  for  such  things  only  bb  the  owner  profe88es;to  tttde  in.    But  if 

*  my  goods  are  stolen  from  me,  and  sold  orxl^sf  msirket  overt,  my 
^  property  is  not  altered,  and  I  may  take  them  wherever  I  find 
<  them/  The  learned  author  goes ,  on  to  state,  that  such  sales, 
though  not  effectual  against  the  king,  bind  all  other  third  parties, 
and  even  infants,  femme  couverts,  idiots,  and  lunatics,  and  men  be- 
yond sea  or  in  prison,  unless  the  buyer  knew  the  property  not  to 
be  in  the  seller,  or  there  be  any  other  fraud  in  the  transaction, 
or  the  sale  was  not  truly  and  r^ularly  made  in  market  overt,  by 
which  *<  wise  regulatums^  the  learned  author  concludes,  <<  the 
common  law  has  secured  the  rights  of  the  proprietor  in  personal 
chattels  from  being  divested,  so  far  as  was  conristent  with  that 
other  necessary  polii^,  that  purchasers,  honafide^  in  a  fair,  open* 
and  regular  manner,  should  not  be  afterwards  put  to  difficulties 
by  reason  of  the  previous  knavery  of  the  seller  ^. 

*  d  Blot.  Cam*  449.  The  aale  of  h&nes,  even  in  market  overt,  is  plaeed 
wgoa  a  peculiar  footing  by  certain  statates.  9  Bkie.  430. 

In  some  places  upon  the  Continent,  sales  in  public  markets  are  so  far  privi- 
legedj  that  the  true  owners  of  stolen  goods,  sold  by  the  thief  hi  that  way,  can-* 
not  xedaim  them  from  the  bomaftde  purchaser,  without  repaying  him  the  price 
whidi  he  paid  for  them  to  the  thief.  Voet  lib.  6.  tit.  1.  §  8« 
.  Ijtiapraper  to  mention,  also,  the  following  excq^tions  to  the  general  rule  of 
the  JSnglish  law,  in  addition  to  those  stated  in  the  list  from  Blackstone. 

*  A  sale  in  a  covert  place,  within  a  fair  or  market,  does  not  change  the  pro- 

*  perty,  as  in  a  back  room  or  warehouse. 

'  Or,  behind  a  hanging  or  cupboard,  where  a  man  passing  before  the  shop 
'eannotsee. 

'  Or,  when  the  windows  of  the  shop  are  shut. 

'  So,  if  the  sale  be  of  goods  improper  or  foreign  to  the  owner  or  trade  of  the 
'  shop,  as  plate  in  a  scriTener's  shop ;  for  a  shop  in  London  is  not  a  market 
'  except  for  goods  proper  to  its  trade. 

*  A  jewel  in  a  shop  which  does  not  belong  to  a  goldsmith. 

'  So  if  the  sale  be  in  the  night  after  sunsetting  and  before  sun  rising. 
^  Or  the  treaty  for  the  sale  was  bqpm  out  of  the  market. 

*  If  a  man  pursue  hia  appeal  freshly  against  a  felon  of  his  goods,  tiQ  he  be 
'  conticted,  he  shall  have  restitution  of  his  goods,  though  they  have  been  sold 
'  in  market  oyert 

'  So  by  the  sUt  at.  H.  8.  c.  II.,  if  a  felon  be  convicted  by  the  evidence  of 

*  Ae  owner  of  the  stolen  goods,  or  by  his  procurement  upon  indictment. 

'  Bat  the  owner  is  not  entitled  to  restitation  before  conviction  of  the  le» 

*  Ion :  thus,  he  cannot  maintain  trover  against  a  purchaser  in  maitet  overt, 
'  who  sold  the  goods  hefirt  conviction ;  though  he  gave  him  notice  of  the 
'  robbery  while  they  were  in  his  possession  ;  till  conviction,  the  property  vras 
'  in  dMo,  and  the  purchoer  was  not  bound  to  keep  the  goods  till  that  time  ; 
'  but  the  owner  has  a  right  to  the  restitution  oi  the  goods  in  specie,  and  per* 
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.  Budi  are  the  proviiHQPs  made  by  the  law  of  England  for  the 
aecuriiy  of  third  parties  purchasing,  in  open  market,  goods  which 
do  not  belong  to  the  seller,  but  hi^ve.  previously  been  sold  by  him 
to  another  who  has  allowed  him  to  remain  in  poasession^  of  them* 

SI.  The  same  regard  to  the  interests  of  commerce  has  in^ 
duoed  the  l^alatare  to  correct  and  limit  the  opetation  of  the  ge- 
neral rule  oi  the  common  law  which  vests  the  property  of  the 
tbing  sold  in  the  vendee  without  delivery,  in  certain  cases  where 
&e  credUors  of  the  vendor,  who  is  allowed  to  remain  in  possession 
of  it,  might  suffer  injustice  in  consequence  of  their  being  deceived 
by  the  false  oredit  thus  acquired  by  him.  .  ,  . 

22.  In  one  class  of  cases  of  this  description,  the  interests  of  cre- 
diton  are  secui«d  by  the  statute  of  the  ISth  of  Elizabeth,  c.  5., 
vhjcb  contains  a  general  enactment  a^^nst  aU  conveyances  of  pro- 
perty made  with  the  in^tion  oi  defrauding  creditors,  and  which, 
in  this  mpect,  indeed,  has  been  held  to  be  merely  declaratory  of 
the  .common  Liw,  ^fotty.  BoUtyl  Atk.  168 ;  Cadogany.  K§nnei^ 
Oncp.  482.  The  preamble  of  this  statute  statei!^  that  *  for  avoid- 
*'  ing  and  abolishing  of  feigned,  covinous  and  fraudulent;  feoff* 

<  mcDts,  gifts,  grants,  alienatbns,  omve^mces,  bonds,  suits,  judg. 
'  ments,  and  executions,  as  well  of  lands  and  tenements,  as  of 
'goods and  chattels,  more  commonly  used  and  practised  in. these 
'  days  than  hath  been  seen  or  heard  of  heretofore ;  which  feofE- 
.'  ments,  &c.  have  been,  and  are  devised  and  contrived  of  malice, 
'  fraud,  covin,  collu^n,  or  gviile^  to  the  end,  purpose,  and  in* 
'  tent,  to  delay,  hinder,  or  defraud  creditors  .and  others  of.  their 
*  jast  and  lawful  actions,  suits,  &c.  not  only  to  the  let  or  hinder- 
'  SBoe  of  the  due  course  and  execution  of  law  and  justice,  but  al* 
'  soto  the  overthrow  of  all  true  and  plain  dealing,  bargaining, 
'and  cbevisance  between  man  and  man,  without  the  which  no 
'  oommonwealth  or  civil  society  can  be  maintained  or  continued.'' 
It  it  therefbre  enacted,  <  That  all  and  every  feoffment,  &c.  for  any 

<  inlent  or  purpose  before  declared  and  expressed,  shall  be  hence* 
^  finth  deemed  and-  taken  (only  as  against  that  person  pr  persons, 
'  his  or  their  heirs,  &c«  whose  actions,  suits,  debts,  &c.  by  such 
'guilful,  covinous,  or  fraudulent  devices,  and  practices,  as  is 

'  hip  would  be  entitled  to  recover  damages  in  trover  against  any  person  who 
is&iuid  with  the  goods  after  conviction^  and  lefiues  to  deUver  them;  Sot 
Jbm  the  goods  are  cmifericd  to  the  pntJudice  of  the  owner.'    Com.  Dig^ 
Maritetf  £. 
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<  ofdMreBttdf  are,  shall,  or  might  be,  in  any  wise  duturbkl,  biiider- 

<  ed,  delajrtd,  or  defrauded)  Co  ba  clearly  and  utterly  void,  fros* 

<  trate,  and  of  none  efibct ;  any  pretence,  colour,  feigned  codd^ 

<  deration,  expreMOg  of  use,  or  any  other  matter  or  thing  to  the 

<  contrary  notwithsUMiding.* 

It  is  not  said  directly  in  this  statute  that  the  cifouUMtanee  c>f 
the  debtor  tetalMfng  ffones^ion  tf  tte  Mm^  whieh  h«  eeile  dr  ceiw 
▼eys  away,  so  as  to  defraud  his  creditors,  shall  of  itself  be  suflldent 
evidence  of  a  fraudulent  intention  to  make  the  sale  void  under  the 
sutute.  But  incases  of  the  kind  intended  to  be  struck  at  by  this 
statute,  it  most  frequently  happens  that  the  object  of  the  pattlea 
amcemed  is,  at  once  to  ^te  an  undue  preference  to  a  particalar 
creditor,  tusA  to  allow  the  debtor  to  continue  in  poflsesuon  of  tfie 
goods  conveyed,  with  this  i4ew,  to  the  Creator*  Aocofedingty^  in 
the  leading  case  under  this  statute,  Tw^%  CoM9^  8  6k  80.  the 
retifMcfnqfpoaieHim  by  the  debtor  of  the  pnqserty  triiich  be  had 
secsretly  conveyed  to  a  partscuhHr  creditor,  was  one  among  othor 
oreumstanoes  which  the  court  rdied  upon  as  aflbrding  proof  of 
fraud;  and  in  some  cases,  it  has  been  hek),  that,  althou^  where  the 
oonveyance  ie  tftmdiltoia/,  or  where  there  is  any  other  inrcuttistatiGe 
whksh  renders  the  retention  of  possession  by  the  gtanter  coUsistetit 
With  the  deed,  the  retaming  of  possearioQ  may  not  6f  itself  aflR)rd 
sufficient  proof  of  Anaud,  yet,  on  the  other  hand,  where  the  convey* 
ance  b  absolute,  and  where  there  b  nothing  in  the  drcurastaneea 
to  justify  the  retention  of  possesooa  by  the  gtanter,  that  akme  b 
sufficient  to  make  the  conveyance  vmd  under  the  statute  ^. 

Upon  thb  statute,  however,  it  may  be  observed,  in  reference  to 
the  present  subject^Ist,  That  it  strikes  nXj^amdiOmt  conveyances 
only,  and  contains  an  express  clause,  subsequent  to  the  one  above 
quoted,  excepting  from  its  operation  conveyances  made  ufcn  gobd 
ecmriieraliUm  and  InmaJUk.  Sdly^  As  has  already  been  observed, 
the  statute  itself  does  not  expressly  prMbU  the  party  gtantiDg 
a  de^  of  sale,  or  other  conveyance  of  property,  fiom  retaining 
possessbn»«it  b  only  when  that  circumstttice  b  heM  Ie  i^brd jwvg^ 
tfframi  that  it  brings  the  case  within  the  statute.  Although 
therefore  it  has  been  held,  that  this  drcumstance  mtsy  of  itself  af- 
ford suffident  proof  of  the  conveyance  being  fraudulent^  it  b  not 

*  J^ilvard^  V.  iftfrftai^  9  T.  A.  567.  But  doatilB  have  siiics  been  ss|ccsssd 
with  r^ard  to  tbe  doctrine  laid  down  in  Uiis  esse,  whether  it »  well  fimnded 
to  the  full  extent.   Steward  v.  Lmbc,  1  Brodtr,  and  Bingh*  61 1, 512. 
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neceHonhf  a  pttef  of  ftaud.  Aocor^ngly,  in  a  case  wbefe  the 
goods  ci  A.  which  had  been  takeii  under  an  es^ecution,  aMd  put 
up  t6  sde  hf  the  riieriffy  were  ptmehased  by  B.  (not  a  creditor  of 
A^)  (ind  aUamid  to  remam  ni  posM^oh  of  A.  ti  Yftb^  held  that 
the  sale  was  effet^ual,  and  that  the  statnte  did  not  apply,  tAere 
bdng  notoriety  in  tfaewhde  ttansadtion,  and  the  purduuie  ap^ 
pesring  to  have  been  made  bona  flde^  ihe  purchaser  not  bring  il 
creditor,  and  haviiq;  actual^  paid  the  price  of  the  goods,  Kidi 
T.  Awfinmi.  2.  B.  and  P.  59.  Yid.  WaOAns  v.  Bhxh.  4. 
Tumt.  8SSr  Guthrie  v.  Wddd.  1.  St^Me  367:  JHeMfd  v: 
loflife:  1.  Brod.  and  Bingh.  B0§. 

US.  Under  this  statute,  a  sale  nUnid poB^s^kmeeaxih^ reduced 
only  on  the  ground  of  its  betngjf^iMcfaifei^,  sttid  the  kee{£trg  pos- 
session of  the  goods  afte^  the  sale  by  the  rendor  ia  objectionable 
only  When  it  appears  to  ptOceed  fitom  a /htudukhi  purp&se.  A 
remedy  of  diote  ettennte  appficatbn  agamst  the  injostitoe  which 
dngfat  be  done  to  crediton  by  the  false  credit  which  a  ptfrty  nifay 
acqaire  where  he  is  aUd#ed  to  keep  possesiiofr  of  gooda  whftih  he* 
has  Kfld,  was  git^a  by  Ae  statute  of  2t.  Jae.  }.  c.  19.  by  whith, 
(m  the  preamble,  tlwt  it  often  6lb  out  that  many  persons, 
before  they  become  baiklcrupts,  do  convey  tfadr  goocb  to  otbei' 
men  upon  good  consid^ratlous  yet  stiH  da  keep  the  sstaie,  and  are 
reputed  the  owners  thereof,  and  dispose  the  same  aa  thdr  own, 
*  it  is  enacted,^  that  if  any  person  at  sucit  time  as  he  shall  beitotne 
bankrupt  shall,  *  ig^  ihe  eonsenit  Md  permMan  of  the  iruepwner 
^  andprcprietafy^havt  in  kU  possessions  ordsr,  and  disposHiony  any 
^goadsorAdOdsvihere^fheshM 

^Imnihe  sak,  aUeroikmf  or  SBsposHion  as  owners'"  the  commission* 
ers  shall  faatepower  to  sell  aud  dispose  of  the  same  for  the  benefit 
of  the  creditors,  s^ing  rdief  under  the  commission,  aa  fuHy  as 
any  other  part  of  the  estate  of  the  battkrupt. 

This  statute  goes  a  step  farther  in  favour  of  creditors  than  the 
fltatuCa  of  Blixabeth,  aait  strikBa  even  at  sales  made  bona^fidSf 
mi  for  good  tODsid«rati0dv  whetfe  the  thing  sold  is  left  in  the  poe* 
sMoii  of  the  sdl^,  under  the  circumstances  stated. 

It  would  lead  me  beyond  the  purpose  and  the  proper  limits  of 
tUs  iatroduation,  were  I  to  attempt  to  state  at  Mgth  the  points 
wliidi  have  been  decided,  and  the  rules  which  h^ve  been  estab* 
fiihsd  widi  fegird  to  tba  oonstnictidii  and  appymltioa  of  thin  sta- 
tute, which  is  not  confined  to  the  case  of  goods  sold  and  allowed 
I     to  remain  in  the  possession  of  the  vendor  until  his  bankruptcy, 
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but  extends  also  to  property  nol  ariginaatf  bebmging  to  the  bank^ 
rupt^  but  placed  in  his  hands,  and  left  in  his  possesion  at  the  time 
of  his  bankruptcy  ».  The  following  general  remarks  upon  the 
application  of  the  statute  to  property,  originally  the  bankrupt's 
own,  and  left  in  his  possession  after  having  been  sold  to  another^ 
are  taken  from  a  work  of  authority  upon  Bankrupt  Law :  <  The 
circumstances  which  have  been  considered  as  necesisary  to  consti- 
tute a  case  of  reputed  ownership  of  goods  and  chattels  within  the 
meaning  of  this  act,  are,  1  st.  The  possession ;  2d,  The  order  and 
disposition  of  them,  as  owner ;  and,  Lastly^  the  connni  or  jp^- 
mUsion  of  the  true  owner  and  proprietor. 

<  The  first  is  obviously  essential,  as  being  that  to  which  the 
whole  provisions  of  the  statute  relate. 

<  Wilh  respect  to  the  second,  though  possession  itself  b  prima 
Jbae  evidence  ofownership,  yet,  it  will  not  alone,  bring  a  case 

within  the  statute,  unless  the  party  has  also  the  ordtr  and  di^po-- 

4ition  as  owner.    This  may  sometimes  admit  of  direct  evidence, 

as  to  express  acts  of  order  and  disporition ;  yet  the  statute  seems 

to  have  been  construed  as  not  meaning  strictly  to  require  actual 

sale,  alteration,  or  disposition,  but  merely  that  the  property  remain 

in  the  bankrupts  possesrion,  under  circumstances  which  leave  it  in 

his  power  to  order  and  dispose  of  it^  or  so  that  he  mc^  take  upon 

himself  the  sale,  alteration,  or  disposition  as  owner.* 

*  As  the  possession  alone  is  not,  so  ndther  will  it,  though  ac> 

companied  with  the  order  and  dispoudon  be  sufficient,  unless  the 

third  circumstance  above  mentioned  also  concur ;  namely,  that 

they  are  with  the  consent  and  pemUasion  of  the  true  owner  ; 

whether  with  a  fraudulent  deagn,  or  from  a  plain  laches  -|-.* 

From  this  statement  of  the  scope  and  meaning  of  the  statute,  it 

is  evident  that  the  mere  circumstance  of  goods  sold  bemg  allowed 

by  the  vendee  to  remain  in  the  possession  of  the  vendor,  is  not  of 


*  Cnllen  on  Bankmpt  Law,  997,  and  891.  It  was  fbrmeily  a  qnsslknt, 
whether  the  preamble  did  not  restrain  the  enacting  partof  this  aeetbn  of  the 
statute  of  Slst  Ja.  I.  and  confine  its  operation  to  property  originally  b^loqgii^ 
to  the  bankrupt,  and  remaining  in  his  powession  alter  a  conveyance  of  it  to 
another.  Lord  Hardwicke  was  of  opinion  that  its  operation  was  so  confined, 
Ryal  V.  EoUe,  1  Atk.  182:  but  it  was  otherwise  decided.  Mace  v.  CadelL 
Cowp>  938.  * 

t  Cullen  on  Bankrupt  Law,  p.  89i«  See  the  cases  upon  this  statute  shortly 
aUted  and  arranged,  in  a  note  to  Gibson  v.  Brayj  Half^  Nisi  Prhts  Reporls^ 
6S9. 
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itself  sufficient  to  bring  the  case  within  the  statute,  and  to  entitle 
his  creditors,  upon  his  bankruptcy,  to  take  them  as  if  ihej  were  his 
own. 

Aooordinglj,  even  in  the  case  of  goods  capaUe  of  immediate 
delivery,  and  of  which  there  is  nothing  in  the  circumstances  in 
which  they  are  placed,  to  prevent  actual  possesion  being  deliver- 
ed, it  has  been  held  that,  if  the  possessicm  is  kept  by  the  ven^ 
dor  against  the  will  of  the  vendee,  who  is  suing  him  in  a  court 
of  justice  in  order  to  obtain  delivery,  the  sUtute  does  not  apply, 
and  the  vendee  will  be  entitled,  on  the  vendor  becoming  bank* 
mpt,  to  demand  the  goods  as  his  own,  and  as  having  been  trans- 
ferred  to  him  by  the  sale,  West  and  Skip^  1  Vex,  244.  Or,  if 
goods  are  left  in  the  bankrupt's  possession  bonajlde  for  the  pur- 
pose of  a  mere  temporary  custody ;  as  where,  upon  a  sale  of  goods 
lying  upon  the  quay,  it  was  agreed  between  the  bankrupt  and  the 
vendees,  that  the  goods  should  be  removed  and  lodged  in  a  ware- 
bouse  till  the  latter  should  have  an  opportunity  of  shipping  them, 
they  having  none  at  the  time ;  and  the  bankrupt  accordingly  had 
the  goods  removed  into  a  warehouse  of  his  own,  where  they  had 
remained  for  a  few  weeks  when  the  bankruptcy  happened,  it  was 
held  that  the  case  was  not  within  the  act,  as  the  goods  could  not 
be  said  to  be  left  by  consent  of  the  vendees  in  the  order,  disposi- 
tion, or  power  of  the  bankrupt,  CuBen,  Bank.  LaWj  297 ;  Ex 
parte  Flyn^  1  AtTc.  186. 

With  regard  again  to  goods  of  which  the  delivery  at  the  time 
of  the  contract  would  be  inconvenient  or  impossible,  from  their 
bulk  or  situation,  various  exceptions  have  been  admitted,  and 
certain  acts  have  been  held  equivalent  to  delivery,  so  as  to  take  the 
case  out  of  the  statute,  although  the  goods  themselves  are  not 
actually  delivered  to  the  vendee,  Cutten,  p.  902,  et  seqq. 

24  The  general  result  of  the  whole  of  the  authorities  which 
have  now  been  dted  in  order  to  shew  the  eflRect  which  b  produced 
in  the  law  of  England,  by  the  mere  completion  of  the  contract  of 
sale  previous  to  delivery  of  the  thing  sold,  may  be  stated  in  the 
following  proportions. 

The.  general  prindple  is,  that  the  property  of  the  thing  sold 
passes  to  the  vendee  by  the  sale  without  delivery— not  the  absolute 
property  f  for  he  cannot  have  that  without  possession^  but  such  a 
property  as  entitles  the  vendee  to  maintain  trover  for  the  thing 
sold,  in  the  event  of  delivery  being  refused. 
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But  Ibe  rigbl;  tbiiB  aoquired  by  the  vendee  is  eubje^ted  to 
vsrioiis  qntlifieetione  end  reitrictiom,  in  faYom^pof  the  vendor^p- 
of  the  public  at  large— and  of  the  creditors  of  the  vendor. 

In  Ihe^lrJl  pto(^  The jpoyni^  £f  t'i^ /itvc^  is  a  condition  pfe- 
oedoii  of  (the  sal^9  And  unlesp  tb^  moi^j  is  paid  imniediatftly<*-or 
cradift  exftffli^Iy  i^v^n^^r^  tb^  Ahiog  d^vered  ynQonditio|udly» 
wbioh  iflipUes  /s  giving  of  credit,  the  operntion  pf  the  contract  is 
sufpendedt  md  the  piop?rty  does  not  pass. 

In  ihesMmd  fimh  Tk^  oontm^  miy  b^  perfected  so  aa  to 
pass  the  pn^perty  b!f  th$p^jf9nfni  tfe^inwi  merely.  But  nptvritb* 
stanHing  saeb  p^nowitp,  the  pinoe  miist  be  pfud  or  tendered  on 
taking  away  tba  goods,  becvwse  earnest  nierely  perfeeftp  the  con* 
trad,  but  the  vendi^r  hfw  a  liep  /over  the  goods  while  they  remain 
in  his  poflsessioii  in  seeiirity  of  the  price. 

In  the  ihWi  plaoe,  Where  credit  has  been  given,  the  vendor  is 
thereby  understood  tp  waive  his  lien ;  and  if  the  vendee  continues 
solvent,  the  goods  n^y  be  demanded  by  him  iaimediately,  and 
the  vendor  must  yfmK  (the  expiry  of  the  term  of  credit  before  he  is 
entitled  to  bring  bie  aotipn  fpr  the  price. 

In  the^^fM  pbkce»  If,  af^r  the  completion  of  the  contract,  the 
vendee  become  itmitvmii  without  paying  the  price  before  the  goods 
are  delivered  to  bim»  the  veinlor,  notwithstanding  the  agreement 
to  give  credit  may  ^unterinand  the  delivery ;  and,  where  the 
goods  are  still  in  his  own  possession,  he  may  retain  them^  and 
where  they  have  abeady  been  delivered  to  a  middlerman  to  'be 
transported  to  the  vendee,  he  may  stop  them  m  tramitUy  apd  bold 
them  till  the  pri90  is  paid  or>  secured.  In  these  ^^ir^umataocesy 
while  the  goods  rMaa^  toUh  the  vendor  himee^y  althpugh,  by  the 
sale  sflpompanied  with  credit,  the  general  property  has  passed  to 
the  vendee^  yet  the  vendor  has,  ip  virtue  of  his  possesnon,  a  epeeidl 
properly^  which  supports  his  )ien  fpr  the  price.  Where  the  goods 
have  been  delivered  tQ  a  carrier^  ^e  notion  of  l|kw  with  i^erd 
to  the  situation  of  the  prpperiy  is,  that  the  property  which  was 
by  the  sale  vested  in  the  vendeo  may  be  rerveeted  in  the  vepdor, 
by  notice  to  the  carrier  not  to  deliver  the  goods ;  That  be/bre 
such  notice  to  the  earner  to  stop  the  goods,  the  vendee  may  bring 
trover  for  them ;  a/Ur  such  notice)  the  vendor  may  bring  trover, 
the  property  being  re-vested  in  him  by  the  notice,  Per  Giibs 
a  J.  m  lUt.  V.  Cowl^,  7  TaunL  109. 

In  iheji/ih  place.  Notwithstanding  thp  transference  of  the  pro* 
perty  to  the  vendee  by  the  sale,  and  even  although  the  price  is 
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piUU  yf tf  in  co9wqv?iiC9  of  the  force  which,  for  the  tecarity  of 
coOMMfo^ihci  oQSUPqn  h^w  attributes  Ip  ^(Ut$  In  market  atvrf»  if 
the  Tcndor,  h&ng  left  b  poesesaiop  of  the  goodly  shell  9eU  them  a 
Hpond  Hm4  in  nmk0t  overt  to  e  party  who  is  ignoraat  of  the  for- 
nar  eafo»  Md  ie  9Qi  partiqpaot  in  the  firaad  thus  committed  by 
the  TendoTf  eueh  secoiid  sale  will  be  effectual,  and  will  vest  the 
pniierly  in  the  puichaMr. 

In  tbe  eMA  place,  By  the  statute  of  James,  the  <Tfdttor«  of  the 
fender  ate,  in  the  event  of  his  banluruptcy,  secured  against  the 
injury  which  they  might  otherwiee  hare  sustained  by  trusting  to 
the  &lse  credit  which  their  debtor  has  been  allowed  to  acquire  by 
lelaimng  possesion  of  goods  which  he  had  sold>  and  which  had 
thereby  become  the  pcopcf  ty  of  another* 

85.  Fion  the  slight  aiid  general  sketdi  which  has  now  been 
given  of  the  lesdtug  diflferenqes  between  the  Scotch  and  English 
law  of  sele,  it  is  clear  that  there  are  remarkable  and  important 
disrinrtiims  between  the  two  systems,  in  regard  both  to  the  can* 
HtMion  of  ike  eontn^p  and  to  the  l^iU  effect  ef  it  when  com- 
pkie. 

It  deserres,  at  the  same  timet  to  be  observed?  that  while  the 
ikeonf  of  the  English  contract  b  thus  difterent  from  that  of  the 
Scotch,  and  while  the  reaeone  upon  which  the  rules  and  doctrines 
which  respeetively  prevml  in  the  two  systems  are  founded,  are  so 
cmiidy  different,  these  rules  and  doctrines  themselves  are  by  no 
meana  so  unlike  each  other  as  might  have  been  sspected ;  and 
indeed,  upon  the  most  important  points*  the  psactical  result  of  very 
different  princiideB  is  nearly  or  entire^  the  same*  While  this^  in 
one  view,  renders  the  distinctions  in  the  tbepry  of  the  two  sys* 
tena  of  less  moment.  It  makes  it  suU  more  desirable  in  another 
view  that  the  true  nature  and  extent  of  these  distinctions  should 
be  well  understood,  in  order  thai  we  may  not  be  led  into  error, 
b  reasomiig  from  the  analogy  of  the  Ei^ish  case«|,  or  in  citing 
them  as  authorities.  It  may  not  be  impr<qper9  tbeseforey  in  con« 
dnsion  of  this  subject,  that  I  should  advert  shortly  to  one  or  two 
of  those  points  connected  with  the  matters  eontaiaed  io  this  intro, 
dnctioB,  in  which  1k§  iocMne  of  the  law  of  Scotland  is  nearly  or 
entirely  the  same  with  that  of  the  law  of  England^  altboMgh  the 
prkieiplee  iipan  tMck  tks  doeirine  reste  are  different, 

86.  In  thejbret  place,  it  has  be«n  said,  that  in  Eqgland,  after 
a  ftubgect  has  been  sold,  although  not  delivered,  if  it  accidentally 
perish  in  the  vendor^s  cuslodyy  the  loss  falls  upon  the  vendee,  who 


34  INTRODUCTORY  BISGOVRSB. 

oontinaes  liable  for  the  price,  although  he  does  not  get  the  sdh^ 
ject,  <  because  2y  the  coniraei  the  froperfy  woe  in  tike  vendee.^ 
Supra  No.  10.  AqyV  ifax.  e.  4S. 

In  the  law  of  Scotland  also^  as  wiH  be  more  Mly  explained  af- 
terwards, the  thmg  sold  is  at  the  risk  of  the  yendee  fvoan  the  time 
of  the  sale,  although  not  delivered ;  but  this  rule  with  ns 
upon  a  totally  different  principle  from  that  upon  wluch  the 
rule  rests  in  die  law  of  England.   With  us,  as  has  been  mentioned, 
the  completion  of  the  contract  produces  merely  an  dtligaiiom  to 
trimmer  the  thing  sold,  but  the  property  does  not  aetuaUy  pass 
without  delivery*    The  reason,  therefore,  of  the  thii^  sold  be- 
ing at  the  risk  of  the  vendee,  cannot  be  that  it  is  hie  prcperfy 
idthough  not  delivered.    What  the  principle  of  the  rule  is  in  our 
law  is  thus  stated  by  Mr.  Bell.     <  The  question  of  risk  forms  a 
point  in  the  law  of  obligations,  not  in  the  law  of  transference :  mnd 
the  dedsion  of  it  depends  upcm  principles  quite  distinct  fiom  these 
concerned  in  the  question  of  property.  If  a  person  has  sold  a  par- 
ticular cask  of  wine,  and  received  the  price,  he  has  by  the  oontmct 
of  sale  transferred  the  jue  ad  rem^  and  he  is,  by  Uie  obligatioD 
contuned  in  that  contract,  bound  to  deliver  the  wine  when  de- 
manded ;  but  as  tradition  alone  passes  the  property  orjue  t«i  rr, 
he  continues  still  the  undivested  proprietor.     The  buyer  may  by 
action  enforce  delivery ;  and  if  this  have  become  imposnble  by  the 
fault  of  the  vendor,  he  must  be  liable  in  damages.    But  if  by  un^ 
avoidable  accident  the  wine  perishes,  the  obligation  to  deliver  can- 
not be  enforced ;  and  as  no  damage  can  be  due  where  there  has 
been  no  fault,  it  is  said  to  have  perished  to  the  buy^.     It  is  only 
a  oondse  way  of  expressing  this  doctrine  to  say  that  the  risk  lies 
with  the  buyer.^— <  It  is  thus  that  the  subject  comes  to  perish  to 
the  buyer,  and  to  be  at  his  risk,  not  because  the  tnins&renoe  to 
him  is  complete,  but  merely  because  the  property  is  the  sulgect  of 
an  engagement  by  the  vendor,  which  is  extinguished  by  its  de- 
struction.'  A^S*^  Com.  No.  182. 
27.  In  the  eeoond  place,  it  has  been  stated,  Uiat  although,  at 
common  law,  the  property  of  the  thing  sold,  in  England,  passes 
to  the  vendee  without  delivery,  yet,  by  the  statute  of  James,  the 
creditors  of  a  party  who  continues  in  possession  of  goods  which 
he  has  previously  sold,  so  as  to  be  reputed  the  owner,  are  entitled^ 
upon  his  bankruptcy,  to  take  the  goods  as  a  part  of  his  estate, 
leaving  the  vendee  to  claim  as  a  personal  creditor. 
In  Scotland  alsoi  when  a  party  becomes  bankrupt,  having  in 
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his  posseflrion  goods  which  he  has  previously  sold,  these  goods 
ibmi  a  part  of  his  estate^  and  go  to  the  creditors,  although  the 
price  has  been  paid.  But  thb  rule  with  us  arises,  not  from  any 
statute,  but  follows  plmily  from  the  prindple  of  our  common  law 
ezphuned  above,  vis.  that  ihe  property  of  the  Mng  sold  ia  noi 
iramferred  to  the  vendee  by  the  mere  completion  of  the  contract 
without  delivery ;  that  the  eflfisct  of  the  contract  is  merely  to  place 
the  vendw  under  an  obtigqtion  to  deliver,  and  to  gtve  to  the  ven- 
dee K personal  right  to  the  sulgect,  thereby  making  him  a  credUor 
for  the  delivery :  and,  consequently,  that  upon  the  fiiilure  of  the 
vendor  his  debtori  he  is  in  the  same  situation  with  other  credU 
tors  who  have  rights  merely  personal^  and  must  claim  upon  the 
general  fund  of  division  as  such. 

28.  The  difference  in  principle  between  these  analagous  rules 
in  the  English  and  Scotch  law  will  be  still  more  apparent,  upon 
conndering,  that  although  the  security  afforded  to  the  creditors  of 
the  vendor  in  England  by  the  statute  of  James  is  nearhf  the  same, 
it  is  not  entirely  the  same,  nor  is  it  so  absolute  and  complete  as 
the  security  which  creditors  in  a  similar  situation  derive  in  Soot- 
land  from  the  principles  of  the  common  law. 

It  has  already  been  stated,  that  in  England  the  mere  ponession 
fay  the  vendor,  at  his  failure,  of  goods  which  he  has  previously 
sdd,  is  not  enough  to  entitle  his  creditors  to  take  them  as  if  they 
were  his  own  property.  They  must  be  in  his  possession,  with  ihe 
consent  of  ihe  vendee^  the  true  owner,  and  the  vendor  must  also 
have  ihe  order  and  diipoiiiiantfihemaeownerf  S^an^e  all  these 
dicumstances  are  mentioned  in  the  etatute.  But  in  Scotland,  in 
order  to  entitle  the  creditors  of  the  vendor  to  take,  as  a  part  of 
his  estate^  goods  which  he  has  sold  but  not  delivered,  the  mere 
ftct  of  their  being  in  hie  possession  at  hisfaiiure^  is  sufficient,  al- 
though they  should  be  there  againet  the  tpiB  of  the  vendee  *,  be^ 

•  Bell's  Gomm.  No.  194^  ISS^  snd  140*  The  doctrines  deliveied  In  these 
piwigci  sppesr  to  be  contradicted  by  what  the  lesnied  antfaor  says  in  tresting 
ifierwaids  of  eoUiisiTe  poflsesskni  snd  reputed  ownership^  at  p.  185  and  186, 
when  he  seems  to  hold  ^t  the  creators  of  a  party  who  has  nude  a  couTeyanee 
ofgood%  retenid  passegsione,  are  entitled  to  take  die  goods  on^  where  there  has 
heemjiramd  amt  eoBueum.  This  last  doetiine  is  inconsisteDty  not  only  with  the 
doetrine  ddiveredby  Mr.  Bel!  himself,  in  the  places  above  referred  to,  bat  with 
iketme  principle  upon  whidi  the  rule  rests  in  the  law  of  Scotland.  In  EngUmd, 
it  k  true  that  it  is  only  when^  retention  of  possession  affixrds proof  of  fraud, 
that  the  crediton  of  theseUercan  found  upon  it  under  the  statute  of  £lisa« 
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cau9C  delivery  bdng  n^cessAiry  by  our  Imr  to  tnmf^nr  the  proper- 
ty, tbey  «re  still  tn  iofiM  of  the  bankrupt,  wi  therefore  liable  for 
tbe  peyment  of  hiA  debts. 

89.  Further,  \n ISnglsaa^ as  ha# beeo memiooe^f  in casesim* 
d«r  the  statute  of  EUfabethy  ww  when  there  is  no  bankrupi^, 
it  is  held  that  if  a  partjf  after  selling  goods,  is  allowed  to  re* 

\i9th,  sud  it  is  puly  ^m  the  goods  sie  M^m  the  order  aii4  fypo$Uiom  of  4he 
YfiOder,  wiihQomenti^  the  vernier,  that  they  can  f^nmd  upon  it  widor  ib»  sta- 
tute of  James.  The  reason  is^  plainly,  because  at  oommon  law  the  property 
passes  by  the  ssle  without  delivery,  where  there  is  not  an  intention  to  defraud 
die  veBdor^s  creditars.  Aeeordingly,  it  has  been  seen,  that  under  die  statute 
of  BlinibetliflilM  mere  KStention  of  possesion  is  not  of  itsdf  snfldaittofln* 
tide  the  creditors  of  the  yendor  to  take  the  goods,  where  it  (a  dear  thai  tbsvs 
wssnoftaudidentintendoii;  sndandertbeststuteofJsmei^  the  goods  must 
remain,  not  only  in  the  po^te^mon,  but  in  the  order  and  disfosititm  of  die  ven- 
dor, and  widi  the  vendee's  content.  But  in  Soodand,  the  principle  is  quite 
diilerent ;  the  property  does  not  psss  by  sale  widiout  delivery  ;  and,  there- 
fifuet  when  goods  have  been  sold,  and  the  seUer  fldls  before  delivery,  they  aie 
tuSi  kii  freperty,  tb^bnyei  beuig  n  mere  personal  creditorfinr  ihe  ddivsvy* 
Now,  as  it  is  the  fundsmeQtal  piittciple  of  bankrupt  law,  that  every  thii^g 
which  is  the  property  of  the  bankrupt  forms  part  of  a  common  fund  of  divi- 
sion among  his  persopal  creditors,  the  gpod^  so  sold  are  a  part  of  that  fund, 
and  thai,  independendy  altogether  of  any  fraudulent  intention  against  the 
general  creditors,  because  die  goods,  while  undeKvered,  remain  the  pnypcrfty  rf 
die  bankniptt  where  there  haa  been  no  ftsad*  equally  as  whcte  therelentiQii 
of  pooession  by  than  has  }^em  ooUnsive,  So  aeoorAlngly  die  law  is  staled 
by  Mr,  Bell  hhaself  in  the  ptaces  ab^e  r^epred  tQ,  ^  (seneraUy  tfarou^hcatt 
his  work. 

The  same  objecdon  Hes  against  the  doctrine  delivered  by  Mr.  Bdl  in 
pp.  185,  lae,  where  he  holds  that  in  die  law  of  Scotland,  as  well  as  in  the 
law  of  KngliBdt  ilia  only  when  goads  add  but  not  ddlveradaie  left  In  the 
order  an4  ^ujmaWmi  of  the  seller  St  hiafs^lire,  end  whsre  disps  is  ground  for 
repuied  ownership,  that  his  auditors  Sie  entitled  to  tske  them  as  paitaf  the 
dividUe  fund.  '  Where  ene,'  it  is  said,  '  is  umnecessariiy,  and  b^  the  coU^ 
*  sion  or  grose  negUgenee  of  the  true  owner,  permitted  to  give  himself  an  ap« 
'  pearanoe  to  the  world  as  if  he  continued  proprietor  of  goods  or  odier  property 
<  eriginany  behmging  tehimadf,  but  now  add  le  anedier,  &€•  his  cvediton 
'  be  endlkd  to  proeasd  sguast  die  pveperty  aa  if  it  really  heknged  tohfan.* 
And  agsin, '  If  one  sellgoodsy  and  die  bnyer  leave  them  in  piwnnwiwi  ef  tfaa 
'seller,  dieywill,  h  reptiM  ownership,  beheld  liable  to  die  selWt  debts, 
'  unless  this  bo  by  a  enatom  dear  and  wdl  known,' &e.  p.  lid.  Thislimita- 
don  «f  the  right  poawssed  by  the  cveditsn  of  one  who,  at  hia  failure,  is  in  poo- 
session  of  gooda  sold  by  him,  bet  not  ddiversd,  is  quite  consistent  with  the 
kwof  Sngland,  where  dierif^tef  die  aeOer'a crediton  to  lake  sudigeodb 
arisss  alti^edier  frmn  sUtntc;,  and  mual  of  eonne  be  limited  by  the  terms  oT 
die  statute.  But  it  seems  dear  that  it  is,  in  the^sl  pUce,  inoansistent  widi 
the  prindples  of  the  Jaw  of  Scotknd,  according  to  which  goods  sdd,  but  noi 
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nma  in  ppsaessicm  of  tbem>  in  such  ptrcumOancei  m  to  qg^d 
emdmiu^an  fii^oilim  if^  defirofud  hk  cndStors^  the  sfie  is  vend 
at  eonmion  law,  ^  we|l  a«  mder  the  istalute,  beccm$€  the  deed  is 
here  fraadoJeot  in  a  questiop  with  creditors,  and  it  is  a  maxim  of 
the  cmnmoQ  law,  that  iraud  vitiates  eveiy  thing,  Antea^  p.  SS; 
Cad^gtm  V.  KmuMt.  Cowp.  49S. 

In  Scotland  again,  where  a  party  has  in  like  manner  sold 
goods,  but  retains  the  possession,  although  there  shpuld  be  no 
bankruptcy,  the  goods  would  be  exposed  to  the  dilig^no^  of 
bis  ereditors  as  in  England ;  buty  moreover,  they  wo^beso 
liable^  oHhough  there  wre  no  inigntion  on  the  fart  ^  the  setter 
to  dffraud  his  creditors^  or  to  deceive  them  by  retaining  poa^ 
sesaoo,  because  the  goods  continued  his  property ^  notwithstand- 
ing the  sale,  and  until  they  are  delivered  to  die  vendee.    Kint^ 

ddivoped^  are  held  liable  ibr  th«  selkr's  ^ebts^  in  virto^,  not  of  r0jmtedovn* 
trshqi,  bpt  of  real  ownership,  the  prapertjr  beisp  still  antransfenred  firony  him 
•t  his  fsilnre;  snd^  in  the  second  plaee>  it  is  not  consistent  ifith  what  Mr. 
Bell  himself  lays  down  in  varions  pUoea^  viz.  that  the  simple  drcomstance  of 
goods  remaining  unddiveredin,  the  seQer's  hands  at  his  failure^  makes  them 
part  of  the  fond  belonj^g  to  his  ereditoTB^  althongh  there  has  been  ndAer 
neig^BgeBee  nor  firand  on  the  part  either  of  the  bayer  or  the  sdjer.  S^  ai 
above,  B^  No*  l^fy  l^^  tiS,  and  particularly  the  npte  pf  the  case  of 
Bfonc^ton,  No.  190^  Vol.  I.  p.  103.  Vide  infra^  No.  782,  to  788. 

The  above  remarks  must  be  understood  asiqpplying  only  to  the  case  of  goods 
soldreientapoisesiume.  It  is  a  difibrent  question,  and  one  whieh  does  noi  be- 
long to  the  subject  of  this  work,  whether  eases  may  not  be  imsgiiicd  in  At 
]MW€ifkoQMftd,uuii&giomiU>iih^ 

ikt  property  of  ike  hmkryi^tf  aor  ifM  Al^  ^j  are  foW  in  his  ppssessioo  at  Ws 

baitogptcja  in  each  drcnnistan^Bs  as  to  ftUimdar  the  Slst  Jac,  I. ;  and  whe- 
ther our  common  law  may  not  aflSird  a  principle  for  adjudging  sudb  goods  to 
belong  to  the  creditors  of  the  bankrupt,  on  the  ground  that  the  allowing  him 
to  keep  poesesnon  of  them,  so  as  to  acquire  a  ftJae  or^t,  imw  ajhmd  aganst 
his  creditOTB.  Or,  suppose  that  goods  are  sold  eii4iM'9wrerf0lh«T9ndef_,  1^ 
as  to  transfer  tte  pioperty  to  him>  kiti  qre  immsduffely  delivered  book  to  th^ 
TsndoTy  &n4  leftii^  his  possessk^n  ann^o^pasrily^  so  as  to  ^ve  hhn  a  false  oner 
dity  there  may  be  grounds,  in  our  laW|  for  holding  that,  on  the  vendor  be<K>m- 
m^bankrupty  his  creditors  may  tak^  the  goods.  But  it  is  plain  that  this  is 
not  a  case  of  ssle  reteniaposeeenone,  because  the  goods  on  being  deliversd  be- 
oome  ihie  property  of  the  vendee,  and  the  subsequent  question  which  srises  on 
their  beii^fe-dellvered  to  the  vendor,  and  icwd  in  his  popa^on  at  his  faiU 
ore,  is  exactly  the  ^smp  question  which  would  occur,  if  goods  tpAtcA  nepfr  be^ 
knged  to  the  bankrupt  fU  ail  shoul4  be  unnecesssrily  put  into  his  hands,  so  as 
to  give  him  S  fslse  credit,  and  should  be  found  in  his  posseasion  at  his  failure. 
Buch  a  case  is  stated  by  Lord  Stair,  at  p.  216,  and  held  to  amount  to  a  fraud 
agsinst  the  creditors. 
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V.  MmzieSf  18th  Nov.  1790;  vide  Carse  v.  Hah/burion^  17th 
June,  1714;  Mitchell  v.  Ferguson^  18th  Feb.  I78I ;  Bankt.  1. 
860,  71 ;  BelTe  Comm*  1.  188.  And  where  there  is,  moreover^ 
fraud  in  the  transaction,  or  where  no  sufficient  reason  is  shewn 
for  having  allowed  the  vendor  to  remain  in  possession,  the  vendee 
may  be  subjected  in  damages  if  he  shall  oppose  and  prevent  the 
completion  of  the  creditor'^s  diligence,  Carse  v.  Hdhfburkmy  eupra 
cU.;  Bell  Comtn.  1.  175, 176. 

SO.  In  the  points  which  have  now  been  stated,  the  docirinee 
and  rvlee  of  the  law  of  Scotland  are  the  same,  or  nearly  the  same, 
in  their  effect  with  those  of  the  law  of  England,  although  the  prin^ 
ciples  upon  which  they  rest  are  very  different.  In  certain  other 
points  now  to  be  noticed,  the  rules  and  doctrines  which  prevail  in 
the  two  systems  are  different,  as  well  as  the  principles  upon  which 
they  are  founded.  The  statement  of  these  points  will  farther  il- 
lustrate the  subject  of  this  Introductory  Chapter. 

31.  In  England,  it  has  been  held  that  <  if  A.  make  a  bill  of  sale 
'  to  B.  a  creditor,  and  afterwards  to  C.  another  creditor,  and  deliv^ 

<  er  possession  at  the  time  to  neither^  and  afterwards  C  get  posses^ 
*  sion,  and  B.  take  them  from  him,  C.  cannot  maintain  trespass, 

<  because  though  the  first  and  second  bill  of  sale  are  bothjraudu^ 

<  lent  against  creditors^  yet  they  both  bind  A,  and  B^s.  is  the  elder 

<  title;'  Baker  and  Lloyd  per  Holt,  CJ.  1706,  Butt.  N.  Pri.  p. 
S58. ;  that  is  to  say,  although  under  the  statute  of  Elizabeth, 
and  in  a  question  with  creditors^  a  sale  to  a  particular  creditor 
without  delivery  would  be  set  aside  as  fraudulent,  so  that  neither 
of  the  two  sales  here  mentioned  would  be  good  against  creditors^ 
yet  where  the  question  is  between  B.  ihejlrst  vendee  and  C.  ike 
second^  the  former  would  be  entitled  to  the  goods,  because  the  first 
sale  to  B.  vested  the  property  in  him  according  to  the  general  rule, 
without  delivery,  (excepting  against  creditors,)  and  therefore  A. 
could  not  afterwards  make  a  vaUd  sale  to  C.  of  goods  which  were  not 
his  own ;  and  although  they  were  first  delivered  to  C,  yet  B.  was 
entitled  to  take  them  from  him  without  bding  guilty  of  a  trespass. 

In  the  law  of  Scotland,  as  in  the  Roman  law,  (1.  15.  Cod.  de 
rei  vindk.)  it  is  quite  clear  that  this  case  would  be  differently  de- 
dded ;  and  that  C.  the  second  purchaser,  but  who  first  obtained 
delivery,  would  be  the  proprietor  of  the  goods,  Ersk.  S,  1,  1& 
The  reason  is  also  plun,  according  to  the  principles  of  our  law, 
viz.  that  by  the  mere  sale  to  B.  without  delivery,  A.  was  not  di- 
vested of  the  property,  and  was  therefore,  notwithstanding  that 
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salet  able  to  make  a  valid  sale  a  second  time  to  C,  and  by  making 
deliveiy  to  him,  to  give  bim  a  good  title  of  property^  although,  by 
so  dot Dg,  he  was  goUty  of  a  fraud  against  B.,  for  which  he  would 
be  liable  in  damages. 

SSL  Again,  it  has  been  seen,  that  in  England  so  much  regard  is 
paid  to  the  interest  of  persons  purchasing  goods  in  op^  market,  that 
where  the  sale  takes  pbce  ip  this  way  the  purchaser  acquires  the 
property,  not  only  although  the  goods  may  have  been  previously 
sold  to  another,  but  even  where  they  have  been  stolen  by  the  vend- 
or, or  are  possessed  by  him  without  any  title  of  property  ever  hav- 
ing been  in  Ms  person,  as,  for  example,  upon  the  title  of  loan  or 
deparii. 

In  Scotland,  on  the  other  hand,  in  the  two  last  of  these  cases, 
the  possessor  of  goods  which  have  been  stolen  by  him,  or  lent  to 
him,  could  not  make  a  valid  sale  of  them  in  any  drcumstances,  be- 
cause by  our  law  no  such  privilege  is  attached  to  sales  in  openmar- 
ket  as  in  England ;  and  the  seller  never  having  had  a  title  of  pro- 
perty to  the  goods  sold  in  himself,  could  not  g^ve  such  a  title  to  a 
purchaser.  Notwithstanding  a  sale,  therefore,  of  such  goods  in 
open  market,  the  owner,  from  whom  they  were  stolen,  or  by  whom 
they  were  lent,  may  reclaim  them  from  the  purchaser,  Henderson 
V.  Gibson^  17th  June,  1800 ;  Ferguson  v.  Forrest,  19th  March, 
1639 ;  Form/ih  ▼.  EUpaMck,  18th  Nov.  1680 ;  JVrighi  v.  BuUk' 
or^,  June  1662;  Ramsay  ▼•  Wilson^  Jan.  1666;  Sempkv.  Givan, 
84th  Feb.  1679.  Pringles  ▼.  Gribkm,  8d  Jan.  1710.-^Iu  the  third 
case  again,  (which  has  been  mentioned  already  in  illustration  of 
another  pcnnt,)  of  the  fraudulent  sale  to  a  second  purchaser  of 
goods  previously  sold  to  another,  but  left  in  possesion  of  the  sel- 
ler, the  sale  would  be  effectual  to  the  second  purchaser,  if  he  ob- 
tained the  firat  delivery.  But  that  which  in  England  arises  from 
the  privileges  of  a  sale  in  open  market,  flows  in  Scotland  naturally 
fiom  the  principles  of  our  law,  by  which  the  first  sale  without  de- 
livery did  not  transfer  the  property.  Such  a  second  sale,  there- 
fore, although  fraudulent,  and  subjecting  the  seller  to  a  daim  of 
damages  at  the  instance  of  the  first  purchaser,  is  e£^tual  if  ac- 
companied by  delivery,  whether  it  takes  place  in  open  market  or 
not  In  all  these  three  cases  the  seller  is  guilty  of  a  fraud.  But 
the  reason  b  plain  why  the  last  sale  is  available  to  the  purchaser, 
while  the  sale  in  the  two  first  cases  is  not  efibctual.    In  the  two 
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first  cases  the  seller  having  never  had  th«  pmpetty  of  the  tlung 
sold,  cannot  convey  it  to  anothtf  .  In  the  kttt  oase^  the  seller  bav-^ 
ing  been  originally  proprietor  of  the  thiaig  S€ld,aiid  having  by  the 
first  sale  without  delivery  merely  laid  himself  utfder  tt  permnud 
obligation  to  transfer  the  property,  i%  at  the  data  df  Che  second 
sale,  stiH  the  undivested  proprietor,  and  ia  thet^efere  able  to  giv«  d 
title  to  the  second  purchaser,  although  by  ddi^  so  he  b  gttiky  of 
&  fraud  against  the  first,  for  which  he  will  be  liable  in  damages. 


di 


PAftT  I. 


OF  TM£  NATURB  AND  6UBSTANCE  OF  THS  CONTliACT. 


S3.  In  this  first  part,  I  propose  to  explain  the  nature  of  the  con- 
tractor sale  generally;  the  mode  of  its  formation;  and  the  cir- 
cumstances which  are  essential  to  its  existence. 


CHAR  I. 


OP  THE  NATinR  AND  FORM  OP  THE  CONTRACT. 

84.  In  the  Boman  law,  sale  was  of  the  number  of  the  contracts 
iiiikhyff4atectlMe(M9mHi4Ui(itam  by  Uiesim- 

pie  eonsent  df  the  panies :  Esi  autem  en^pOoJu/rte  gemiuM^  ef  idea 
cohHMu  peragiiur,  L  L  §  %  ft  de  ooiktr.  empt. 

In  the  law  of  Scodand,  in  like  matmef ,  Loid  Stlair  s^s,  that 

<  the  Gontracts  df  penntf tatkm  or  baiter,  atid  sale^  agree  in  this, 

<  that  both  are  perfected  according  to  law,  and  our  custom,  by  sole- 
<Mi8ent,  naked  pao&ms  being  now  efficadous;  and,  though  nei-^ 
« ther  of  the  things  exchanged  be  deliter^di  ttie  agreement  is  im* 
'W  Siair,  ISO.  ^d.  Er^.  $.  3. 8.  Batikt.  1.^-406. 

In  England  agaiii^  although  the  consent  €^  parties  is  the  essence 
of  thisi  as  of  all  contracts,  yet,  under  the  statute  of  frauds,  no  con* 
tract  for  the  sale  of  goods,  tor  the  price  of  ten  pounds  or  upwards, 
is  good,  unless  the  buyer  accept^  luid  actually  reerive  part  of  the 
S^ods,  or  give  something  as  earnest,  or  some  note  or  memorandum 
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in  writing  be  made,  and  signed  by  the  parties  to  be  changed  bjr 
such  contract^  or  their  agents  thereunto  authorised.  Sig^ra^  No.  5. 

86.  But  although  the  consent  of  parties  form^  in  all  cases,  the 
essence  of  the  contract,  and  although,  in  the  law  of  Scotland,  the 
general  rule  be  that  it  is  perficied  by  sole  consent,  yet  this  propo- 
ation  is  subject  to  certain  exceptions  and  qualifications.  The  most 
important  of  these  exceptions  are  those  which  exist  in  condUional 
sales ;  in  the  sale  of  commodities  by  weighty  nmmber^  or  measure  ; 
in  the  sale  of  imnuweaiUe  property^  or  where  it  b  pars  coniracius^ 
that  the  agreement  shaB  be  reduced  into  writing  ;  and  lastly,  in 
sale  of  ships.  In  all  these  cases,  something  beades  the  consent  of 
the  pardes  is  necessary  to  complete  a  legal  contract  of  sale. 

The  consideration  of  these  different  subjects  vnJl  divide  this 
chapter  into  four  sections. 


SECTION  I. 


OF  COKDITIOHAL  SALES. 


37.  By  the  Boman  law,  when  a  sale  was  made  sub  conditioner 
the  contract  remained  incomplete  until  the  condition  was  acoom^ 
plished.  <  Si  id  quod  venierit  appaiieat,  quid,  quale,  quantum  sit, 
•  et  pretium,  et  pure  yenit,  perfecta  est  emptio.  Quod  si  sub  consR" 

<  Hone  res  vmtertt,  si  quidem  de/icerU  eondUh^  naZZa  est  emptio^ 
L.  8.  ff.  de  Peric.  ei  Com.  rei  vend.  See  also  L.  7*  ff.  de  conir. 
empi. 

38.  It  is  not,  however,  e9ecy  condition  whidi  thus  suspends  the 
existence  of  the  contract,  or.  prevents  it  from  being  perfected  by 
sole  consent.  A  condition,  resolutive^  or  what  is  called  in  England 
a  condition  subsequenij  when  it  is  aocomplished^  puis  an  end  io  the 
cpniract,  but  does  not  suspend  its  existence,  nor  prevent  the  execu- 
tion of  the  mutual  obUgations  of  the  parties  in  the  meantime.  No^ 
withstanding  the  presence  of  such  a  condition,  therefore,  the  ven- 
dee may  demand  delivery^  and  the  vendor  may  demand. payment- 
of  the  price ;.  that  is  to  say,  the  contrad  if  i'^O^.  notwithstanding 
the  presence  of  a  condition  subsequent,  and  is  merely  liable  to  be 
resdnded  on  the  condition  being  accomplished.  Of  such  condi* 
tions  accordingly,  Pothier  saysj  <  Les  conditions  resolutoires  sont 
VceUes  qui  sont  apppsdes,  non  pour  suspendre  I'obligation  jusqu^a 

<  raccomplissement,  mius  pour  la  f<ure  cesser  lorsqu^elles  s'accom- 
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V  pbfisent    Uiie  oUipitMNi  contract^  sous  une  cdndition  ireBolutoire 

*  est  done  parfaite  des  liii6t|uit  du  oontrat/  Po$K  Tr.  des  Oblig.  Na 
22L  It  is  only  a  pn^r  suspeneifve  coudiHony  or  condition  prece^ 
dmij  as  it  is  called  in  JBnglaiid^  that  has  the  effect  of  preventing 
the  completion  of  the  contract  until  it  is.  acconipUshed.  Poth, 
TV.  dkr#.  02%  Na  198. 

S9.  The  difi^nait. nature  of.  theito  two  sorts  of  ccHiditions,  and 
the  effect  of  each  cm  thecontvaot  of  «S2de,-i(s  thus,  noticed  i;»y  Xiord 
Sfciir ; '  <  If  such  conditkins  or  rescJtttiTe  elauaes  do  stpp  the  transr 

<  miaaoiBi  of  property >. and  be.  so  meant  and  ^xpresse^ji,  then  the 
*baKgain  is  pendefaty  and'the  pisperfty  not  transimtted,  and  th^ 

<  seller,  remains  the  proprietor.  But  tf,  .by  the:.€Oiltiact  and  ^use, 

*  the  biqr^  become. once  .the  propritoNr,  end ^  kKNMlMion  ia  ad^ 
*JBcted^  that  he  shall  cease  to  he  pmpdietor  id'^uoh  a'case,  this  is 
^  but  personal,  £br'  property  or  .docniiiion  paisses  :not-by  conditiqns 

<  ot  prdvisions,  but.by  tiiadilkin.lu^'otkidr'  ways  pvesftr^bed,'  in  iSiW^ 
^  so  that  these  conOitioBs^<hQrfe¥er.Mpi3(s^,  ate  c^lythe  f<|un- 

<  dation  on  which. the  iroperty  nu^t.paas  from  the:  buy^r,  if  .the 

<  thing  bought  remised  his.^   :  iSteir,  .133^  viii.  Ersk*  $*:8u  1 1. 

40.  In  England,  in  .hide  mamicv^  f  nf here  an  agocfemeilt  is  oon» 
^  didonal,  U  dudl  noibecompleiediiUihe'eQuditian  be,  pcrfbrmedf 
^  iu  if  a  man  sell  goods  for  so  much,  as  A.  sbaU:  name,  ^  colUfaU 

*  it  not  coir^piete  HUJ.  mmes  Ac pHce: .  ^.C^  Dig.  TO.  Jgt^^- 
fMR^  a  4.    *  So  bargains  or.  agreements  conditibnali,  shall  be  held 

*  goody  after  the  condition  is  performed;  biit  before^  they.are  but 
^  words.*    Kitih.  35a      . 

41.  The  effect,  then,  of  a  proper  suspensive  condkioo^  or  con- 
didon  pisc^oit,  in  the(oobtract^bale:i%  Aattthere  is  no  compute 
4ideuniUtkeconditi6ni8jaetov^iskcd^  ->  \    ^ 

The  following  iUustrations  of  ihe  .operation  of  siispennve  condi- 
tioiis  in  sale,  may  be  staled. 

42.  In'  the  B4GMnaii  law^  uAen  ihe  price  woe  re/erred  to  a  third 
party^  the  sale  was  held  to  be  made  iipon  the  conditifNi  of  the 
price  being  actually  fixed  by  the  arbiter^'  and  if  he  was  either  un- 
willing t^  fix  the  price,,  or  was  prevented,  there  was  no  sale,  and  his 
place  could  not  be  supplied..  ^  Super  rebus  venundandis,  slqUis  re«i 
^  ita  comparaverit  ui  res  vendita  eeeet,  qitanti  TiHus  eMmaverit, 
^  magna  dubitatio  exorta  est  mvdti»  ahtiquse  prudentase  cultoribus, 

<  quamdecid^nte^seneimus,  eanLhujmiAodi^xmvenlktsupervendi- 
^  tione  procedat  qtumti  iUe  estimaverity  sub  hac  conditione  stare 
^  vendittonem,  ut  si  quidem  i^  qui  nbminatus  est,  prctium  dc- 
f  finierit,  omnimoda secundum  ejus  cstimationem,  et  prctia  persolvi, 


si  dAL£8  ON  TRIAL. 

c  et  venditidiiem  ad  dFeetam  pBhretibnT'^^  «i  aiitea  f el  i^  ndu^ 
^  erit  vd  non  potuent  pi^um  dcffiBirev  toiic  ]^  niliiio  esse  ven- 
^  ditioi^eiii  quatt  nuUo  pretb  statuto,  nttHa  oonjectim  (iiil6  magte 

<  diviDatione,)  in  posterum  servanda^  ntriim  in  persoiuib  certam^ 
^  m  in  bdni  viri  arbitrium  respidentei»  oontiabentea  ad  hmc  p&ci4 

<  venerint ;  quia  hoc  penitus  imposubile  ease  credenles  per  bujui- 

*  ttioil  soteCioiiem  etpellimus,*  I.  Iff.  Coi.  tk  amir.  empt. 

48.  Anotheif  exMlpfe  df  a  aale  vnder  a  ampenave  donditioif, 
occufs  in  the  Roaan  law  in  idle  eaie  of  Mtfef  lyxm  <^^  Inanclk 
casei,  however,  4  diatinetkm'  was  made  aoaoiding  to  the  terma  of 
the  agreement  g^^netiniet  a  aale  of  this  kind  was  made  onder  ft 
suspender  ^Miditson,  die  condition  beiiq^  that  the  oommodicy 
shoald  please  the  buyer,  and  the  ooatnet  not  being  comptota  till 
he  d^ared  himself.    <  Empdo  tan  aab  odndkione  qjoam  pure 

<  contr^  pcitestr  sdb  oonditione,  Tahiti  a  Stichus  intra  certikm 
^  (GemtSbi  phmerit  sft^  IM  cMpliia  aunia  tof,*  Ilui.  3.  24.  §  4w 

In  eased  of  this  sort,  as  when  a  horse  was  dehrered  tcy  a  party 
upon  trial,  Mth  a  fie^  ta  hialieiag  sold,  the  party  was  not  allow, 
ed  id  iMeUm  far  tha  purpose  of  miUung  a  profit  to  himMf,  siad> 
-if  he  did  S6V  he  might  be  pursned  fiir  damages  in  an  aotibn  lipon 
the  case.    So  it  is  deoided  in  L  90.  ff.  de  pnescr.  verb.    <  Apud 

<  Lkbeonem  qonritury  H  Hbieg^  vemJgi  ewperiendoa  dmiero^  mi  H 
*  in  Mdnodtspikuiisekt  t^eddcreSf  tuque  desultor,  in  his  cucurrms 
^  et  viceris,  dmnde  emere  nolueris^  an  sit  adversiis  te  A  velidito 

<  actio?  JEil  pttto  verixB  essey  pneacriptis  verbis  agendum :  nam 
^  inter  nos  hoc  actum,  ut  experimentum  gratuitum  aodpiere%  mm 

^  ut  etigm  oertamu* 

*  * 

In  other  oases  of  this  sort,  the  oomlition  was  not  suqpensive  but 
resolutive,  and  the  import  df  it  w^  that  if  the  thiag  sold  did  not 
please  upon  triid,  the  amtrael  whiah  had  been  completed  in  the 
first  instance,  might  be  rescinded,  and  the  thiAg  sold  Returned  by 
the  vendie.  The  oonsiderationidf  such  conditions  betodgs  to 
a  diffisiwit  part  of  the  subject  *. 

4*4.  In  the  law  of  Eaghmd,  the  foUon^ng  cases  affi>rd  examines 
of  conditionali  sales,  wherd  the  conditton  expressed  or  implied,  ap- 
'pears  be  of  the  nature  of  a  condition  precedent. 

It  hssbeen  aaid  that  if  A.  aell  com  or  goods  to  B.  and  *  if  the 
'<  condition  be,  ifkeltis$  timadm  or  gfoodiv  i^mw  tana,  when  be 
f  first  baa  MMtfaem^  ind  agroMor  disagieed,  iqpprovdd  or  dis« 

*  Vide  ii^.  No.  035«  In  the  inodean  Froocbkw  wheve s.ssjeie  laifde upon 
tola],  the  .coatract  i&  always  presumed,  to  be  enWed  ioto  under  a  guifewitf 

condition.      Cue?.  Nap,,  No.  1588. 
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*  cpfvoved  of  tbe  goods,  ibe  bargain  i»  complete  or  void,  though 
^  he  afterwai^  disagree  or  agree  to  the  coatrary* 

<  Otherwise,  if  it  be  if  he  like  or  dislike  oi  such  a  day^  if  he 

*  dedare  hb  liking  or  disliking  before,  he  may  alter  it  at  the 
^daj.  Com.  Dig.  Tik  Agreement,  a.  4. 

4S.  These  rules  were  exemplified  in  the  following  case : 
Ellis  having  a  horse  to  sell^  offered  htm  to  Mortwier,  and  it  was 
agreed  ibat  Mortimer  should  ^ve  SO  guineas  for  the  horse,  if 
he  Kked  Atnty  and  ehomld  take  him  a  month  upon  trial.    Morti- 
mer took  the  horse,  and  Ellis  having  asked  him  within  a  fort- 
night how  he  liked  the  horse,  he  sud  that  he  liked  the  horse 
but  not  die  price ;  upon  which  Ellis  deared  that  if  he  did  not 
like  the  price,  he  would  return  the  horse.     Mortimer,  however, 
kept  the  horse  ten  days  longer,  and  ttien  sent  him  back  before 
the  month  expired.    Ellis  refused  to  receive  him,  and  an  action 
having  been  brought  to  recover  tbe  price,  Mr.  Justice  Chambre, 
before  whom  the  case  was  tried,  tol<i  the  jury  that  it  was  not  com- 
petent to  the  plaintiff  to  vary  the  time  of  trial  originally  agreed  upon, 
bat  that  if  it  could  be  inferred  that  the  original  agreement  was  put 
an  end  to,  from  what  passed,  and  a  new  agreement  to  take  tbe 
horse  was  made,  the  plaintiff  was  entitled  to  a  verdict     The  jury, 
upon  this,  found  a  .verdict  for  the  plaintiff.     Upon  an  applica- 
tion, however,  for  a  new  trial,  the  Court  of  Common  Pleas  took  a 
different  view  of  the  case  from  that  adopted  by  the  judge  who 
tried  it.     Sir  J.  Mansfield,  C.  J.  said,  ^  This  action  is  founded  on 
a  contract,  not  upon  the  unjust  detention  after  the  conversation 
between  the  parties.     The  first  question  then  is,  what  was  the 
contract  ?  It  was  agreed  that  the  horse  should  be  sold  for  thirty 
guineas,  but  that  the  defendant  should  have  a  month^s  trial,  and 
should  be  at  liberty  to  return  him  at  the  end  of  the  month  if  he 
did  not  like  him.  If,  indeed,  the  defendant  had  made  up  hb  mind 
not  to  buy  the  horse  at  the  time  when  the  conversation  took 
place,  it  was  a  very  unhandsome  thing  to  keep  him  to  the  end  of 
the  month.     But  still,  that  was  the  contract.    The  effect  of  the 
contract  seems  to  me  to  be,  that  the  defendant  shall  have  to  the 
end  of  the  month  to  judge  whether  he  likes  the  horse  at  the 
price.     It  is  possible  that  he  might  not  like  the  horse  at  the  end 
of  the  week,  and  yet  might  be  willing  to  give  the  whole  price  at 
the  end  of  the  month.     The  plaintiff  having  brought  his  aetion 
on  the  contract,  and  the  defendant  having  offered  to  return  the 
horse,  I  do  not  think  that  the  action  can  be  supported ;  the  de- 
fendant is  therefore  entitled  to  a  new  trial* 
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Heath,  J.  '  I  am  of  the  'same  opinion ;  the  defendant,  if  he^ 
pleased,  had  to  the  end  of  the  month  to  decide  whether  he  wonld 
return  the  horse,  though  it  was  in  his  power  to  determine  die 
contract  earlier  by  returning  the  horse  sooner.  In  the  fluctua- 
tions of  his  mind,  he  might  not  like  the  horse  at  one  time  and 
might  at  another,  and  he  had  not  determined  the  contract  until 
he  had  actually  returned  the  horse.*^ 

Booke  J.  <  I  am  of  the  same  opinion.  I  consider  this  as*  a 
contract  for  a  month^s  trial ;  and  that  being  so,  the  party  had 
a  right  to  take  into  his  consideration  for  a  month,  not  only  the 
goodness  of  the  horse,  but  his  goodness  with  reference  to  the 
price.'' 

Chambre^  J.  <  In  my  opinion  the  original  contract  was  entire- 
ly determined,  and  the  plaintiff  cannot  say  diat  it  was  determin- 
ed for  one  purpose  and  not  another.  '  If  the  contract  was  en- 
tirely determined,  and  the  defendant  afterwards  chose  to  detain 
the  horse,  the  pl^ntiff  should  have  brought  an  action  of  trover. 
In  either  way,  therefore,  of  considering  the  case,  whether  the 
original  contract  subsisted  or  was  determined,  the  defendant  is 
entitled  to  a  new  trial.  Perhaps  the  jury  were  in  some  degree 
misled  by  my  observations.'  EHU  v,  Mortimer^  1  New.  Rep. 
257. 

46.  When  goods  are  thus  sold,  upon  condition  that  they  shall 
be  approved  of  by  the  vendee  zvilhin  a  certain  tinier  the  condition 
seems  to  be  considered  as  intended  for  the  benefit  of  the  vendee 
only  ;  and,  therefore,  in  the  following  case,  where  the  vendor  re- 
fused to  implement  the  bargain,  on  the  ground  that  the  vendee 
had  not  intimated  his  approbation  of  the  goods  within  the  tiririe 
allowed  him,  it  was  held  that  this  was  not  necessary,  and  that  by 
the  mere  lapse  of  the  prescribed  term,  without  any  intimation  of 
the  vAdee's  disapprobationj  the  contract  became  absolute  and 
binding  on  both  parties. 

The  plsuntiff,  through  the  medium  of  a  broker,  bought  goods 
from  the  defendant  on  Saturday  the  2\st  of  December^  the  bar- 
g£un  being  made  on  condition  that  the  quality  should  be  approved 
of  by  the  plaintiff  on  Monday  then  next.  The  bought  no^.sent 
by  the  broker  to  the  pliuntiff  on  the  Saturday  had  these  words 
written  on  the  face  of  it,  <  quality  to  be  approved  on  Monday  ;' 
but  no  sold  note  was  sent  to. the  defendant,  the  broker  having  met 
him  and  told  him  of  the  sale.  It  was  proved  to  be  the  custom  of  the 
trade  for  cither  party,  if  he  disapproved  of  such  a  contract,  to  in- 
timate hi2)  rejection  within  S4  hours.     The  plaintiff  having  made 
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no  intimation  on  the  Monday,  the  broker  on  Friday  tlie  9,1  th^ 
fient  the  sold  note  to  the  defendant.  But  the  latter  refused  to 
abide  by  the  sale^  on  account  of  no  intimation  having  been  redeived 
ffom  the  plaintiff  on  the  Monday.  Upon  these  facts.  Lord  EUen- 
ixMough  was  of  opinion  at  the  trial,  that  <  the  defiHidant  having 
agreed  cm  the  Saturday  to  the  actual  sale  of  the  commodity  at 
the  price  stated,  subject  to  the  jdaintiff's  approval  of  the  quality 
on  the  Monday,  and  the  plaintiff  having  accepted,  the  contract 
on  these  terois,  and  hot  having  returned  it  on  the  Monday,  which 
was  to  be  taken  as  an  approval  by  him  of  the  contract,  both  par- 
ties were  bound  by  tt^  Under  this  direction,  the  jury  found  a 
erdict  for  the  pluntiff.  Afterwards,  upon  .a  motion  made  in  the 
Court  of  Eing^s  Bench  to  set  aside  the  verdict,  Lord  EUenborough 
said,  <  Here  there  was  a  sale  note  sent,  and  an  actual  sale  made  by 
the  defendant,  through  the  intervention  of  the  broker,  who  com- 
municated to  the  defendant  on  the  same  day  that  he  had  sold  the 
goods;  and  it  was  not  merely  an  offer  to  sell,  as  ill  that  case^ 
{Cook  V.  Oxley^  3  T.  R.  6S8,  which  was  cited  in  the  argument ;) 
but  the  buyer  had  an  option  of  renouncing  the  purchase  on  the 
Monday,  which  he  did  not  do,  and  therefore  it  stood  absolute.^ 
Bayley,  J.  ^  The  argument  of  the  defendant  is,  that  if  a  con* 
tract  give  an  option  to  one  of  the  parties  to  determine  it,  the  law 
will  give  the  like  option  to  the  other,  until  both- are  bound  ;  but 
here  neither  of  the  parties  had  an  option  afiter  the  Monday,  for 
the  plaintiff  not  having  renounced  the  contract  within  that  time, 
must  be  taken  to  have  approved  of  it,^  Humphries  v.  CarvaUo^ 
16£a«/,  45. 

47.  To  the  head  of  Conditional  Sales  may  also  be  referred  that 
spedes  of  contract  where  goods  are  delivered  by  one  tradesman  to 
another,  on  sale  and  return.  The  nature  of  this  contract  is,  that 
goods  are  delivered  by  a  wholesale  dealer  to  a  retailer,  to  be  paid 
for  at  a  certain  rate,  if  sold  again  try  the  latter  ;  and  if  not  sold, 
to  be  returned.  Under  a  contract  of  this  sort,  it  has  been  held, 
that  when  no  time  i^  specified  for  the  retmm,  if  the  goods  are  not 
returned  within  a  reasonable  time,  the  contract  of  sale  becomes 
absolute,  and  the  price  may  be  recovered  .from  the  retailer  as  from 
a  vendee.  In  a  case  of  this  kind  in  England, :  where  .six  months 
had  elapsed.  Lord  Kenyon  said,  that  <  no  certain  time  being  men- 
/  tioned  for  the  return  of  the  goods,  the  jury  should  consider  whe- 
'  ther  a  reasonable  Ume  had  elapsed  for  the  return,  according  to 
f  the  usual  course  of  deaKng  in  that  trade.    His  lordship  was  in- 
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« 

<  dined  to  think  that  there  bad*  and  if  the  jury  shoidct  be  of  that 

<  opinion,  he  should  consider  them  as  goods  totd  and  delsresw 

<  ed,""  BaUof  v.  Gouldmiihj  Pmhe^  N.  P.  C.K. 

48.  Another  example  of  an  implied  conditioB  in  sale,  occun  ia 
what  are  called  <  sales  on  arrivaV  t  «•  when  the  goods  are  expect* 
ed  from  abroad,  and  are  sold  before  they  arrive ;.  the  condition 
being,  that  the  thing  sold  shall  arrive,  and  that  if  it  do  not  arrive- 
the  bargain  shall  be  void. 

So,  in  an  action  for  the  non^livery  of  hemp^  the  declaration^ 
after  stating  that  the  defendant  expected  an  importation  of  hemp 
in  a  oeptam  ship  caUed  the  Fanny  Almira,  alleged  that  he  agreed 
to  sell  to  the  pUialiff,  xm  anival  of  the  sud  ship,  a  certain  quaatw 
ty  of  hemp. 
The  bought  and  sdd  note  produced,  was  in  the  following  form  r 
<  Sold  for  Mr.  H.  Siffkin,  to  Mr.  M.  Boyd,  about  82  tons, 

*  more  or  less»  of  Biga  Bhine  hemp,  on  arrival  per  Fanny  Almira,. 

<  at  USSL  10s.  per  ton,  be'' 

The  ship  arrived,  but  without  a  carga 

It  was  argued  for  the  defendant,  that  on  Brrisoal  meant  not  o» 
the  arrival  of  the  «AJ/i,  but  of  the  hen^ :  and  Lord  EUenboiioiigli 
eaid,  <  I  elearly  thinkxw  orriwdy  means  on  arrival  of  the  hemp. 

*  The  parties  did  not  mean  to  enter  into  a  wager*    By  sold  and 

<  bou^U  in  the  note  must  be  understood,  coutraekd  to  sell  and 

<  buy.    The  hemp  was  expected  by  this  ship-r-bad  it  arrived,  it 

*  was  sold  to  the  plainti£    As  none  arrived,  the  contract  was  at 
f  an  end  *.^ 

49.  Under  a  contract  of  this  kind,  it  has  been  held,  that,  al- 
though the  vendor  may  be  liable  in  damages,  as  for  breach  of  con- 
tract, if  be  wilfully  prevent  the  anrisBol  tf  the  goode^  yet  if,  with- 
out any  fault  of  his,  they  are  prevented  from  arriving,  e.  g.  if  the 
ship  is  wvecked,  but  the  goods  saved,  he  is  not  bound,  without  aa 
andenmity  from  the  vendee^  to  forward  the  goods  so  saved  fronr 
the  wreck. 

This  was  held  in  an  action  of  assumpsit  for  a  breach  of  the  foU 
lowing  contract* 

«  Bought  for  Messrs.  Christopher  Idle,  Brother  and  Cow  of 
f  Messrs.   Stephen  Thornton,  Brothers  and  Co.  900  casks  ftrsft 


«  Boydr.  Sypnm^  2  Camp.  38d.  A  dmOir  judgnent  had  been  giveii  in  Mntei  r. 
Humble,  Lmcuter  Summer  Airiaei,  ISOS,  first  hf  Mr.  Btnm  Wood,  sad  ofttiiitiU 
by  the  Conik  of  King^s  ficach*    Hec  Nok  to  Boyd  v.  Siflcin^  ut  supr^ 
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9Qri  jeUoW  cfLudle  talioV)  at  688.  per  cwt.  aa  arrival.  If  it 
should  Dot  arrive  on  or  before  the  31  st  December  next,  the  bar^ 
gain  to  be  void.  To  be  taken  from  the  King^s  landing  scalet 
with  cufltomary  allowances^  and  the  amount  to  be  paid  in  cash 
in  14  days  from  fioiishipg  the  deltvciy,  on  deducting  2^  per  cent 
discount  Ex  Catberina,  Evera.^ 
The  £rst  count  of  the  declaration  aUcged,  that  the  tallow  did 
arrive  in  a  port  of  0reat  jBritiun  before  the  Slst  December,  bu^ 
that  tbe  defendanta  infused  to  deliver  it  The  second  count  stated 
that  the  tallow  hatdog  been  ahif^ped  on  board  the  Catherina  for 
the  port  of  London^  arrived  at  a  certain  place  in  Scotland  on  the 
4th  of  November,  and  qiight  have  been  conveyed  from  thence  to 
the  said  port  of  I^ondoa,  and  have  arrived  there  before  the  Slst 
December,  but  that  the  defendants  prevented  the  tallow  from  so 
amving,  and  refused  to  .deliver  it  to  the  plaintiflb. 

In  point  of  fact,  the  Catherina^  with  the  tallow  on  board,  was 
wrecked  off  Montro$e  on  the  4th  pf  November,  181 L  The  great, 
er  part  of  the  tidlow  was  saved ;  and  it  might  have  been  forwarded 
to  London  before  the  Slst  of  Deo^nber.  The  defendants  did  not 
order  it  to  be  so  forwarded^  but  afterwards  sold  it  to  a  meirchant 
in  Lttth.  The  plwotiffs,  however,  on  hearing  of  the  accident,  did 
not  43ffer  any  indemnity  to  the  defendants,  if  the  tallow  should 
be  brought  to  London,  to  be  delivered  in  pursuance  of  the  con« 
tract 

Lord  ISlenbocouglL— -*^  I  $ee  no  proof  of  any  breach  of  this 
<ocMitract«     On  arrival  must  mean,  on  arrival  ipi  the  port  of 

*  London ;  and  if  the  tallow  did  not  arrive  there  on  or  before  the 
^  Slst  of  December,  the  bargain  was  to  be  void*  It  never  did  ar- 
'  rive  there.     Without  any  default  of  the  defendants,  the  ship 

<  was  wrecked  off  the  coast  of  Scotland  by  the  fury  of  the  element^ 
^  How  then  is  the  bargain  to  be  enforced  ?  Had  the  defendanta 

<  prevented  the  Catherina  from  arri^ng  in  the  port  of  Londoiji 
^  till  after  the  jSlst  of  December,  to  be  sure  they  would  have  been 

*  liable.    Nothing  of  this  sort  is  imputed  to  them.    It  is  only  said 

*  tbqr  were  bound  to  forward  the  tallow  gathered  from  the  wreck. 

*  Without  an  indemnity  I  am  dearly  of  opinion  th^  were  not ; 
'  and  if  an  indemnity  had  been  offered^  the  remedy  against  them 

*  would  perhaps  have  been  rather  equitable  than  legal  Suppose 
^  the  ahiphad  beencaataway  on  the  coast  of  Ireland,  or  some  more 
^  Astant  shore,  if  this  action  be  well  founded,  the  defendants  would 
f  still  have  been  bound  to  forward  the  tallow  to  the  port  of  London 
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<  at  whatever  hazard  or  expense.  In  construing  such  a  oontrttcC; 
^  I  must  consider  that  it  was  the  intention  of  the  parties  it  should  be 
*'  void,  unless  the  commodity,  in  the  ordinary  course  of  tiade  and 
*  navigation,  arrived  at  the  port  of  destination  by  the  appointed  day. 
-<  Numberless  disputes  would  otherwise  arise  as  to  the  respective 

<  obligations  both  of  vendors  and  purchasers.' 

The  plaintiflb  were  non-suited,  and  in  the  ensuing  term  the 
Court  of  KingV  Bench  refused  a  rule  to  shew  cause  why  the  Don- 
suit  should  not  be  set  aside,  Idk  v.  TTiomion^  3  Catnp.  274. 

50.  It  has  already  been  mentioned,  that,  in  the  law  of  England, 
although,  on  the  completion  of  the  contract  of  sale,  the  property 
passes  to  the  vendee,  yet  the  payment  of  the  price  was  a  condition 
precedent,  and  therefore,  unless  credit  was  expressly  given,  or 
the  goods  were  delivered  unconditioned^  the  contract  was  incom- 
plete, and  the  property  did  not  pass.  SuprOy  No.  12  and  18. 
Effect  was  given  to  this  rule  in  the  following  case. 

The  action  was  Trover  Jbr  100  bags  of  Coffee.  On  the  26th 
of  March  1810,  Norton  and  Fitzgerald  at  Dcmarera,  drew  a 
bill  of  exchange  upon  Voss  in  London,  payable  to  thdr  own 
order,  and  indorsed  it  to  the  plaintiff,,  at  the  same  time  annexing 
to  it  a  bill  of  lading  of  the  coffees  in  question,  with  an  indorsement 
upon  it,  making  them  deliverable  to  Vois^  if  he  should  aaxpi  and 
pay  the  drafiy  %fnaty.io  the  holder  of  the  said  draft. 

The  bill  of  exchange  and  bill  of  lading  being  sent  to  Voss^  he 
accepted  the  former  and  detached  the  latter  from  it  He  then  in- 
dorsed the  bill  of  lading  for  a  valuable  consideration  to  the  de- 
fendant ;  but  he  did  not  pay  the  bill  of  exchange. 

Lord  Etlenborougfa  held,  that  tlie  special  indorsement  on  the 
bill  of  lading  ought  to  have  made  the  defendant  inquire  whether 
the  condition  on  which  the  coffees  were  deliverable  to  Voss  had 
been  fulfilled,  and  that  after  the  dishonourof  the  bill  of  exchange, 
the  property  in  the  coffees  vested  in  the  plaintiff,  who  had  a  veru 
diet  according}y.^>J5arroi9  v.  ColeSj  8.  Campbl.  92. 

01.  It  was  held  in  the  following  case  that,  in  a  sale  of  goods  ex- 
pected from  abroad,  a  stipulation  on  the  part  of  the  vendor,  thai  as 
soon  as  he  knows  ^  name  of  the  vessel  in  wkUi  the  goods  are 
to  be  sUppedf  he  wiB  communicaie  it  to  the  vendee^  is  a  condition 
precedent,  and  that  if  the  vendor  fails,  or  delays  to  make  the 
communication,  after  he  knows  the  name  of  the  ship^  the  vendee  ia 
released  from  the  contract. 
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This  wJEis  an  actkni  for  not  accepting  or  paying  for  a  quantity  of 
flax  sold  by  the  plaintiff  to  the  defendant,  by  a  contract  ccmtain- 
ing,  ifUer  aiia^  a  stipulation  on  the  part  of  the  plaintiff  in  the 
terms  above  mentioned.  It  appeared  that  the  flax  waa  to  be  sent 
from  St  Petersbuigh  to  Hull  or  London,  and  that  the  {duntiff^ 
who  resided  in  London,  received  advice  on  the  lHh  ^  SepUwAer^ 
of  the  ship  by  which  it  was  to  be  sent,  but  did  not  communicate 
this  to  the  defendant,  who  redded  at  Hull,  till  the  20tii  of  the 
same  HMmth. 

Gibbs,  C.  J.  sad,  <  I  am  of  o|mnon  that  tltis  is  a  condition 

<  precedent.    If  it  be  not,  every  thing  eke  to  be  done  by  the  sell- 

<  er  might  be  plucked  from  the  contract.    I  likewise  think  that  the 

<  condition  has  not  been  complied  with ;  the  phuntiff  had  notice  of 

<  the  name  of  the  ship  on  the  ISth^  and  dkl  not  communicate  it 

<  till  the  SOth.  This  was  not  mentioning  the  sbip^s  name  as  soon 
^  as  he  knew  ii    Whether  he  did  so  in  time  is  a  question  of  law, 

« and  I  am  of  opinion  that  he  did  noc^— Plaintiff  nonsuited*  Bu$k 
V.  Spenee,   4  Camp.  SS9« 

58.  LiuUy^  by  the  usage  t>f  trade  in  the  city  of  London,  when 
goods  are  soM  by  a  broker  to  be  paid  by  a  UU  of  exchange,  it  is 
an  understood  condition,  that  the  vendor  has  a  right,  within  a  rea- 
scmable  time,  if  the  name  of  the  vendee  has  not  been  pneviously 
communicated  to  him,  to  reject  the  contract  if  he  is  not  satisfied  of 
the  sufficiency  of  the  vendee.  But  in  a  case  where  this  usage  was 
pleaded.  Lord  Ellenborough  held,  <  that  the  rejection  muift  be  in- 

<  timated  as  soon  as  the  seller  has  had  time  lo  inquire  iftto  the 
*  solvency  of  the  purchaser  ;^  and  the  jury  thought  a  dday  of  five 
days  in  tiie  rejection  to  be  excessive,  and  ratified  the  sale.* 


•  BodgMon  T.  Zkfi^t  S  Camp.  530.  la  «h»  cue,  the  Wffmmax  had  keen,  that 
fdnt  goods  wen  t»  be  pnd  by  biU  at  two  montha^  and  the  YflDdee  proved  that  he  had 
tendered  hii  imn  acceptaaces  in  payment  of  the  goodi.  Upon  this,  the  counsel  of  the 
Tcndor  ofiered  evidence  to  pioye,  that  by  Ml?  is  meant  an  approved  lAU^  and  that  the 
seOer  is  not  bound  to  deliver  the  goods,  unless  he  approves  of 'die  bill  oflbred.  But  Lord 
SQenbofongh  said,  *  I  cannot  receive  tfiis  evidence;  the  eontnuat  mutt  ipeak  fer  ksdiL 
<  £viea  If  the  phnae  *  approved  bill*  were  Introduced,  I  think  It  could  only  mean  a 

*  bin  to  whidi  no  reasonable  objection  could  be  made,  and  which  ought  to  be  approved. 

*  To  allow  the  seller,  in  an  arbitrary  manner,  to  repudiate  the  bill,  would  be  to  enable 
■  him,  according  to  his  interest  or  caprice,  to  annul  a  contract  by  which  die  purchaser 
'  is  absolutely  bound.' 

It  may  be  mentioned,  that  although  the  power  of  a  Ifolter  is  thus  limited,  ^fictor 
scons  in  all  cases  to  be  authorised  to  make  an  abeolute  sale  of  the  goods  of  his  piindpal 
upon  crediL  WWit^  406,  3  B.  and  P.  489.  But  a  ttoek-hroker  can  in  no  case  sell 
stock  on  credit  without  a  special  authority.    1  Campb.  fSQ, 


4«  XiaUBIXANBDUi^ 

C8*  An  inuunples  of  afdes  undhr  a  sospenBivt  iOmdirfkNi^  m  the 
htw  €f  SeotiasAf  ike  tcAkmmg  G»eB  msf  be  nCemd  to« 

Macartiiey  4otd  aone  ct^le  to  IfacnMijr^  takkigJiui  biU  for  the 
pnee  at  Aree  moathe.  Tlie  cattle  were  put  under  the  dbai^  of 
two  fierratiCi^  one  beloiigpttg  to  eaeh  of  tbe  paftke^  ivho  jbaunodi- 
ately  tel  out  wah  cbem-for  Macteady's  Sum,  IfaotiitBey  JiaTUi^ 
tieoomesuBpicbwof  Maeready^SvaolTew^,  stopfwd  the  cattle  tlie 
aameday  oa  the  road,  before  tiiej  had  reaohed  tbe  place  of  thdr 
destination,  but  afterwards  allowed  them  to  proceed  iqMMt  xeodv- 
ing  affitB^Te^  bearing  that  if  tbe  Ull  was  not  paid  wlieQ  due^  he 
night  take  baek  tbe  caMle  on  payng  ^10  for  grass^  Maaveady 
foiled  before  the  bill  became  due^  andy  in  eompetidQii  with  his 
ereditovB^  Macartney  waa  found  enlkled  dtber  to  take  heck  the 
cattle^  w  4d  raeeire  full  payneat  of  the  bUL  M^Catrin/qf  v.  Cr0* 
dttbrt^jratran^,  26th  Nov.  1790. 

So  Ano«t  qf  Leitb  agaeed  to  pufchaae  from  Todd  <c  Co.  <if 
Hutt  a  <iaanti^  of  chifar  aeed^  to  be  paid  in  London  by  accept* 
ance  of  diar  draft  upon  him  at  three  months*  Tbe  vendon^  'm 
tmnsmilting  the  bill  of  lading,  wrote  <  We  liquidated  the  annexed 
^  aecomt  by  our  draft  on  you  ft  dine  manths  fmm  this  day*  pay- 

<  able  in  London^  whiek  flease  rehirn  in  courseJ*  The  vendee 
iDBoeived  fjiia  letter  on  Mth  Aprils  but  did  noiKetiim  the  aoorpt- 
ance  tiU  the  SStb*  The  vcndooBy  whp  should  have  nonxed  the 
answer  on  the  Sfith,  if  it  had  been  sent  in  aourse,  lelsAded  the 
goods  foam  die  r^imeU  which  had  not  yet  aailcd*  The  Count  held 
1st,  That  ^  it  was  a  condiUon  of  the  bai]gttn  that  Araott  should 
^  fetara  the  draft  accepted  in  ooune  of  poat  ;^  SdUy,  <  Tbatcourae 

<  of  post  meant  the  next  post  lifter  leonpt  of  the  letter.^  Brodiev. 
Tod  ^  Co.  20th  May,  1814. 

64.  In  addition  to  the  preceding  examples  of  suspcnnve  condi- 
tion  in  sale,  reference  may  be  made  to  one,  which  frequently  oo* 
.Gxirs  in  France  in  the  sale  of  Fine,  oil,  and  nmiiar  commodities, 
(wUoh  it  is  customary  tor  tbe  buyer  to  kuie  before  he  finally  agrees 
to  purchase  them.  In  such  sales,  the  rule  is,  that  the  contiact 
is  imperfect  until  the  buyer  has  tasted  and  iqppnyr ed  of  the  eom* 
modity.    So  the  law  is  stated  by  Pothier  in  the  following  terms : 

^  U  y  a  de  oertaines  choses  qui  se  vendent  i  la  charge  de  les 

<  gouter,  comme  du  viu,  de  lliuile,  &c.  Ccs  ventes  sopt  encore 
*  moins  parfaites  du  cot^  de  Taeheteur  jusqu^a  oe  que  les  choses 

<  vendues  aient  ^t^  gout^es,  que  ne  le  sont  ies  ventes  des  choses 

<  faites  a  la  mesure  jusqu^4  ce  qu^elles  aient  ete  mesur^s  ;    car 
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•  dons  cdlMi,  Mm  I'bMUMt  du  oofotnit,  il  m  d^pead  phi9  de  Pache*. 

<  teur  que  la  venten^ait  pas  lieu.  Des  avant  que  les  wiaiy>hiittii;^fff 
'aieiit^pestoGUiaeiuv^ileftaiianobligfi  que  levendnir  i 

<  ex^oiiter  le  aaarcM ;  at  k  pcudb  et  la  mesiwe  n^iiitenriannaDt  que 

<  pour  d^ienttiiier  et  fixer  ee  qui  i  ^  Tenda,  an  tieu  qiie  dans  iea 
«  Tcnles  faites  i  la  ehai^  dii  gofit,  TackeCeur  peat  ne  pas  ex&stt« 
« ter  le  maidi^,  sll  ae  trouve  pas  la  laairhsadiae  k  saa  goAt^.'' 

86.  Frani  the  esses  aad  authorities  ivliiah  haw  now  ben  dted^ 
it  aiqiears,  that  wlieii  a  sale  is  made  under  a  suspensive  bonditioii^ 
Ibe  contract  is  not  complete  until  ^be  aoeomplidunentof  the  aoiidi« 
tion.  It  is  not  to  be  supposed  from  this,  howeiver,  that  ;die  agree* 
Bient  of  parties  jpoduoes  no  eftct  whatsir^r  in  ithe  iatermcdaate 
period,  or  that  no  right  whatever  arises  to  either  party  fioom  the 
imperfiKt  conlvaet  On  the  conCravy,  while  the  candition  is  yet 
pendent,  naAer  party  is  at  liberty  to  wfiit,  any  mate  than  in  the 
ease  of  an  unconditional  faat^gajn,  apd  if  the  condition  bappeas  to 
be  accomplished,  the  aocompfiihment  of  it  has  a  »ti)B^ec6ve  «& 
ftet  to  the  date  of  the  contract,  so  that  if  cither  party  have  diedin 
the  interim,  his  if^yts  under  the  contract  wiU  p^w  to  his  heis» 

66.  In  the  Soman  law,  this  principle  is  leocigmsed  in  the  &L 
lowing  text :  Si,  pendente  cenditione,  emptor  vol  venditor  deees^ 
sent;  constat,  si  extiterit  cenAtio,  heredes  quoque  cbligatos  ease, 
quari  jam  contmcta  empti^me  in  preteritum.  i  8  £  dr  jpsrie.  af 
caai.  T€%  tvimL 

67.  So,  in  the  kw^f  England,  <  if  A.  sell  a  horse  to  B.,  upon 

<  condition  that  he  pay  L.SO  at  (Siristmas,  and  afterwards  sett 

<  it  to  D.  the  sale  to  D.  is  void,  though  B.  afterwards  do  not 

<  pay.'  Com.  Dig.  Tii.  Agreemenij  B.  8. 

And  <  if  aman  sell  goods  for  so  much  as  A.  shall  name,  though 

<  it  is  no  contract  till  A.  names  the  price,  yet,  if  the  vendor  sell 

<  thegoods  to  another  before  A.  names  the  price,  if  A.  afterwards 
^  name  it,  an  action  upon  the  case  hes.*  Com.Dig.TU.Jgreewieni^ 

A.  4., 

68.  So,  in  omr  law,  in  the  following  cases,  a  conditional  sale 
having  bten  made,  and  the  vendor  having  afterwards^  fcnden^ 


»  MA,.(ripfr.  ie  VenUf  No.  31(0.  The  Uw  it  the  Mine  under  Uie  new  cede,  *  A 
*  r%ud  du  vin,  de  lliiiile,  et  des  aulxei  choees  que  Ton  est  dens  Tusage  degouter  aYanC 
<  a*c&  ialie  radiat,  ^%*^a  poM  ie  vetOey  tantque  racheceoi  m  lei  a  paBgealteet 
«iaiiea»*   ett.  Jft^.  N^  IWfi 
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eondiiume^  sold  i^puii  to  a  tluid  party,  he  was*  fiaand  liable  in  da« 
mages. 

^  An  heritor  havii:^,  fay  a  missive  letter,  oCTered  his  victual  to 
sale  to  two  merchants  at  a  certain  price,  they  findii^  sufficient 
security  for  his  payment,  and  given  them  a  fortai^t  to  return 
an  answer:  one  of  them  with  a  letter  from  the  odier  having 
gone  to  him  within  the  time  limited  to  accept  of  the  offer,  and 
brining  with  him  a  letter  of  credit  from  another  sufficient  man, 
<ir  which  we  thought  the  same,  attesting  their  sufficiency,  and 
the  heritor  having,  some  hours  before,  sold  the  victual  to  apo^ 
ther,  and  therefisre  refused  to  perform  his  oflfer  to  them,  he  was 
found  liable  for  their  damages  by  the  rise  of  the  price  of  the 
victual,  though  he  pretended  to  know  nothing  of  the  attestor.^ 
UarAaUandM'KM  y.Biadewood,  iJtA  Nm.  1747.  (Eidi.  Sale. J 
In  another  case,  the  defenders  Pollock  and  Caldwall  sokl  105 
hhdsb  of  tobacco  to  the  pursuer^  Graham  and  Co.  on  the  9d  cxf 
December,  1755»  at  8^.  per  pound,  and  agreed  to  furnish  them 
mih  the  shipping  book,  which  oontiuned  an  account  of  the  quan- 
tities and  quality  of  each  hogshead,  whereby  the  pursuers  were 
to  judge  of  the  quality,  and  decide  whether  they  would  take  the 
commodity.    The  defenders  omitted  altogether  to  show  the  book 
to  the  pursuers,  and,  on  the  SOth  of  the  same  month,  they  re^^Jd 
the  tobacco  to  a  third  party.    An  action  was  nused  for  damages, 
and,  it  having  been  proved  that  the  pursuers  might  have  made 
a  profit  of  L.68,  8s.  7 jd.  if  they  had  received  the  tobacco,  decree 
was  given  against  the  defenders  for  that  sum.  Graham  and  Co.  v. 
PdUtck  and  CaldwaUy  llikJmaanf^  1798* 
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09.  Br  the  Roman  law,  when  the  thing  sold  was  a  oon^modity 
which  is  usually  sold  by  weight,  number,  ot  measiue,  and  when 
the  sale  was  made  with  reference  to  the  weight,  number,  or  mea« 
surement,  and  not  of  the  commodity  in  the  mass,  or  per  avereionemy 
the  contract  was  not  perfected  until  the  operation  of  weighing^ 
counting,  or  measuring  was  performed. 

<  In  his,  qua?  pondere>  numero,  mensurave  constant  (veluti 
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<  frumeDto,  /vtno^  cfleo^  argtato^y  ta^doj^a,  .ftervaatjur,  .qiue  in  cae« 
«  tens,  ttt  suBvd  atqn&de  petio  ooavenerit^  tideitmr  piNrfecUi  ven- 

<  ditio :  modo  ut,  etiim  si.de  prdib  cooyeoerijt,  2u>n  Unaeii  alitec 
<videat«r  perfiscta  venditb,^  ijuam  iu/idm^iiili,  adipensa,  ^qu. 

<  mentave  unU    Nam  u '0»m:ii&Qiim  i^l.  qkwi)  '^el  frumentuHi^ 

<  Tel  aqjfentum,  quianUimcunq^e  ewet,  tmo  fretio  vmierifj  idem 

<  joris  601^  quod  ia  castetis  nAius.    Qaoti  si  vimim \ita  y^nlorit, 

<  ut  in  angulas  amphoraa ;  item  6tennii  Ut  in  8iD|p|]ps  m^tnetos  s 
« Item  fimaoentuniy  ut  in  tfogulos  modloe.; JWi9..iMrgeatUi39«  ut  in 

<  eiopolas.  iilwas  x:ertaiun  Ipretiam  dictretfar  s  quieiiUir,  quand0 
« ndeatur  edapdo  perfici?.  . Qdbd isimilitel: Ifn^im^, .quaeriiut  «t d^ 

<  hifi,  cpMB  numero  tonstapt^  «i  j^  mti^Mraa9iip9f?ui«/>rir%9\/b«^ 
<«toftthMif  .  Sabiaus : et •  GMbus  tunc  perfiti*  Olfptiotiem  (twti« 
«  mant,  cum^adnunieEitat  admi^na;  adpeQlaY)&.«Uit.:  qtlia-i^i^iiditio 
^  qoad  sob  hao  conditione  ndetur.fiexiy  u(  lA  aii}£uloa.iuet|!^U»^ 

<  aatin  angulos  modi^  quite,\quaa¥e  admaasiiB  eri8;;atft  in  ma^ 

<  gulas  iibrasy  quaa  adpenderoj;  aut  ia  piogidafioqpjoEa,  q^iseMgiu^ 

<  meiavcfis. . .  Ei^  £t '  fli.  ^ea> ,  yeni^nt : .  ti  quidem  uaiverteUt^r 
'  uao  preiiOf  perfiscta  videtury  poetquam  d^'pDetio  ooavjeo^t :  si 

<  fero  in.angula  ooqxxia  oeftd  pretio,  ead^joa  eriftt^  qu»  pmxioie 
*  tiactaTim]is.M;.  S5/§  5.and£.:£  decelitr.  enpt^^^  JSiwia^XHt 

60i  In  Englabd^  in likeiaianner^ .TsariDin  caaesof  tbia 'diNt bare 
occiizredy  :ia:wfaich  it  ,haa  been  laid  dowaaaa.gtoeifalirufe^  that 
when  amgop^ratim  ofwrn^f  measuremini^bf^'tike.lHid  reinamB 
io  he  jperfemked^  in  Mrdtr  ib  Motriam  iht  pncdii  th0  quanti^or 
ihg  parHcfJar  cammedUig  io^  he  ddioendi  'wndMfMi  ik  H  a.de^ 
UoerabU  sidk,  ike  oonb^aetiaincompUte  uhttl^iwiiaperiMon  up0fi^ 
firmed.  (Joiindeiable'difBeukyi  bowever^'bashbcAe^perienood/ia 
the  applio^icni  of  thb  rule^^aiid  firom  tbe.confliot  of  authomtes^ 
and&t  difficulty  of  reoondliiig Isome  of  lbe.caae8»  thia  partof  the 
law  Beema  to*b^  inaooia  meaauoe  in  a  atata  oFttncaertainty.  • 

61.  In  the  first  of  these  cases,  these  was  an  action  of  trover  to 
recover  the  value  of  83  cwL  1  qr.  21  Ib^  of  atardi,  in  which  there 
was  a  v€idict  for  the  defendant  at  the  trial,  ahd.  a  modon  being; 
made  for  a  new  trial,  the  Court  ordered*  a  case  to  be  made  bf 
the  facts  which  had  been  proved  which  were  as  follows. 

The  plaintiSs  were  aasigaeea.  of  J.  Wallace  and  W.  Hawea. 
The  defendaiiit  was  a  merchant  in  London. .  In  Janoaiy^  IMF, 
the  bankrupts  employed  Wright  their  faDoker  to  buy  from 
the  defendant  a  quantity  of  Jtardi,  about  four  toosi  which  iras 


46      BJdJs&  BY  wucorr,  nubibsBp  oh  h&abube^ 

then  lying  in  tHe  Bi^  FbricnT  WakdiouBep    The  lirokar  bougbt 
fbr  tbe  banknil^  oB  ihe  iifManf^  ttfurch  ihM  l^lbcve,iMm 
M  kfi^  tvllAtever  il  im%  at  £6  ]per  cwt  and  tbe  wie^|lit  waa  to  be 
jAerWai^ds  asoataimd.    A  deKmrjr  note  uras  giTeii  by  the  d«fo^ 
dam  to  the  bankn^pus  addimcd  t0  the  BnH  Portan^  asd  dimsu 
itig  them  ^  Id  ip^^  Md  d^lter  to  Ma^ 
<  my  alaidi.*     The  cider  Iras  lodged  by  the  UHifanipta  at  tbe 
Mttehdafle^  and  pan  4f  the  ataidi  was  trrighol  and  mmrcd^ 
^rfien  WaUaoe  and  Hawea  itfied,4ieKi  being  then  kftis  the  wasei' 
hotne,  no#  jfei  a^t^JM,  SS  cwt.  I  qr.  21  Ik    Fraaa  the  time  of 
the  «de  the  ttaitfk  had  bdn  aithe  BuU  PGrten?  wcheuK^  iik  the 
name  and  at  the  expcnm  of  Ae  bnafaiiplB.    The  qnettmi  fia% 
^riiedicr  the  defendant  waa  entitled  t6  tahe  jamwrtian  of  tbe 
quanti^  of  itaidi  iriAdi  wnwinid  nhwe^^ied  nt  the  date  of  tbe 
hanbciqitcy.    Tbetfe  uras^  an  oigimiiBnt  on  Oa  pot  of  the  pfaanii 
tiA  npM  the  dfeet  of  the  pmrABi  ddhcry^  aonadering  die  oen^ 
tMol  aa  aft  entile  traaanetioau    After  spenkilig  to  thia  pofatt.  Lord 
EUenboifdie^H  ^^^  ASreieA  the jodgment,  aaid^  i  in.thia  eaae^  il 
will  be  jfemanteffftd,  nnoAar  aet  waa  iteioemafyy  tp  pceeede  hoth 
pnymenl  tf  ^teiee  and  delkay  of  the  goods  barjpaned  ibr»  iria« 
mighU^;  this  pi^iMHaiy  net  of  veig&ing  it  OBrtmnly  never 
was  in  the  contemplation  of  the  aellen  to  wn?^  in  resptel  of  any 
part  of  the  omnmodirf  eantaptted  fiur ;  the  orddr  stated  in  the 
eme  <Pom  the  defendant  to  the  BuU  Pdrten»  his  agents,  is  Id  mr^ 
and  delbfir  M  ki^  narch.    TiU  it  was  wcighad^  they,  na  bis 
agpmtSy  we>e  nol  anthoriaed  to  deliver  it;   stiD  km  were  the 
huyers  thdmnelvei,  or  ihe  prmem  phaadift,.  their  aiihignees»  ai»» 
tborised  to  ^ISe  i£  by  their  own  nM  fiom  the  BuU  Portend 
/itardionsf ;  and  if  thqr  cooid  not  so  take  it,  iMith^  c*i  they 
miBn(i£n  this  ilotion  of  trover  foubded  oh  such  n  iupposed  right  to 
tahe^  mr^  in  other  woids^  finroded  cm  snoh  n  sopposed  n^it  of 
property^  indm-aubjem  matter  of  thisaalion.    J^ongf  M§^  r^ 
ffUJniDiedofieonlAs^lMN^^^jallfrdtbllMC^lam  and  the 
InUfiir^  i^bn ike €imimodihf purekksdd it'  lobe ddiver^  n  oom- 
picte  pimtnt  light  of  pro{]ierty  bai  not  atCaebed  in  the  buyer* 
{Ua  lardahip  then  notioed  some  crises  which   bad  been    cited, 
and  proceeded)  *  without,  therefore,  touching  die  qiiestion  whieh 

*  hasl&een  the  main  solijecl  of  argnment  in  this  case,  and  upon 

*  Widch  n^  opinioh  at  iVsri  Prikse  prlncipaUy  tomed,  ted  without, 
^  in  any  degitey  qbesiioniiig  die  authoHty  6f  tbe  above  menftioned 
<  two  cases  from  die  Cdmnkon  Pleds,  this  verdict  may  be  sostained 

1 


IK  LAV  or  fOKhmD,  ^ 

( iOfp  iafr€ud$  0^.MifO€rtf<jf  ^gmAi  in  a»  maiha$  U  Mw 
*  neciSUaiiy  ta  meOiiin  ih4  pfiee  Mflm  paidjfr  Oeffh  hdd  iM 

&t.  The  dodanna  hid  damt  k  tUt  o«0e  i%  tluit  wl^re  itaj 
ihiog  reidttiM  ta  be  dhoe  ob  tlie  put  of  the  Ttadte^  4t#  jk^ 
^M»  Urn  anS  ife  V€fkfer»  faefintf  the  eoDunodity  {iwdubcd  i«  to 
beddir^red*  tbesde  h  mat  tbmfktta  Hhtil  thb  opevMiBD  ie  pti^ 
fanied«  Bot  thlbrfoHD^iogcne  il  wet  hdd,  ihatwhcfeaotbilig 
Roniiied  fa  be  ciobe  ly  Ike imdoTftm  bsUreen him  tei  the vii>- 
dee,  the  ede  wai  cckniflrte,fttthr>i^h  th*  covHiddityfltiU  isoatiined 
ni^gkd  irith  a  Uqetar  nunai  ithidi  irn  hi  the  jfanwhien  €£  > 
third  party.  .1  '  .       .   '^ 

Iflf  fifli  e$Bk^  HhMm  add  BaricnA  harag  40  tons  df  dl  hi  a 
astern^  m1|1  10  tout  Id  J.  &  H.  Frcfits,  Ad  mohrdi  tb^  poMi 
The  FftMts^  i^cAt  Iqnrfjtfig  tb  h«r^  the  10  lo^^  fiodi 

tbe maaBffemid  theti  to  TdwoM^  aUd gavehiai  anteder  dTdeL 
lirery  «d  battm  and  Babcran:^  vAio  ^rott  a  ngaed  iMBfftmda  of 
it  oD  the  bhck.  But  before  the  10  Mm  wi^  mUvHiij  iefu^bsA 
from  tbe  ikiaiBt  ithith  i^dntimiedut  theewM^ef  Doifonaad  Baiib 
croft,  Townsend  failed,  i/ilhout  havitfg,  paid.tbd  pince.tb  tbe 
Frosta.  An  action  of  tMwer  ¥^  bvpnght  by  die  iM^gtriH  to  re. 
a>vet  tbb  value*  ef  the  oili  vhioh;  thf  Fimto  tliabtfid  Ihey  wcrd  eo- 
Utkd  te  ttm  hi  liaonfUi  .A jrevdiet  h&vmA.haea  foubd  foi^  Ibe 
pUi&tifi^8ul4eQtte1hh,opiiab9of  jtkftaoAlr^  iqmi  the.  ahoiectae, 
Lard  EUeiib^itagb^ttd^  VthU  Caae  i^isMti  a^dUR^resDe  finiiti  Ibe 

<  ofdiaatjr  mtea  wUch  hwe  ocjctntd  where  the.  iak.  hte  been  of 
<chjftteb  m  th^  nbtureseteml^  titd'vheyethrfraAifereCthei^ro- 

<  perty  fieoia  the  Vendor  by  jOatoaa  of  an  brdei'  for  ,delb«ry  address- 
/  ed  to  the  Krbmiirgeri  or  biber  peneiliQ  whose  kfepii^  Ihej  were, 
}  and  aocepted.hy  hiitH  baa  beeik  htitd  td  be  equivaleiii  tean  artual 

<  delivery,  th^  gotids  being  at  tbe  time  atpaUe  of  bcbtg  delivered. 

<  Here,  however,  there  is  this  disti^guishibg  dncutosUnce*  tbat.  tbe 

<  10  tons  of  <al,  titt  oMfsuied  offfipoai  the  lest,  were  net  eiipable  of 

*  a  separate  delrrep]^  abd  tbe  qyestioD  Is^  whethilr  that  be  a  dis- 

<  tiactioA  in  sabsUiHc^  or  in  semUinee  only,    Th^.wbde  40  lOns 

*  were  at  one  time  the  property  of  Duttoo  &  Bancroft,  who  had 

*  the  key  of  tbe  cistern  which  contfuned  them,  and  they  sold  10 

<  tons  to  the  Frosts,  who  sold  the  same  to  Townsend  the  hanh- 
[  rupt,  and  gave  him  at  the  same  time  an  order  upon  Dutton  & 
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fiancioft  for  the  delivery  to  him  of  the  10  tona  To  that  ovAet 
Dutton  &  Bancroft  aUorth  as  I  may  say,  fer  they  accept  the  or- 
der  by  writing  upon  it,  ^  Aocoptecl  14th  February,  1809>^  and 
signing  their  names  to  k.  From  that  raoinent  they  became 
the  buiees  of  Townsend  the  vendee;  the  goods'  bad  arrived  at 
their  jobrn^^a  end,  and  weUe  not  in  tranntu  r  ail  the  right  then 
of  the  adlcM  -was  gbne4by  the  Itassfesv  and  tfaey  cenid  no  longer 
conbroLtha^  ^elii'evy 't»>  wUch  they  .had  virtually  acceded  by 
means  nf  tbeif  oaier  on  J>utton  &  Bancioft  accepted  by  the  latter. 
The  quesdion:4)fistopping.itfitnin8itu  does  not  arise*,  taking  the 
FroaU  to  be  (the  original  scUera  aa  between  ^Aem  and  the  bank* 
roptc  the  oil  had  aamr  been  in  the  bands  of  the  Frosts :  they 

:^«ig-*.  Hgi. » i.  i.  ft.  i»H.«f  *..»»».  i»i«, 

which  before  had  been  assigned  to  them*^ 
.<firioae,  J.  *  There  can  be  no  doubt  but  at  the  time  of  Town- 
send^  banbvuptqr^  the- 10  tons  of  oil  in  the  cisterd  were  at  the 
riak'of  theibankrtiipt  -All  the  delivery  .ifhich  «ould  take  pbce 
bdkwaen  ^theae 'pairties  had  taken  plaee.  '  DutUm-md  Banmrfl, 
wha-h^d  thelcinitbdy  of  the  whok  in  thdr  dstem^  had  accepted 
dM' Older  of  I  the  setters  for  the  delivery  to  the  bankrupt,  and  it 
oidy  temainedl for  TVsmffnd,  kigetker  wM DuUanimd Bancrofiy 
tk>  draw  oi^  the  1 0  tops  ffom  the  fC8t.V 

Le  Blanc,  J.  ^  Dutton  and  Bancroft  had  sold  the  10  tons  of 
oil  in  qnesddn,  (which  was  part  of  a  krgor  quantity,  the  whole 
of  •  which  waa  under  their  lock  andkey,)  to  the  Frqsts,  who  sold 
Aeeame  to-Towpsend ;  ancC^here  is  no  dahnbti  t|^e  part  of  the 
'defendants  Ddtion  and  Bancroft  tb  detain  the  oil  foor  warehouse 
rent  The  Frosts^  never  had  «ny  other  postossion  of  the  oil 
than  tbroiigh  Dutton  and  Bancroft,  but  they  gave'  to  Town- 
send  an  ondev'on these  latter  to  deliver  it  to  him;  and  after  the 
acceptance  of  that  orderv  Dutton  and  Bancroft  held  it  for  his  uae. 
But  flcmething,  it  is  saidj  atall  remained  tobedone^  via.  the  mea- 
suring off  tiie  10  tons  iknori  the  rest  of  the  biL  '  NMinff^'hoic^ 
nwr,  remaiked  U  be  dome  in  4prder  io  cotnpUte  the  saie.  The 
ofagectioQ  cnaly  applies  where  something  remakis  to  be  done,  4X9 
between  ike  bmfer  amd  eeUer,  prjbr  ike  purpose  €f  aecerknfi^ 
vng  eiiher  the  quantify  or  the  priee;  neiAev  tX  which  remaii^- 


e  Seeilik  eaw  a&d'.tbe  other  asesof  the  same  date  staCed  In' this  cfa^er  diytin- 
gnidiidftMnthecatteorWafplir^lDtfatiatit.    /f^o.  No  «5S|  eSi. 
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ed  to  be  dooe  in  ibis  case,  for  it  was  admitted  by  the  persona 
who  Hfene  to  makis  the  delivery  to  TowQaend^  that  the  quantity 
jDeptiooed  ip  the  order  was  in  the  cbtera  in  their  euatody :  ior 
tliey  bad  befom  sold  that  qiiantity  to  the  Frosts,  ot  whom  Town* 
send  purchased  itp  and  had  neoeived  the  price ;  therefore,  though 
fiomethiog  remained  io  be  done  a*  between  the  vendee  emi  the 
pereont  toy&o  retained  the  custody  tf  the  My  before  the  vendee 
coujd  Jbe  put  into  separate  pussesaon  of  the  part  sold,  yet^  ae 
betfpeen  him  omA  his  eendors,  nothing  remained  to  perfect  the 
sale.^  Mr.  Justice  Bay  ley  having /soncurrtd^  judgment  was  given 
in  &vDur  of  the  plaintiiSs  ^. 

6S^  DoubU  have  been  expressed  in  the  Court  of  Common  Pieos 
as  %» the  propriety  of  this  decision  of  the  Court  of  King^s  Bench  *|-: 
I0  two  subsequent  cases,  however,  the  Court  of  King's  Bench; 
wlvle  ihey  confirmed  the  general  doctrine  laid  down  in  Hanson 
V.  Megfer,  at  the  same  time  maintained  the  distinctbn  between 
that  €sne  and  fVhitfibouse  v.  Frost.  One  of  these  cases  in  whifJi 
the  ilistiiiction  is  illustrated  and  enforced,  may  be  atated-p» 

The  plaintiff  Busk  sold  to  firomer  10  out  4^  18  tons  of  &«, 
then  lying  #n  mats  at  the  defiendanf  s  wharf,  at  so  much  per  ton^ 
to  be  paid  by  bill  at  three  months,  and  gsofe  the  vendee  an  order 
on  the  defendant  lo  deliver  10  tons  to  bin  or  his  order.  This 
order  the  defeiyiaflt  entered  in  bis  books,  but  the  quanaty  to  be 
delivered  waa  to  be  ascertained  by  the  wharfingers  weighing  it, 
(the  mats  beiQg  oi  unequal  quantities,  so  that  a  fraction  of  a  mat 
mig^t  be  req^ired^  wad  an  ^owance  for  Ure  and  draft  was  to 

*  WkUAmue  ▼.  Pi?0»f «,  1;!.  £af t,  6|  4.  Tjiie  propriety  (of  .thu  dcddon  }^  befio  m^ 
doubled,  although  no  ciie  exactly  similar  has  ag^in  occurred.  But  in  Auttin  v.  Craven^ 
ik  Tmmt.  S46«  where  this  cate  was  dted»  it  is  said  that  the  Court  of  Common  JPleaa 
^  WMnHbUdl  OBOildeiable  daabts  upon  that  decisioii ;  and  Heath,  J.  asked,  if  ten  tons 
•'  had  bdted  out  of  the  ciiiUni,  M»  wh^m  f  haae  ten  tons  should  be  deoaed  to  behng  ?* 
^  Chief-Justice  Mansfield  said,  «  1  lay  nothing  on  the  case  Qf  jj^t  oil — there  it  it 
*tield  that  trover  will  lie  for  a  sp^fic  quantity  of  a  liquid  mij^ed  with  a  certain  oihef 

*  quantity  of  the  sane  liquid,  without  its  ever  having  been  separated.    How  it  is  to  be 

*  (rtirtingrfrfindi  fimn  the  mass  I  know  notf  but  chat  case  stands  quite  on  its  own  hot* 
Moi»*.it  is  unlike  other  cases.*  Again.  In  Whiie  ▼.  WWa^  1  iMatsd.  2»  whidi  was 
aa  action^  Irorer  for  a  quantity  of  oil,  which  had  been  bought  and  allowed  to  lemaia 
loiogled  with  a  laiger  quantity  in  the  vendor's  poesesfdoD,  and  so  remained  when  the 
vendee  lUled,  die  same  learned  judge  held  the  te^ratitm  to  be  essential  to  die  suppoK 
«f  the  actaoB.  In  that  case,  it  is  true,  the  whde  mass  of  the  oil  was  in  the  possession 
{T  ike  veaiot\  and  thetefoie  the  reason  assigned  by  the  Court  of  King*s  Bench,  in 
Whiiditnue  ri  FrotUf  for  distinguishing  that  case  from  Uanwn  v.  Mej/v.^  did  ool 
apply. 

^  See  preceduig  Note. 
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be  made  by  tbe  weight)  Btomer  failed  before  the  goods  werd 
weighed,  and  in  an  actioa  of  trover  at  the  instance  of  the  vendor^ 
it  was  held  ;that  the  rale  was  not  oomjdetie^  and  a  verdict  was 
found  for  the  plaintiffs.  Upon  an  application  for  a  new  trial; 
Lord  Eilenborough  said,  <  The  question  in  this  case  is,  wbethet 
the  property  has  been  so  ascertained  as  to  be  considered  in  law 
as  effectuaiiy  delivered,  the  order  to  deHver  having  been  given 
to  the  wharfingers,  and  entered  in  their  books.  That  woidd 
not  of  itself  be  sufficient,  unless  the  flax  were  in  a  deliv«able 
state;  and  if  farther  acts  were  necessary  to  be  done  by  the  seller 
to  make  it  so.  Here  it  appears  that  farther  acts  win  neoessar  j  ( 
for  the  flax  was  to  be  weighed,  and  tbe  portion  of  tlie  entire 
bulk  to  be  delivered  was  to  be  ascertained,  and  if  the  weight  df 
any  number  of  unbrokoi  mats  was  insufildent  to  satisfy  tbe 
quantity  agreed  upon,  it  would  have  been  necessary  to  break 
open  some  mats  in  order  to  make  up  that  quantity.  Therrfore 
it  was  impossible  for  the  purchaser  to  say  that  any  precise 
number  of  mats  excludvely  belonged  to  him.  If  the  weight  did 
not  divide  itself  in  an  integral  manner,  it  would  be  necessary  to 
break  up  and  take  some  fraction  of  another  mat.  Every  eora<. 
ponent  part,  therefiTre,  was  uncertain:  it  was  uqcertain  how 
many  gross  mats  there  would  be,  or  what  fraction  of  a  broken 
mat,  for,  as  it  has  been  suggested,  any  certain  number  of  mats 
might  fall  short  of  the  entire  precise  quantity  of  10 'tons.  That 
is  only  one  circumstance  to  shew  that  there  was  some  uncertain^ 
ty  at  the  time  of  the  contract,  which  was  to  be  reduced  U>  certain^ 
ty  by  something  to  be  done  afterwards,  that  is  by  weighing,  in 
order  to  ascertain  the  entire  quantity.  If,  then,  some  farther 
acts  were  to  be  done  in  order  to  regulate  the  identity,  and  (if  I 
may  use  such  a  phrase,)  the  individuality  of  the  thing  to  be  de- 
Uvered,  I  cannot  say  that  it  was  in  a  state  fit  for  imii)ediate  deli- 
very, and  that  the  order  to  deliver,  entered  in  tbe  wharfinger^s 
book,  operated  as  a  complete  delivery.* 

Le  Blanc,  J.  '  The  question  is  between  the  vendor  and  ven* 
dee.  The  difiiculty  arises  from  not  keeping  that  correctly  in 
view.  The  question  is,  whether  every  thing  has  been  done  as 
between  them  to  complete  the  delivery ;  if  not  the  vendor  had 
a  right  to  countermand  the  delivery.  Tbe  contract  was  for  a 
specific  quantity :  the  price  was  ascertained ;  the  order  for  deli- 
very had  been  sent  to  the  wharfingers,  and  they  had  accepted 
and  entered  it  in  their  books,  and  14  days  were  allowed  for  the 
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'  ddrrerj)  from  wUch  time  the  gbods  were  to  lie  at  the  wharf  ot 
^  the  charge  of  the  vendee.    But  another  thiog  was  necessary  to 
make  this  symbc^cal  detivery  equivalent  to  an  actual  deUvery. 
It  was  to  be  ascertained  what  particular  goods  the  vendee  was  to 
have.    Now,  thai  is  the  pcnnt  where  this  ease  is  defective.    The 
vendor  had  a  much  larger  quantity  not  lying  together  in  one 
masBy  but  in  several  packages,  which  it  was  necessary  to  divide 
beftwe  it  eould  be  ascertained  what  part  was  his,  and  what  was 
to  belong  to  the  purchaser.     Ten  tons  out  of  the  eighteen  were  to 
hedeiiveced;  and  in  order  to  do  that,  it  was  necessary  to  ascertain 
how  many  mats  or  packages  constituted  the  precise  quantity  of 
ten  tons,  or  what  aliquot  part  of  a  mat  or  package ;  which  was  to 
be  done  by  the  weighing  of  the  wharfinger,  who  was  the  agent 
for  this  purpose  of  both  parties.     It  was  the  same  thing,  there- 
fore, as  if  the  w^hing  had  to  be  performed  by  the  vendor  and 
vender  or  in  thdr  preaence.    Now,  that  has  not  been  done ; 
and  therefore  the  particular  portion  of  the  goods  that  was  to 
belong  to  the  vendee  has  not  been  ascertiuned,  as  between  them. 
This  oiicumstaBoe  distinguishes  the  case  from  Whitefumee  v. 
JVtMis,  wfaidi  has  been  moat  pressed  in  argument.    And  in  all 
the  other  cases  where  scxnething  remained  to  be  done  to  ascer- 
Xaifi  either  the  price  or  quantity  or  thing  to  be  delivered,  a 
qrmbolical  delivery  has  been  holden  not  to  supply  the  place  of 
an  actwd  delivery.    Here  something  was  to  be  done,  not  to  as- 
certain the  price  or  quantity^  (though  upcm  the  quantity  of  mats 
and  ropes  would  depend  what  was  to  be  the  allowance  for  tare 
and  draft,  but  I  lay  that  out  of  the  question,)  yet  something 
was  to  be  done  to  ascertain  the  individuality.     In  Whitehause 
V.  FmstSf  the  owner  of  a  large  quantity  of  oil  in  the  mass,  sold  a 
certain  quantity  of  it  to  B.  who  contracted  to  sell  the  same  to 
C  specificattff  as  an  undivided  quantity^  and  gave  him  an  order 
upon  the  owner  for  detivery,  which  order  the  owner  accepted. 
The  question  that  arose  was  not  between  the  owner  and  B.  but 
between  C.  and  B.,  who  as  far  as  was  in  his  power  had  done 
every  act  to  complete  the  delivery  \  for  he  only  pretended  to  sell 
an  undi\'ided  quantity ;  therefore  whatever  might  have  been  the 
case  an  between  the  owner  and  B.  the  court  were  of  opinion,  that, 
as  between  the  sub-vendee  and  B.,  the  sale  was  complete,  B.  hav- 
ing done  all  that  could  be  done,  as  between  them,  to  make  the 
delivery  effectual.     Here  it  appears  that  all  had  not  been  done 

by  both  parties  to  ascertain  what  was  to  be  delivered,  and  until 

£  2 
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<  that  was  done  the  symbolical  delivery  left  the  transaction  incont- 
*  plete.^    The  other  Judges  cmcurred.    Bnsk  v.  Davis^  2  M«  and 

S.  397. 

64.  Whatever  may  be  thought  of  the  disdndion  here  made  be- 
tween IVhiiehouse  v.  FrosU  and  the  other  cadn,  it  appears  from 
'die  whole  of  the  cases  which  have  now  been  cited  or  referred  to, 
that  the  general  rule  is  settled,  that  wheee  any  thing  remains  to 
be  done  as  between  vendor  and  vendee,  in  order  to  ascertain  the 
price,  quantity,  or  individualUy  of  the  thing  sold,  the  sale  is  not 
complete  so  as  to  pass  the  pix^rty  to  the  irendee.  Aooordingly 
in  two  later  cases  this  has  been  held  tp  be  quite  settled  9. 


•  Shepiey  ▼.  DavU^  S  Taunt  617,  wliere  the  Court  of  Common  Pleas  faDowed  the  an- 
flioritj  QtBuiky.  Davis f  Wiihert  ▼.  Lyt,  Holt,  N.  P.  C  18.  It  may  be  thought  thai 
the  question  involved  hi  these  cases  is  more  properiy  a  question  of  atoppago  ia  tnuiaita 
than  a  question  eoneeniDg  the  o0mylBfloiiqfl&ccoH«ra^  The  4isl»ok|Q|i  O^udi  I  have 
fltated  moie  fhlly  in  ticating  pf  stoppage  in  transitu  infra«  No.  653.)  appears  to  be  thia^- 
By  the  law  of  England,  it  will  be  remembered,  (supra,  Ko.  10.)  the  effect  of  a  nnnp^efal 
contract  of  sale  without  delivery,  is  to  pass  the  general  property  of  the  thing  sold  to  the 
vendee,  subject  to  a  right  of  lien  and  stoppage  in  transitn  in  fiivoar  of  the  vendor,  in  vfr. 
tue  of  which  he  is  entitled,  on  the  vender  haooaing  tnaolve&t  bcforo  deUvery  of  the 
gooda,  to  ntain  them  if  they  are  still  in  hia  ppsswsMn,  and  to  tUxp  them  if  th^ 
Are  in  the  ha^ds  of  »  middleo^  pn  their  way  to  the  vendee.  The  question,  there, 
fore,  whether  the  vendor  is  in  a  situation  to  exercise  these  rights  of  lien  and  slop- 
page  occurs  onfy  when,  previous  to  the  insolvency  of  the  vendee,   these  has  been 

•  completed  contract  of  sale  wliich  has  passed  Ac  proper^  to  the  vender  If  the  can- 
tract  is  not  yet  oomplalte,  and  the  property  is  not  passed  to.the  vendee,  no  question  of  li^a 
pt  stoppage  in  transitu,  in  the  proper  sense  of  these  terms,  can  arise,  because,  ae  is  observ- 
ed by  Mr.  Justice  Buller  in  LkMnrrom  v.  Jlfoson,  6  BoH^  20,  •  They  ere  qualified 

•  rights,  which,  ia  given  eases,  may  be  exerciaed  over  Ike  property  €f  another  ;  and  it  if  a 

*  contradiction  in  tenaos  to  say  a  man  has  a  Men  t^a  hU  otcn  goo^^  pr  a  liglit  lo  atop 

*  hit  owa  ^oodf  in  transitu*'  The  question,  therqlbrc^  involved  in  the  cases  now  under 
consideration,  cannot  be  a  question  of  lien  or  stoppage  iu  transitu,  because  it  will  be  ob- 

t. 

served  that  in  ^Hanton  v.  Meyer ^  (supra.  No.  61.)  Lord  EUenborough  places  the  de- 
cision on  the  ground  that,  in  eonsequence  of  the  goods  not  having  been  weighed  when 
the  vendee  fiuBed,  *  a  complete  preeent  right  qf  property  ha4  not  attached  in  himj*  and  in 
all  the  cases  the  ^fbjenoe  drawn  horn  the  circumstance  of  the  operation  of  weighing  or 
measuring  remaining  to  be  performed  is,  that  till  that  is  done,  the  property  did  notptus. 
iWitficrt  V.  Lytf  Molt,  20.)  The  question,  therefore,  in  these  cases,  was  not  whether 
upon  the  insolvency  of  the  vendee  before  d^very,  the  vendor  was  entitled,  in  virtue  of 
his  riglit  of /lea  or  etoppage  in  transitm,  to  detain  goq^  of  which  the  property  had  pasted 
by  sale  to  the  vendee^  but  it  was,  whether  the  property  fiad passed  at  allia  conaequeiice 
of  a  completed  contract  of  sale ;  and  the  decision  was,  that  until  the  goods  are  weighed 
or  measured,  the  property  does  notpaxt,  in  otlier  words,  there  is  no  complete  contract. 

The  diiHcuUy  of  distinguishing  these  cases  from  the  proper  cases  of  lion  and  stuppaj^^e 
in  transitu,  arises  chiefly  from  this,  that  the  question  as  to  the.  necessity  of  weiglmig,  &c 
occurred  ip  cases  where  a  delivery  Note  had  been  intimated  to  the  custodier  of  ihcgoo^U, 
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€3.  With  r^ard  to  the  law  of  Scotland  upon  this  matter,  I  am' 
not  aware  that  the  rule  of  the  Roman  law  above  quoted  has  ever 
been  adopted  into  our  law,  and  there  is  yet  no  authority  for 
holding  the  rules  established  in  the  English  cases  above  cited  to 
be  applicable  here. 

66.  The  question  b«ng  thus  open,  it  may  be  mentioned,  that 
in  the  modern  law  of  France,  a  middle  course  has  been  followed, 
and  the  rule  is,  '  Lorsque  des  marchandises  ne  sont  pas  vendues 

*  en  bloc,  mais  au  poids,  au  compte,  ou  a  la  mesure,  la  vente  nVst 
^  point  parfaite,  en  ce  sens  que  les  chores  vendues  sont  atix  risqucs 

*  du  vendeuvy  jusqu^i  ce  quCeUes  soient  peseSs,  comptees  on  me- 
^  surees  ;  msas  Tacheteur  pent  en  demander  ou  la  delivrance,  ou 

*  de»dommages  et  inter^ts,  8*il  y  a  lieu,  en  cas  d'inexecution  de 

*  Tengagement/     Cod.  Nap.  No.  1586. 

The  adoption  of  such  .a  rule  would  have  been  inconsistent 
with  the  principles  of  the  law.  of  England,  in  cases  where  the  thing 
sold  is  a  portion  of  a  mass  which  is  to  be  separated  by  weighing 
or  measuring.  The  e£Eect  of  the  completion  of  the  contract  there, 
being  to  vest  the  property  in  the  vendee,  the  contract  cannot  be  held 
as  complete,  while  it  is  not  yet  known  to  what  particular  portion 
of  the  mass  the  veiidee's  right  of  property  is  to  attach.  But 
there  is  no  such  difficulty  or  inconsistency  in  our  law,  in  holding 
the  contract  in  such  a  case  to  be  completed,  according  to  the  ge- 
neral rule  by  consent  of  parties,  although  the  risk  may  remain 
widi  the  vendor  until  the  part  sold  is  separated  from  the  mass*. 


vfaicb«  ai  the  time  of  the  nle,  were  in  the  hands  of  third  partietL  Now,  as  will  be  seen 
■flerwwds,  the  intimation  of  a  delivery  order  has  been  hdd  equivalent  to  actual  delivery^ 
so  u  to  bar  the  right  of  stoppage  in  transitu.  The  presence  of  this  circumstance  gives 
to  the  caaea  the  appearance  of  being  truly  questions  of  stoppage  in  tramsUu.  But  thii 
circanstantie  does  not  necessarily  alter  ihe  nature  of  the  qtiestion,  because  it  will  be  re» 
mcmbeied  that  even  afier  a  real  deBvery  of  the  thing  soldt  the  contract  of  sale  may  b^ 
yet  imperfect  fixm  the  presence  of  a  tutpennvc  condition,  as  in  AI*Cready*s  case, 
and  in  BUhop  ▼.  SkilHio,  supra,  No.  13  and  53.  There  is  no  difficulty,  therefbret  in 
supposing  the  contract  to  be  still  imperfect,  notwithstanding  the  intimation  of  a  detiv^f 
oidery  which  is  merely  a  fictitious  delivery  held  equivalent  conttructUme  jnrU  to  an  ttcm 
tnal  delivery.     As  to  this,  vide  iiiff  a.  No.  653, 654. 

The  true  test,  however*  of  the  nature  of  the  cases  now  under  consideration,  and  the 
distbction  between  them  and  the  proper  cases  of  Hen  and  stoppage  in  transitu  lies,  as  lias 
been  observed,  in  this,  that  the  latter  questions  occur  only  when  the  vendor  claims  A  rsgh^ 
io  bold  or  stop  goods,  of  which  the  property  ha*  previously  fatted,  hy  tale  to  the  vendee, 
whereas  the  question  in  the  former  cases  was,  whether  ifte  property  had  patted  at  ally  in 
other  irords,  whether  there  was  a  completed  contract. 

*      *  As  to  the  question  of  risk,  and  the  difference  in  principle  upon  which  similar  rules 
on  that  subject  depend,  in  the  fnglish  and  Scotch  law,  vide  tupra.  No.  26,  and  h^ 

Jra^  Na  M6. 

£  3 


54t  SALE  OF  IllMOVEABLB  PROPERTY. 

The  effect  of  the  completion  of  the  contract  in  our  law  being 
merely  to  give  the  vendee  a  right  to  demand  delivery  of  the  thing 
sold,  and  not  to  give  him  any  right  of  property  in  it :  it  is  not  ne- 
cessary to  ascertain,  before  the  corUract  can  be  held  to  be  complete^ 
what  particular  portion  of  the  mass  is  afterwards  to  be  transferred 
to  him ;  or  at  ail  events  there  is  not  the  same  difficulty  as  there 
would  be  in  the  law  of  England,  in  holding  the  contract  to  be 
complete,  while  the  particular  portion  to  which  the  vendee's  right 
of  property  is  to  attach  is  not  yet  ascertained. 


SECTION  HI. 

» 

OF  THE  COMPLETION  OF  THE  COIJTRACT  WHBEE  IT  HAS  BEE17 
AGIIEED  THAT  iT  SHALL  BE  ESDITCSI)  ISTO  WEITIHO^  OE  WHSES 
THE  THING  SOLD  IS  IVMOVSABLK  PBOFSETT. 

67*  Br  the  Roman  law,  although  die  contract  of  sale  was  perfect- 
ed by  sole  cons^t,  yet  when  it  was  ilgreed  by  the  pasties  that  it 
should  be  reduced  into  writing,  the  sale  was  held  to  be  imperfect 
without  the  writing,  and  either  party  was  at  liberty  to  resile  with-i 
out  incurring  any  penalty.  InH.  3.  S4. :  L  17.  Cod.  defid,  inM^r%i^ 
meni.  In  these  cases,  however,  it  was  still  true  that  consent  fonn« 
ed  the  essence  of  the  contract  Only,  that  consent  was  held  not 
to  be  fully  declared,  and  not  to  be  bidding  until  the  writing  was 
signed. 

By  our  law,  in  the  same  way,  <  writing  is  also  required  in  all 
^  bargains  where  it  is  a  special  condition  or  pars  contraciue^  that 
f  they  should  be  reduced  into  writing ;  for  there  both  parties,  by 
<  the  express  tenor  of  the  agreement,  reserve  a  right  of  resiling 
*  until  writing  be  adhibited.*  Ersk.  8. 2.  4.  Vide  Stair^  97.  Camp^ 
bell  V.  Douglas^  \Wi  January^  1676.  Wallace  Gardyne  and  Co. 
▼.  MiUer,  ISA  June,  1766. 

68.  Where  the  subject  agreed  to  be  sold  is  iimmooeaJbie^  a  verbal 
contract  is  in  no  case  binding.  Stair  97.  Ersk.  S.  8.  2.  The 
reason  assigned  is,  that  in  the  transmission  of  heritage,  which  is  a 
matter  of  great  moment,  parties  are  not  to  be  caught  by  rash  ex<^ 
pressions,  but  continue  free  till  they  have  discovered  thar  deli- 
berate and  final  resolution  concerning  it  by  writing. 

69.  Upon  this  matter,  the  following  points  appear  to  be  aet^ 
tied. 
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70.  (1.)  The  wridDg  it  nequired  not  merely  as  a  mean  of  ptoof, 
but  as  a  soiennikj  wichout  .which  the  conti^ftct  wm  not  be  binding, 
even  although  ke  existeooe  were  admitled,  o^  offered  to  be  proved 
aimnde^  ErMney  8.  2.  2. 

71.  (5t)  Even  when  the  cootcact  has  been  reduced  into  writings 
it  is  not  binding,  if  die  wiitiog  be  de£ecUve  in  the  solemnities  re« 
quioe^  by  law,  although  the  subsct^tion  should  be  acknowledged^ 
Sheddmi  v.  Sproml  Cnu^brd^  6i&  Jt$fyi  1768, 

75L  (8.)  Where  the  contract  is  in  the  form  of  an  offer  and  ac- 
ceptance^ or  of  motoal  missives,  boik  wvitiogs  must  be  probative, 
odieirwiae'  ather  party  may-resile,  and  consequently  t^  written  offer, 
verfafdly accepted,  is  not  faindmg,  JSrafc.  3. S. % ;,Futiqn v*  John» 
sfofi,  S6 A  jFUhtfftfy,  1761;  Piu'kv.M'Kenxk  andia}iiwm,29tk 
Nao.  1764;  Bcungn  v.  Jbw,  93d  January^  1794, 

76.  (4.)  These  may,  however,  be  an  effectual  bargam  for  the 
sale  of  heritage  in  the  finrm  of  an  unilateml  obligation^  e.g.  of  a 
protaise  or  obligation  to  sell.  In  such  cAses,  where  there  is  no  mu* 
txui  contract,  it  is  enough  that  the  promise  be  oontfunedin  a  proba- 
tive  writing  binding  the  sell^,  Stair  95 ;  Er^k.  3.  (S.  88 ;  Sir 
Jame$  Ferguiony.  Fdterson^  Sl9d  Nofoember^  1748;  JlfirirAAid  v. 
ChalmirSt  lOthJuguiiy  1759;  Vide  obaervatiom  made  Jrom  the 
batdk  im  ike  case  ofBanm  v.  BoeCf  2&d  Jqnifaryf  1794. 

74.  (5.)  tThe  tight  of  resiliijg  from  nn  inforfp^il  contract  for  the 
sale  of  heritage,  continues  0oiy  while  maltera  are  entire.  If  a  part 
of  the  price  baa  been  paid  on  thefaatb  of  the  bargain,  the  ret  inier^ 
veniua  supplies  th^  want  of  form,  and  creaks  a  valid  obligation^ 
ErA.  S.  2,  8;  ^iofnsofi  v.  Tb&m$M^  &th December^  1609 ;  Laof- 
rkY.Craick,  fOd  Deeernber,  1697;  Eairltf  Knighwm  v.  Hn^^ 
f&dJfdyy  1674. 


SECTION  IV. 


OF  Tfl£  a  ALB  or  SHl^S* 


Hfk  Tpc  general  rule  in  ihe  sale  of  fmv^Bbles  is,  as  has  already 
been  mentioned,  that  it  may  be  validly  accomplished  by  a  verbal 
eontmct.  There  is,  however,  one  important  exception  to  this  rule, 
which  is  now  completely  established,  ^though  U  did  not  originally 
exist  in  oar  law,  yix.  thal;in  the  sale  ot'  a  eh^  a  written  contract  is 
indispeilsaUe* 
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'     76.  At  6fft  time,  as  appears  from  a  case  repotted  by  Lord 
Stair,  CaihcaH  ▼.  Holland^  lOihJune,  1681^  <  the  yenditioB  of  a 
*  ship  required  no  writ.'*    But  the  transfer  of  thmi  species  of  pitK 
perty  is  now  r^^lated  by  the  statutes,  which  bare  at  diffisrent 
times  been  passed  by  the  legidature,  with  a  view  to  the  encourage- 
ment of  British  shipping,  which,  since  the  date  of  the  navigatioB 
act,  has  continued  to  be  a  leading  object  in  the  commercial  policy 
of  England.    The  object  of  this  treatise  does  not  lead  me  to  enter 
it  hrgc  into  tlie  subject  of  the  navigation  laws,  which  now  form  a 
tery  ex tensfve  system  of  maritime  jurisprudence,  and  by  which  not 
only  the  sai^  of  ships,  but  the  manner  in  which  this  species  of  pro* 
pcrty  shall  be  held  and  employed,  are  subjected  to  new  and  pect»- 
liar  regulations.     It  is  only  to  that  part  of  the  registry  acta  whidi 
relates  to  the  tramfer  of  ship,  that  the  attention  of  the  n^ader  is 
now  to  be  directed.  I  shall  mention,  in  the  first  plaee^  the  statutory 
regulations,  and  then  the  cases  which  hove  been  decided,  whethev 
in  Scotland  or  in  England,  this  being  a  branch  of  oar  subject  io 
wliidi  the  judgments  of  the  English  Courts  are  peculiarly  valuably 
and  entitled  to  be  regarded  with  rdspect 

*  77.  The  original  act  of  navigation  (12th  Car.  II.  c^  18.)  did  not 
introduce  any  new  statutory  regulation  relative  to  the  troKufer  of 
ships.  The  attention  of  the  legislature  seems  to  have  been  turned 
to  tliis  ^Object  for  the  first  time^  in  passing  the  act  of  7tb  and  8th 
William  TIL  c.  22^  which  was  intended,  as  its  tide  bears,  <  for 

*  preventing  frauds  and  regulating  abuses  in  the  plantation  tradeJ* 
By  the  17th  section  of  this  staftute,*  it  is  enacted,  that  <  no  ship  or 

*  vessel  whatsoever  shall  be  deemed  or  pass  as  a  sMp  of  the  buik  of 

*  England,  Ireland,  Wales,  Berwick,  Guernsey^  Jersey,  ot  any  of 

<  his  nmjcsty's  plantations  in  America,  so  as  to  be  qualified  to  trade 
*'  to,  from,  or  in,  any  of  the  said  plantations,  until  the  person  or  per- 
'  sons  claiming  property  in  such  ship  or  vessel,  fihdll  register  the 

*  same  as  Iblloweth''— then  follows  Ihe  form  and  manner  of  regis- 
tration.    And  by  the  21st  section  it  is  enacted,  *  that  no  ship's 

*  name  registered  shaU  be  afterwards  chai^ged  without  registering 

*  such  ship  de  9uyoOj  whicli  b  hereby  required  to  be  done  upon  any 
■  transfer  of  propefty  to  another  port,  and  delivering  up  the  for- 

*  mer  certificate  to  be  cancelled,  under  the  same  penalties,  and  in 

<  the  lik^  method  as  is  hercio^before  directed ;  and  that  in  casa 

*  there  be  any  alteration  of  property  in  the  some  port,  by  the  sale 
^  of  one  or  more  sh)ires  in  any  ship  after  rqrigtering  thereof^ 

*  such  sale  shall  always  be  acknowledged  by  indorsement  on  Uiq 
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<  certificate  of  the  register  (before  tiro  witnesses,  in  ord^  to  prove 

<  that  the  entire  propertj  in  such  ship  feifiains  to  some  of  the  sub^* 

<  Jects  of  Efiglited,  if  any  dispute  arises  cGOoeming  die  same/ 

78.  The  next  act  which  requires  to  be  noticed  is  the  S6tb  6eo^ 
III.  c  4)0.,  oooimonly  called  Lord  Hawkesbury's  act,  by  which 
the  system  which  we  are  now  considering  was  entirely  new-mo- 
delled, many  new  reguIatioDS  being  added,  and  in  particular  a 
new  and  improved  system  of  registration  and  fnodsfer  being  in« 
trodaced  In  thc^  first  part  of  that  act^  the  mods  and  form  of 
reipstratinn  are  prescribed,  together  with  the  form  of  the  certifi* 
cate  of  British  registry,  and  of  the  oath  required  to  be  taken  hy 
the  ownars^  before  h  b  granted,  and  the  security  to  be  fonadat 
the  time  of  obUuniog  it.  That  part  of  the  act  wUcb  more  imme^ 
diately  relates  to  the  sale  cf  the  ship  is  contained  in  the  16tb 
and  ITth  clauses. 
By  §  16,  it  is  defbl^tfed,  <  Whereas  the  provisbns  made  in  and  by 
the  sakl  Itett^  HcU  (7.  and  8.  W.  III.)  toudiingtbe  indorsemenl 
on  certificates  of  r^try,  in  ease  of  any  altenltioa  of  the  property 
in  any  ship  or  vessel  in  die  same  port^  to  wbidi  the  ship  or  vessel 
belongs,  hkte  been  found  insufficient,  be  it  therefore  enacted  by 
the  authority  aforesakl,  thai  in  every  euch  due^  iesidee  the  indaree'^ 
meni  required  by  ike  eaid  recited  act^  there  ehaU  aleo  be  indorsed 
miheceriyteaiecfregieirff^b^bretwQwUneseee^iieiawn^^ 
or  parish,  where  aU  and  ewry  person^  or  persons^  to  whom  the 
property  in  any  ^ip  or  vessel^  or  any  partihereqfi  shall  be  so 
transfhredf  shaBr^side ;  orif  sueh  person  or  persons  usually  re* 
side  in  any  coontry  not  under  the  dominion  of  Ins  migesty ,  his  heirs 
and  successors,  but  in  some  British  fiwtory,  the  name  of  such  fac* 
tory  of  which  such  person  or  persons  is  or  are  member  or  mem* 
hers;  or  if  such  person  or  personareside  in  any  foreign  town  or  city, 
and  are  not  members  of  some  British  facioryi  the  name  of  such 
foreign  town  or  dty,  where  such  person  or  persona  usually  rende, 
Bnd  also  the  names  of  the  bouse  or  copartnership  in  Great  Bri* 
tain  or  Ireland,  for  or  with  unborn  such  person  or  persons  is  or 
are  agent  or  partner,  m  agents  or  partneia*;  a$^  thepersonor 

•  BftL^mtm  claiw  of  the  Kt, (§ 8.)  it  m  enacted,  •  that  no  tubject  of  hUma- 
joty,  htt  heirt  and  succewoft,  whoecmuia  fcndenoe  ii  In  any  country  not  under  the 
dominion  of  bis  majetty,  hit  hein  and  luoeenon,  liianbe  deemed  or  cnlided,  dving 
the  time  he  dian  contlnne  lotoieiide,  tDl»Uieoimerln.iriiefeet  in  paftof  any  Bciltt 

Aip  or  vcuel  leqcttisd  and  wifaoiiaad  tdbe  Kgiaeiedby  tiff^ 
maAerqfsomtBrUUhfaeiory.vragmiffrt  orjoftner  M  any  AOM0  or  copartnertMp^ 
(K/tuilfy  earr^e  on  trude  in  Qfcai  Britain  9r  Jreknd^ 
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persons  to  whom  iheproperfy  qfmch  ship  or  vsssel  shMies^ 
inmsfkrred^  orhtsorihdr  uffsn^ sluifl aiso deliver i^^op^qf  such 
indonsemem  to  ^personor  persons  mith^e4  da  make  registry^ 
and  grant  eeriifloates  qf  registry  as  qfbrSMid^  mihfi  are  hereby  re* 
qmred  to  cause  an  eniijf  ikereqf  Uk  he  indftrsed  on  the  oa^  or  «|^ 
davU^  upon  iMch  the  origMteertificate  ^registry  qfsnchshipor 
vessel  was  ciiUmmd,  and  sMUolso  m4ike  a  mmnarmidmn  ^ihm 
9am€  inlhetmkcfregisUrMt  whieh  is  hereby  directed  at^reqaired 
to  be  Joepty  andshaUfbrthmth^enoUce  thersofto  the  coaimiesum^ 
ers  qfUs  mmjesdi^e  eustwns  im  Englemd  or  Scotiand^  ynder  whom 
they  respectively  acted? 

§  17.  *  And  be  it  further  enacted,  by  the  authority  aforesaid^ 
t^at  when  and  ao  often  as  the  pioperty  iii  any  ebip  or  resael  h^ 
longing  to  any  of  his  M ajeaty^a  BUiqecta  shall  he  .tvansferred  to 
any  other  or  others  of  his  Majesty's  subjects  in  whole  or  in  pRrt» 
^  cerAficaU  qfihe  registry  tf  such  ship  or  vessd  shall  be  truly 
and  aceuratefy  reoUed  in  words  at  lengA  in  the  bffl  qt  other  inm 
etrument  of  sale  thereqf^  and  thai  otherwisesuA  biUqfsale  sh^U 
^  he  niteriy  nuBandvoid  to  aB  intents  emi  pmrposes^ 

*  ^9«  It  appears  that  doubts  weiae  wfeertained  whether^  under  thia 
act  of  the  e0th  6ea  IIL  « every  tcftoafer  of  property  in  mj  ship 

<  or  yessel  as  reqidrsd  to  be  made  by  sotie  bill  or  other  inspwnent 
^vtk  writing,  and -iriiether  co^lnu^t  or  ifg^nMriMlfy^i^  tm^i^v 

*  of  such  praper^  might  .not  be  made  without  any  in^unmit  in 

<  writing.^  S4  Geo.  Ill,  cap.  6A.  §  14.  In  order  to  pu(  «l  end  to 
these  doubtSi  it  wi^  deBlared  by  the  next  act  passed  Mpon  this  sub- 
ject,  Tie.  Ite  $4di  Geo.  III.  cap.  68.  §  14  ^  ^at  m  tranffery  con* 
« tracty  or  agreememijbrtraeiffkr  ^property  in  tlsfy.sh^  or  vessel^ 

*  medci  or  intended  to  ie  made  qftfr  thgfirstde^offynstnfy  1795^ 
( shM  be  vMd  or  iffkckud  far  may  purpose  whaUtHwer^  either  in 

<  law  orineguikfj  unless  tneA  tran^ir^  or  coairmt.or  pgreement 
fjbr  franffkfof  propfTty  in  etfch  Mp  or  vessel^ehQll  be  made  by 
^biUofsaleor  inMtmmsntiss  writikg  toridainifig  such  recital  ms 
^  prescribed  by  the  said  ftciUd  act:  {as  Gto.  IIL  c.  90.) 

80.  This  same  statute  (6f  Geo.  III.  c.  68.)  contains  noioua 
other  additional  regulations  relative  to  the  transfer  of  ship& 

By  section  15,  it  is  declared,  t)iat  <  whereas  by  the  laws  now  in 
(  fi»nce>  upon  any  alteration  of  property  in  any  ship  or  vessd,  in 

<  the  sane  port  to  which  such  ship  or  vessel  belongs,  an  indorse- 

<  ment  upon  the  certificate  of  registry  is  required  to  be  made^  bo 

*  it  enacted,  tfmt  such  indorsement  shattyjrom  and  after  the  \st 
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^  iojf  tf  Jamtarif  179Bybe  made  m  ihg  manner  ahd  jform  herein 
efter  eoBprenedf  4iinA  ekaU  be  eigned  bjf  Ae  ferepn  or  persone 
tnm^erring  ike  prcpertjf  qf  ike  Mud  Mp  orveesel^  by  ^ak  or 
€aniraetj  or  agreemeni^  eak  Aereqfi  or  jjy  eomepernn  UgmUjf 
mtAarised  Jbr  UuU  purpose^  iy  Anni  her^  or  iiem  ;  nnd  d  copff 
cf  such  indorsemeni  shall  be  ddivered  ta  Ae  person  or  persone 
andhorised  to  make  rtgis^n^  and  grant  c&ri^eaUe  ^regishyj 
aiberaise  such  saie^  or  eon^raei^  or  mgreemesAjor  iks  side  there* 
rf^  AaB  be  tUterfy  nuO  and  veH  to  all  intenta  and  paeposes 
whatsoever;  and  such  penon  orperaong lo  aathoned  to  make 
nffArj  and  gvant  certificates  of  rBffhtry^  axe  liareby  lequired  to 
cause  an  entfy  theieaf  to  be  iadoifeed  op  die  oath  or  affidavit 
upon  which  the  ongiiial  oertificate  of  r^strj  of  such  ship  or 
▼esse!  was  obtained,  and  diall  also  make  a  memorandiiqaa  of  the 
same  in  the  book  o£  registry,  and  shali  fortbwitfa  give  notice  there* 
of  to  the  commissioners  ct  his  majesty^  custDms  in  England  and 
Seotland,  nnder  whom  they  respeoCmly  act  V 

81.  Proviaon  is  then  made  lor  the  srie  of  vessels,  when  eibsent 
from  pori^  or  when  Ae  aamers  ate  oait  ^ihe  ooamtnf. 

§,  16.  <  Provided  alvv^s,  Aat  if  my  diip  or  vessel  shall  be  ai 

<  seoy  or  absent  Jram  the  port  to  seAkft  she  bdougs^  at  the  time 

<  when  sncii  afteratipn  in  the  pfpfegpeaety  therepF  phall  be  ^nade  as 
^  afiireaaid,  so  that  an  indorsement  or  OBilificate  cannot  be  imme^ 

*  diately  made,  0ie  saUy  or  eentraet^  or  agreea^ent  Jbr  ike  sale 

*  ihereqfj  sMl,  natmthstantSng^  iewuAby  a  bill  of  sale,  or  oAer 

*  isutmmant  in  wntifng,  as  b^bre  direeted,  and  a  eapg  rf  sueh 

*  bdl  qfsale  or  other  insirtanent  in  writing,  AfH  be  ddivered,  and 
^  on  entri/  there^^aO  be  indorsed  on  Ae  oaHh  or  tgfidavlty  smd  n 

*  sisiiiomndiiin  thereof  shedl  be  made  m  the  book  ofrtgisters,  and 
'  noOee  of  the  same  shaS  be  gioen  to  the  eomamsitiners  ofAe  ons^ 
« tosis  in  the  manner  herein  btfbre  iSreeted;  and  wiAin  ten  days 

*  after  such  ship  or  vessd  shall  return  to  the  port  to  mMch  she  i^ 
^  longs,  an  tadorsmnent  shall  be  made  land  signed  bgf  the  owner  or 

*  omere,  or  eoase  person  kgcdbf  omAarieed  frf  Aat  parpose,  bg 

•  s  Thi  Moiriag  fa  llie  fomi  of  ftiteaemeftt  on  dnoge  of  prdpcrtj  vefencd  to  In  diii 
daiK.  •  Br  it  yquemfcswd,  tkai  I,  (9rmO\wmet^  taUsHes^smd  ooBMptOlmqf  As 
fenmt  jdRi^,]  have  tfaU  dajr  sold  and  tsuisfcxnd  all  (mif  ar  mrj  vf/tA,  ibanB»  ob  latrfr 
'  ert  in,  and  to  the  ihip  or  Teasel,  (name  qf  the  Aip  or  vest^J  mentioned  in  the  withii^ 

*  eeitiflcate  of  r^try,  onto  (namet,  rendenccj  and  oceupaHoH  qfthefurchaMtrt.)   Wit- 

•  BCM  f my  or  etir  honditr  hands,)  tfaii  (dafein  wordi  si  fnM  ktigih.    Bigned  in  the 

*  pRtcnce  of  (two  witnenes.*) 
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himj  hevj  or  Hem ;  and  a  copyikenf^^haUbedeUvered  in  man^ 
ner  herein  before  metUumedf  oiherwise  euch  Inll  of  eaU^  or  ctm^ 
trady  or  agreemenijbr  sak  thereof^  shall  be  uUerfy  ntdl  and  voUj 
to  aB  inienis  and  purpoeee  whaUoeoer^  and  eniry  thereof  ehatt 
be  mdoreedf  and  a  memorandum  thereof  made  in  the  manner 
herein  before  directed.^ 

§  17.  <  Provided  also,  and  be  it  enacted,  that  in  all  caaes  where 
the  owner  or  owners  of  any  ship  or  vessel,  shall  reade  in  any 
country  not  under  the  dominion  of  fats  majesty,  hisJieirs  and  suc^ 
oessors,  as  member  or  members  of  some  British  factory,  or  agent, 
or  agents  for,  or  partner,  or  partners  in  any  house  or  copartner- 
ship, actually  canyiiig  on  trade  in  Great  Britain  or  Ireland,  at 
the  time  when  be,  she,  or  they,  shall  transfer  such  property  in 
any  ship  or  vessel,  so  that  an  indorsement  cannot  be  made  imme- 
diately, nor  a  copy  of  such  lull  of  sale,  or  other  instrument  in 
writing  be  delivered,  nor  an  entry  thenaf  indorsed  on  the  oath  or 
affidavit,  nor  a  memorandum  thereof  made  in  the  book  of  regis- 
ters, ncH"  notice  of  the  same  given  to  the  commissioners  of  the 
customs,  in  .the  manner  before  mentioned,  the  eame  men/  be  done 
at  any  time  within  six  months  t^ier  such  trane/ir  shall  have  been 
made  J  and  that  wiMn  ten  days  after  such  owner  or  owners^  or 
some  person  legally  authorised  Jift  that  purpose^  by  Mm,  *«r,  or 
them^  shall  arritfe  in  Ms  kingdom^  if  suth  ship,  or  vessel  AaU 
then  be  in  a^  port  qfthis  kingdom^  and^not^  then  wiiMn  ten 
days  qfier  suthsMp  hr  vessel  shaM  so. arrive j  an  indoreemeni  Judl 
be  made  by  Ae  owner  or  owners^  or,  some  person  l^galhf  autho* 
risedjbr  thai  purpose^  by  Jnmjher^  or  them^  and  a  copy  thereof 
shaB  be  ddivered  in  manner  herein  before  mentioned^  otherwise 
such  Inll  of  sale,  or  contract,  or  agreement  for  sale  thereof,  shall 
be  utterly  null  and  void,  to  all  intents  and  purposes  whatsoever, 
and  entry,  thereof  shall  be  indorsed,  and  a  memorandum  tho'eof 
made  in  the  manner  herein  before  directed/ 
'^  62.  TneiiOth,  Slst,  and  2Cd  sections  of  the  act,  oontmn  the 
rules  to  be^  observed  relative  to  the  registry  de  novo  of  vessels,  of 
which  the  property  has  been  transferred  in  whole  or  in  part,  in  the 
cases  where  such  registry  is  necessary,  or  may  be  demanded ;  and 
in  the  close  of  all,  it  is  provided,  <  that  in  no  case  of  the  transfer 
<  of  property  in  whole  or  in  part,  of  any  ship  or  vessel  in  the  man- 
*  ner  herein  before  mentioned,  the  ship  or  vessel  of  which  the  prop 
/  perty  is  so  transferred,  shall  be  registered  de  novo,  or  be  entitled 


BEGlSTny  ACTS.  61 

*  to  Uie  priviliges  of  a  British  ship  or  vessel,  unless  such  ship  or 
«  resael  shaU  return  to  the  port  of  his  miyesty^s  doOuiMons  to  which 
'  she  belongs,  or  to  such  other  port  in  which  she  may  be  regi9teted 

<  dr  fiono,  within  the  period  of  twelve  months  after  the  date  of 

*  such  transfer  of  property,  if  such  ship  or  vessel  shall  not  be  cm  a 

<  voyage  to  the  east  of  the  Cape  of  Good  Hope,  or  to  the  west  of 

*  Cape  Horn,  or  within  two  years,  if  the  slup  or  vessel  is  on  a  voy- 

*  age  to  the  east  of  the  Cape  of  Good  Hope,  or  to  the  west  of 
'  Cape  Horn,  at  the  time  such  transfer  of  property  shall  take 
.*  plaoe^  except  by  the  order  of  the  said  commissioners,  governor^ 

<  lieatenapt  governor,  or  commander  in  chief,  respectively,  upoi> 

<  special  representation  of  the  circumstances  of  the  case,  in  the 
.<  manner  besnn  befose  aulboriaed.* 

The  only  cases  ii)  which,  in  consequence  of  a  transfer,  the  offideni 
9se  Teqdied  to  make  a  registry  4^  ncw^  and  to  grant  a  new  cer- 
tificmlTj  ire,  1st,  upon  any  transfer  of  property  to  another  port, 
7,  and  ^  William  3,  c  SS.  §  81 ;  and  Sdly,  where  after  a  transfer 
of  part  of  the  property  in  the  same  port,  the  owners  of  the  part 
not  transferred  desire  a  new  register  *• 

8S.  Such  are  the  regulations  intsroduced  by  the  registry  acts 
in  regard  to  the  transfer  of  ships.  Before  jmceeding  to  state  the 
cases  wUdi  have  sxctunred  under  these  acts,  it  n^^y  nojt  be  impn^ 
per  to  iwsapitidate  genecally,  and  with  a  reference  to  the  statutes, 
the  rules  to  be  observed  in  making  the  tranrfer,  according  to  Uj^e 
diffesent  circumstances  in  which  a  ship  may  be  sold. 

84w  The  general  rijile  is,  that  upcm  eoery  transfer  or  contnust 
fiir  the  transffur  of  th^  property  of  a  ship,  the  certificate  of  r^^ 
try  shall  be  recited  in  the  biU  pf  sale  upder  pain  of  nullity,  S6 
Geo.  S,  c.  60,  §  17. 9iid  84  Geo.  S.  c  68  §  14.  The  additional 
rqiulations  to  be  .observed  vary  according  to  the  circumstances 
under  which  the  saje  t^kes  ftece. 

85.  (1.)  The  saJe  may  take  place,  either  whai  the  ship  is  t»  thfi 
port  to  which  she  belongs,  or  when  she  is  a<  sea,  or  absmt  froffh 
the  port  to  which  she  bdongSp 

.   «  S4Gco.3.c.6a!».    Ammitijiiltifma^fko^vaaAt^whmii^ 
<atebfts  bMn  lott  or  miahid,  «6  6m.  S.  c.  60.  §  tS ;  wbcre  the  certifieAlir  ia  waif uUy 
aeiatncd  by  the  master,  28  Ge«.  3. c  34.  §  14;  34 Geo,  3.  c.  OS,  §  19;  or  wbera  tbe 
^ip  b  altered  in  form  or  burthen,  26  Geob  3.  c.  60,  §  24. 

Tbe  statute  of  William  abo  requires  a  new  register  in  case  of  a  change  of  the  ship's 
name,  7,  and  8  William  a  c.  22.  §  21 ;  bnt  audi  a  change  is  saw  aHagrthei 
cd,  26  Geo.  a  c.  6a  g  19. 


62  APPLICATION  OF  RfiGISTBT  ACTS  TO  AGREEMENTS  FOR 

In  the  fbrtner  eaae,  the  aale  is  rq;ulated  by  7  and  8  'WiUiaia 
lit.  c.  88.  §  SI ;  26  Gea  IIL  c.  60,  §  16;  and  84  Geo.  III. 
c  68.  g  15. 

In  the  litter  case  the  side  is  regulated  by  34.  Gea  IIL  c.  69. 
§16» 

89.  (>.)  If  at  the  tbne  of  the  sak,  the  owner^s  residence  be  out  of 
the  )dng\  dcmiiiiioDB,  the  17.  cUuse  of  34.  Gea  IIL  c  6&  must 
be  attended  to. 

87.  (8.)  In  the  ease  of  a  partial  transfer  of  property  in  the  same 
port,  instead  of  the  indorsement  required  by  34  Geo.  IIL  c.  68. 
§  15,  the  ship  may,  under  certain  drcumstances,  be  r^Uierwd  de 
furoOf  in  terms  of  the  2l8t  clause  of  the  same  statute,  and  m  ail 
such  cases  the  bill  of  sale  must  be  pioduoed,  as  directed  by  the 
SOth  section. 

88.  Having  thus  detailed  the  prorisioiis  made  by  statute  fer 
regulating  the  sale  of  property  in  ships,  I  praoeed  to  mentioii  the 
judgments  that  have  been  given  by  courts  of  law  upon  the  ques- 
tions which  have  arisen  vnder  these  acts. 

89.  L  The^r^  class  of  cases  to  be  noticed,  are  those  in  wUdi 
the  question  occurred,  whether  the  forms  required  to  be  observed 
in  the  actual  transfer,  are  essential  to  the  validity  of  preiimmary 
coniracU  or  agreements^  which  are  only  preparatory  to  the  actual 
transfer,  and  are  intended  to  be  followed  by  a  regular  oonveyanoe 
in  terms  of  the  statutes. 

90.  In  one  case,  which  was  decided  by  the  FiiPst  DiviKon  of  the 
Court  of  Sesaon,  efiect  was  given  to  a  preliminary  transaction 
of  this  sort  In  this  case,  Robert  Wilson,  by  a  missive  letter, 
in  which  there  was  no  redtal  of  the  certificate  of  registry,  made  an 
offer  of  the  Brigantine  New  Success  to  James  Miller,  at  the  price 
of  1600  guineas.  James  Miller,  in  a  written  answer,  accepted  of 
the  offer  on  the  terms  proposed.  The  vendor  then  intimatied  the 
sale  to  the  master,  and  directed  him  to  obey  the  ordeiB  of  the 
vendee.  The  vendee  gave  certain  orders  aooordingiy,  and  idso 
directed  some  repurs  to  be  made  on  tiie  ship.    He  likewise  ac« 


*  An  inpoftut  cmt  m  utm  Ayfft4iyig  in  the  Howe  of  Xjordti  in  which  the  qoesiion 
ii,  whedMr  ihif  cbuae  iiyliii  to  the  cue  of  a  afaip  which  is  aold  while  at  sea,  and  wftcre 
U  ii  miiMimdtiAM  jAc  Jlotdd  tcimm  to  her  omnporU  the  vcodee*s  residezice  beii>g  in  a 
diflbcDt  port,  and  whether  the  TCoiee  in  such  acne  may  complete  his  title  by  siting  the 
ah^  wgislcud  is  asM^  in  the  port  where  he  hhnaelf  xcsides,  without  oomplying  with  the 
lefiiiiitsof  this  dnae.  Opposite  decinoiis  hafe  been  giten  by  the  Court  of  King^s 
Beach  and  the  Court  of  Bxdiequcr  Chimbcr,  to  which  thc.osc  in  question  was  ranovcd 
l^y  wnt  of  eirar,  viife  ifi/Wk  No.  128. 
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cepted  a  Ull  for  {Mirt  of  the  price.  A  dispute  afterwards  lodk 
place  between  the  parties,  in  oonsequence  of  wliich  the  vendee  took 
a  protest,  stating  that  the  vendor,  bj  his  proceedings,  bad  frustrate 
ed  his  object  in  purchasing  the  ship,  and  that  he  held  the  bdrgaia 
to  be  voided.  A  few  days  after^this  the  vendor  tendered  a  regis- 
lar  vendition  to  the  vendee  on  condition  of  his  accepting  bills  for 
the  price.  This  was  refuted,  And  Un  action  was  raised  to.  compel 
implement  of  the  bargain.  Od  the  part  of  the  vendee  reference 
was  made  to  the  26  Geo.  III.  c»  60.  §  17,  and  to  84  Geo.  IIL 
c.  68.  §  14.  But  a  majoritj  of  the  ooUrt  were  of  o{Hnion  as  stat- 
ed in  the  report,  <  that  to  the  effect  of  binding  the  defender  to  ac- 
cept of  a  regular  vendition  and  to  pay  the  price,  the  missives 
were  good  without  insertion  of  the  certificate  of  registry.  On^ 
Judge  (Lord  President)  appeved  to  test  his  opinion  upon  the 
circumstance,  that  this  was  not  an  actimi  for  transfer  of  a  ship, 
but  for  payment  of  the  price  ofasbip,  which  had,  in  consequence 
of  agrasroent^  actually  been  delivered,  and  of  which  a  regular 
vendition  was  offered  ddfito  Umpore.^  Macnair  v.  Miller^  84 
Dec.  1808. 

91.  This  decision  cannot  be  reconciled  with  the  judgments  and 
opinions  wliich  have  been  delivered  in  a  series  of  analogous  cases 
alEngiaiid, 

S2.  In  the  case  of  iSa&M)f»  v.  Hiiberi^  which  was  the  first  case 
that  occurred  upon  the  86.  Gea  IIL  doubts  were  indeed  express 
ed  both  in  theCiourt  of  Eing?s  Bench,  (see  Lord  Ktf^fOffM  Speech^ 
S  T.  It  412,)  and  in  the  Court  of  Chancery,  (S  Bro.  Chan.  Co. 
675y)  whether^  notwithstanding  ffuU  statute^  a  vilid  ccmtraot  might 
not  be  made  without  observing  the  statutory  found,  which  might 
give  on  equiiaUe  title  to  the  ship,  and  might  be  eofor<ied  againist  the 
vendor  so  as  to  compel  him  to  grant  a  r^pilar  conveyance  accord^^ 
ii^  to  the  statute.  In  ocmsequence  of  these  doubts^  as  has  already 
beeo  mentioned,  an  additional  clause  ¥^as  inserted  in  the  14th  sec* 
tion  of  the  subsequent  act  of  34.  Geo.  III.  for  the  purpose  of  re* 
moving  them.  See  Speech  qfLord  Choficdior  Eidon  ifk  Diaon  v« 
Ewarty  3  Meriv.  832.  Even  under  the  former  act,  however,  it  ap^ 
pears,  that  although  the  case  just  mentioned  of  Hubert  v.  Rolke^ 
ton  was  not  decided  in  public,  the  Lord  Chancellor  (Thurlow)  held 
that  the  contract  there  in  question  could  not  be  recognized  even  in  a 
Court  of  Equity.  His  Lordship  gave  his  reasons  to  the  counsel 
on  both  sides,  and  the  ground  of  his  judgment  as  stated  by  Lord 
Sldcn  in  the  subsequent  case  of  Meetaer  v.  Gittespie,  11.  Vesk 
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Jtmr.  6S5,  was  « that  the  policy  of  that  act  of  Parliament  was  to 
v(  make  the  instnimeiit  so  defective,  voi4  to  qU  intenU  and  pur^ 
^  poiBS ;  and  the  object  of  that  policy  could  i^ot  be  ^ttabed,  if 
*  such  a  thing  as  an  equitable  Utie  to  the  ship  cou[14  subsist,  as 
'  parties  might  rest  upon  their  equitable  UtIe  without  desiring  the 
^  lq;al  tifjle.^ 

98.  In  this  case,  it  is  true  the  foundation  of  the  vendee^s  tide 
was  an  kj/brmal  bill  ofidU^  and  it  may  be  said  therefore,  that  al* 
4hough  where  the  dhged  was  to  ^e  the  ireiidee  a  complete  UgdL 
Htie  immediately  by  a  deed  framed  in  terms  of  the  statutes,  the 
^eed  must  be  absolutely  nuU,  if  it  is  not  in  terms  of  the  statutes, 
yet,  that  an  equitable  title,  which  might  be  the  foundation  of  an 
Action  to  compel  implement  of  the  sale,  according  to  the  legA 
forms,  as  in  the  case  cfMacnair  v.  Miller^  may,  notwithstanding, 
be  acquired  by  an  agreement  not  intended  at  all  to  be  in  tenns  of 
the  statutes.  So  accordingly  it  was  argued  in  the  next  case  which 
occurred  in  England.  But  the  Court  of  King's  Bench  held,  that 
imder  such  an  agreement,  even  an  insurable  interest  could  not  be 
acquired,  and  that  there  could  now  be  no  such  thing  as  an  equi- 
table interest  in  ships,  in  contradistinction  to  a  legal  title. 

This  was  an  action  upon  a  poliqr  of  insurance  on  fraigbt,  and 
where  it  appeared  that  the  ship  in  question,  the  freight  of  which 
was  the  sul^ect  of  the  insurance,  had  been  paid  for  by  the  four 
persons  named  in  the  last  count  of  the  declaration,  who  were  in 
partnership,  but  that  she  was  registered  in  name  0!  two  of  them 
only.  Upon  this  it  was  insisted  by  the  defendant,  that  as  the 
plaintiffs^  title  to  freight  arose  only  from  their  ownership^  the  re- 
gister was  decisive  evidence  that  no  other  persons  than  the  two 
theron  named  were  intecested  in  the  property.  On  tlifi  part  of 
the  plaintiffs  it  was  maintained,  that  it  was  joompetent  to  the  two 
parties,  whose  names  mere  in  the  register,  to  transfer  their  right 
by  a  parole  agreement  to  the  other  two  partners,  in  conjunction 
with  themselves,  notwithstanding  the  decision  in  RoUcMton  v.  Hib^ 
ieriy  for  that  case  only  determined  that  no  right  passed  by  am 
imperfect  biU  of  eale  under  the  fl6th  Geo.  S.  c.  60.  But  Lord 
Kenyon  said,  and  the  Court  deeided  accordingly,  that  •  if  the 

<  plaintiffs  had  let  out  the  ship  to  other  persons,  perhaps  those 

<  persons  would  not  have  been  suffered  to  contest  the  plaintiffs^  ti- 

<  tie;  but  here  the  plaintifis  claim  the  freight  only  in  right  of 
«  ownership,  and  cannot  recover  without  sli^wingaright  of  owncr^ 
i  ahip;  they  had  no  right  to  insure  the  freight,  unless  they  shew 
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a  right  to  the  ship.     It  is  not  pretended  that  they  had  any  legal 

title  to  the  ship;  and  according  to  the  Lord  Chancellor's  deci* 

son  in  SUbeft  v.  RoOeHon,  they  have  no  equitable  title.     His 

Lorddiip  thought  that  the  register  act  was  equally  binding  in  a 

court  of  equity  as  in  a  court  of  law,  and  refused  to  compel  the 

▼endor  to  make  a  legal  conveyance  to  the  purchaser.  And  indeed 

^an  eqidiaNe  intereei  in  ships  could  prevail  in  coniradisiincli&n 

to  a  legtd  inter esl^  it  would  repeal  the  wise  provisions  of  that  adf 

»AicA  has  already  proved  highh/  beneficial  to  the  trading  and 

omnmerdai  interests  of  Ms  country.'    Th^  other  judges  gave 

cpnions  to  the  same  effect,  Camden  ▼.  Anderion,  5.  T.  R.  709.  . 

94  The  same  doctrine  has  been  repeatedly  confirmed  since  the 

pssring  of  the  act  of  the  S4  Oeo.  III.  c  68> 

Thus  a  case  came  before  the  Lord  Chancellor  somewhat  amtlar 
to  Camden  v.  Anderson,  where  a  ship  was  purchased  by  one  part- 
ner, intended  to  be  for  a  partnership,  but  was  registered  in  name 
of  one  of  the  parties  <»ly,  and  the  ship  was  held,  in  a  question  be- 
twem  the  creditors  of  the  two  partners,  to  be  the  separate  proper- 
ty of  him  in  whose  name  she  was  registered.  His  Lordship  ob- 
served^  that  where  the  interest  in  a  ship  is  derived  under  a  party's 
own  act  and  contract  not  executed  accordingto  the  registry  actSj  it 
cannot  be  reformed  in  equity,  any  more  than  an  annuity  deed  not 
pursuiog  the  forms  of  the  annuity  act^  Curtis  v.  Perry j  ft  Ves. 
Jun.746L 

Some  years  afterwards,  the  same  question  came  for  decision  be- 
fore the  Lord  Chancellor,  in  a  case  free  firom  any  specialties  which 
might  aAect  the  judgment,  in  which  his  Lordsbtp,  speaking  of  the 
two  acts  of  26  Geo.  III.  c.  60«  and  34  Geo.  IIL  c  68,  says, 

*  they  go  so  far  as  to  declare,  that  notwithstanding  any  transfer, 
^amfsmUi  or  any  contract^  if  the  purpose  is  not  e&ecuted  in  the 
^  mode  and  form  prescribed  by  the  act,  it  shall  be  void  toattin^ 

<  tents  and  purposes.  The  consequence  established  by  positive 
'  and  repeated  dedsbns  is,  that  upon  a  contract  for  the  purchase 
^of  a  afa^)  whncb,  it  mi^  be  supposed,  might  have  been  executed 

*  without  public  mischief,  though  by  force  of  that  contract,  and  by 

*  opeiation  of  law,  the  purchaser  would  be  the  owner  in  equity 

<  firom  the  moment  of  the  purdiase,  and  the  vendor  from  that 

<  moment  would  be  divested  of  all  interest,  yet  it  is  decided,  that 

<  these  acts  are  so  imperadve,  that,  if  they  rest  upon  the  con- 

<  tract,  it  cannot  be  said  of  a  ship  as  of  an  estate,  that  by  opera- 

<  tioo  of  U1W9  and  by  force  of  the  contract,  the  ownership  is  chang- 
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*•     •  • 

<  ed ;  and,  if  the  money  had  been  paid,  the  deeisioa  would  be 

<  upon  the  same  principle,  and  H  must  be  recovered  fay  another 
'  form  of  proceeding.^    foJbp  exparUj  15  Vea.  Jun.  fiO. 

These  principles  have  been  repeatedly  confirmed  in  later  cases, 
both  in  the  Court  of  Chancery  and  in  the  Court  of  Ksng's  Benoh, 
in  which  it  is  held  to  be  settled,  Aai  no  im^oate  HA  can  be  ius* 
iainedinopporiiion  to  the  terms  qfikasiaiuiety  and  ikaiaaM/tranS' 
Jtr^  or  contract Jbr  ike  tranter  of  a  eU/fftohkh  is  not  execuied 
in  ihejbrm  preecrHed  by  the  etatutesy  i»  void  to  oU  iaients  and 
purposes,  Houghton  ear  parte;  GrUMe  eaer  parte,  17  Ves.  S51; 
Thomson  r.  Leake,  I  Mad. 89;  Brewster  ▼.  ClaHce,9  Meriv.  75; 
JKaon  r.  Ewart,SMeriv.ai2;  Abbot  on  Shipping,  p.  44  and  68; 
Holt  on  Shipping,  1— -S97  etseqq.  Stringer  ▼.  Murray,  %  Barn* 
and  Aid.  «48.    See  also  Abbott,  67.  §  43. 

95.  The  same  principles  have  been  adopted  in  the  Comrt  of  Ad- 
miralty in  Enghmd.  Thus  in  the  case  of  the  New  Draper,  4 
Bob.  A.  R.  9&I,  which  was  a  suit  iostituted  by  a  majority  of 
the  part  owners  against  the  master,  who  was  also  a  part  owner,  for 
possesnon  of  the  ship,  and  in  whidi  the  master  renated  die  appli- 
cation, upon  the  ground  of  an  agreement  alleged  to  have  been 
made  with  an  agent  of  some  of  the  part  owners  Jbr  tte  prnnkase 
i^ their  shares,  which  would  have  given  him  c  majority  of  inter- 
est. Sir  W.  Scott  decreed  possesnon  to  be  given  to  the  otber 
owners,  notwithstanding  the  alleged  contract  of  sale  founded  on  hj 
the  master.  Some  other  objections  were  made  to  the  contract ; 
but  the  learned  Judge  rested  his  opinion  upon  this  ground  v^ 

<  Independent  of  any  other  objection,  I  do  not  think  that,  under 
*  the  act  of  Parliament,  it  would  be  possible  for  this  Court  to  re- 
^  cognise  such  a  transaction  as  this ;  for  the  words  of  the  act  ore 

<  as  strong  as  they  ean  be,  **  that  no  contract  or  agreement  ahaH 
<*  be  of  any  avail  for  any  purpose  whatever,  either  in  hiw  or  e^ni* 
^<  ty,  unless  such  transfer,  contract,  or  agreement,  shall  be  made 
<<  by  Uil  of  sale,  or  instrument  in  writing,  oontiuning  the  recital 
<<  prescribed  by  the  said  act."" '  See  also  Case  (f  the  Sisters,  S  Boh. 
A*  IBL 155. 

96.  IL  The  Jtfcond  dass  of  cases  are  those  in  which  a  bill  of  sale^ 
or  other  instrument,  has  been  actually  executed,  for  tke  purpose 
(rf*  transferring  the  property  to  a  purchaser ;  and  the  questMMi  is, 
whether  such  bill  of  sale,  or  other  mstrument,  is  fieamed  ia 
terms  of  the  statutes,  so  as  to  be  valid  and  «fiectuil. 

97*  Upon  diis  matter,  it  has  been  held  in  Scotland  in  one  case, 
that  the  vendition  (bill  of  sale)  of  a  ship,  which  in  the  certificate 
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of  registry  redted  in  the  i^eadition^  was  dcflmbed  as  beloDging  to 
certBUi  indtvidfials  cntying  on  trade  aa  a  company,  under  a  cer- 
tain fimn  w(Ufwif)aiidlfy€Jceeuiedi  being  mibseribed  by  tkejlrmaf 
Ar  compatigf  ;  and  that  a  tendhion  so  Mtbacribed  was  utterly  nttlt, 
and  did  not  found  an  action  for  knipleBiiettt  or  damages. 

It  appeared  that  die  piartnersof  Lamb^  Miller  h  Co.  merchants 
in  Glas^nri  one  of  whem  was  John  Berry  the  defender,  were  pro-* 
prietors  of  a  ship  which  Was  registered  in  the  names  of  the  indivi- 
dual partners^  who  were  described  in  the  registry  as  carrying  on 
tmde^  under  the  firmof  Lamb^  Miller  Ir  Co.  The  partners^  widi 
the  exception  of  Berry ,  i^^reed  to  sdl  this  ship  (o  the  pursuers,  and 
a  vendition  was  delivered,  duly  reciting  the  ecrtifiGate  of  registry. 
It  wa$9ub$eHbid  bjf  Lambf  ihe  managkigpmrinerf  bjfike  oompM^ 
ftmL  'the  purBoera  obtained  pewcssion,  and  expended  a  larg^ 
sum  in  repairs ;  but  in  consequence  of  a  caveat  entered  by  Berry^ 
the  ooUedDr  of  the  customs  refused  to  register  the  vendition,  be« 
cause  it  was  subscribed  by  the  company  firm,  and  not  by  the  indi* 
mhiak  in  vdiose  name  the  ship  was  registered^  or  by  their  attornies^ 

UpoQ  dns  an  action  was  raised^  in  order  tu  compel  Berry  and 
the  other  pertnete  to  esfceute  a  regular  venditionj  or  to  have  them 
fimnd  liable  in  damages^ 

Agabist  this  action,  it  was  pleaded  by  the  defender^  that  by  the 
eperation  of  the  r^stry  acts,  a  ship  does  not  belong  to  acompany, 
but  to  the  partners  individuailyf  as,  otherwise,  foreigners  mig^t 
be  ptoprietors ;  that  a  vendition^  therefcxre,  cannot  be  signed  by 
the  company  firm,  because,  being  so  ngned,  it  is  not  signed  l^ 
the  persons  appearing  from  the  rq^tstry  to  be  proprietors^ 

With  r^ard  to  the  dum  for  implement  of  the  contract  by  de* 
lifery  of  a  r^ubor  vendhionf  or  damages^  it  was  maintained  thAt 
the  repstry  aots  provide  that  an  incomplete  r^t  to  a  ship  shall 
not  be  eSiNTtual  for  any  purpose  whatever,  dther  in  law  or  equity, 
and  that  any  other  construction  would  be  inconasteni  with  the  ob- 
ject of  the  statutes. 

<  The  four  judges  present  were  of  opinion  that  the  vendition 

<  sgned  by  the  company  firm  was  not  valid ;  and  three  of  thdr 
*'  lioiddiips  were  of  opinion  thatit  could  not  found  an  action  either 

<  fiir  delivery  of  a  valid  vendition,  or  fte  damages,  as  it  was  not 
^  effectual  &r  any  purpose  whatever,  and  as  an  opposite  doctrine 
*  would  defeat  the  reg^try  acts.  The  remaining  judge  had  not 
^  formed  an  o[nnion  upon  the  latter  point.^  Leiieh  v.  Berryj  SOth 
May,  1819. 
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98.  Ill  England,  in  like  manner,  it  has  been  held  that  \rhen  a 
bill  of  sale  has  actually  been  executed,  unless  it  is  properly  framed, 
according  to  the  terms  of  the  2Stb  Geo.  III.  c.  60.  §.  17,  it  is 
nuU  and  void  to  all  intents  and  purposes,  so  that  a  stranger  may 
insist  on  its  insufficiency,  Westerdett  v,  Dofe,  7  T.  R.  306.  and 
that  it  gives  no  title  even  in  equity,  Camden  v.  Anderson^  5  T. 
ja.  709.  Hibbert  v,  SoOesian,  3  Bro.  Ch.  Co.  671.  See  Lord  EU 
lenboroogh^s  speech  in  Cole  v.  Parkin^  12  Easij  475. 

99.  The  statute  requires,  as  we  have  seen,  that  the  certificate 
of  re^try  *  shall  be  truly  and  accurately  recited  in  words  at 

*  length,  in  the  bill  or  other  instrument  of  sale.** 

If,  however,  there  be  such  a  misrecital  of  the  certificate^  as  to 
make  a  bill  of  sale  void^  the  mistake  may  be  corrected,  and  the 
deed  re-delivcred  without  a  new  stamp,  so  as  to  be  effectual  from 
the  re«delivery.  Cole  v.  Parkin  12  Easf^  475. 

So,  where  a  bill  of  sale  of  a  prize  ship  was  made,  while  the  ship 

.and  the  certificate  of  registry  were  at  sea,  and  in  the  recital  of  the 
certificate,  the  sentence  of  condemnation  waa  said  to  be  dated  28th 
May,  1783,  and  the  certificate  of  freedom,  granted  on  the  23d 
January,  1783,  which  agreed  with  an  abstract  of  the  register  in 
one  of  the  offices  at  the  custom-house,  from  which  the  recital  was 

.  taken,  but  differed  from  the  certificate  itself,  and  from  the  ab- 
stractof  it  in  three  other  offices^  in  all  of  which  the  sentence  of 
condemnation  was  said  to  be  dated,  as  in  truth  it  was,  on  the  28th 
May,  1782,  the  court  held  that  this  mis-recital,  so  occasioned, 
did  not  vitiate  the  bill  of  sale ;  the  mistake  being  evident,  from 
a  comparison  of  the  dates,  it  being  impossible  that  the  ship  should 

.  have  been  made  free  before  condemnation.     Lord  Eenyon  added, 

that  *  even  supposing  the  parties  ha(}  had  an  opportunity  of  see- 

^  ing  the  original  certificate,  it  is  too  much  to  say  that  a  mere  cle- 

^  rical  mistake  should  render  it  null  and  void  V 

But,  in  a  case  where,  in  the  recital  of  the  certificate,  the  word 

*  oath"  was  used  instead  of  <  affirmation^^  <  sworn*  instead  of  ^ 
jfirmed,^  the  allegation  that  another  part  owner  was  not  resident 

•  Rotteatom  v.  SmUK  4  T.  il.  161.  So»  k  benig  objected  to  tiie  ytOiOkf  of  a  am. 
^tjhnct  of  a  ship,  that  the  foim  pteaciibed  by  the  sutute  wae  not  obeenred^  ***«Tr*«*rh  m 
the  form  being  ■  /  have  this  day  sold  and  transferred,  &c*  the  words  of  the  coDfeyanoe 
in  question  ran  in  the  third  person,  *  that  the  within  named  A.  haih.^^  £x>rd  EUenbo- 
rough  said, « If  the  act  were  to  be  so  constnied,  ft 'would  be  one  of  the  most  intofctmble 

*  Aoisances  that  ever  existed.*    TayaPf  ▼•  Kinhchf  1  SUtrkk  178. 
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within  twenty  miles  omUUd^  and  the  name  of  the  maaier  changed^ 
iQthough  in  other  respects  the  recital  was  correct,  the  bill  of  sala 
was  held  to  be  void,  WesterdeU  v.  DaU^  7  T.  R.  306. 

100.  The  form  of  indorsement  on  the  certificate  as  given  in  the* 
statute,  seems  at  first  sight  applicable  only  to  a  transfer  of  all  the 
mterest  of  the  vendor. 

But  in  a  case  which  came  before  the  court  of  Common  Pleas,  it 
was  dedded,  that  a  part  owner  may  transfer  a  part  of  his  interest, 
without  infringing  the  forms  required  by  the  act,  and  that  it  was 
sufficient  to  mention  in  the  indorsement  the  amount  of  the  interest, 
intended  to  be  transferred,  Underwood  v.  MUkr^  1  Taunt.  387. 
'  101.  The  statutes  apply  to  a  transfer  by  one  part  owner  to  an- 
other, as  wdl  as  to  transfers  to  a  stranger,  and  all  the  requisites 
must  be  observed  in  the  same  manner,  Spddi  v.  LechtnerCy  IS 
Ves.  688. 

102.  Although  it  is  necessary  that  the  names  of  all  who  have 
any  share  in  the  property  of  a  ship  should  appear  in  the  regist- 
ry, in  order  to  give  them  any  right  or  interest  in  the  ship,  yet  it 
has  been  held  that  if  the  names  of  two  partners  in  trade  appear 
(among  others)  on  the  certificate  of  registry,  as  owners  of  a  ship, 
the  provisions  of  the  registry  acts  are  satisfied,  and  do  not  operate 
to  [v^event  the  showing  how,  and  in  what  proportions  the  several 
owners  were  respectively  entitled ;  and  though  the  partners  may 
derive  title  under  different  conveyances,  yet  if  thdse  shares  were 
purchased  with  the  partnership  funds,  and  treated  by  them  as 
partnership  property,  and  the  partners  become  bankrupt,  these 
shares  will  be  considered  as  the  joint  property,  ExparU  Jones^  4. 
M.  &  S.  450. 

108.  It  is  not  necessary,  in  the  recital  of  the  certificate  in  tlie 
bill  of  sale,  to  recite  Ac  mdorsemenij  which  is  required  to  be  made- 
on  the  certificate  of  registry,  by  7  and  8  William  III.  cap.  f!2,  and 
26  Geo.  III.  cap.  60.  §  16,  Cappadose  v.  CodnoTy  1  B.  and  P. 
4SS. 

Upon  this  matter  a  learned  author  has  said,  referring  to  the 
latter  statute.     <  Indeed  neither  that  statute,  nor  the  statute  of 

*  King  William,  expressly  rendered  such  ah  indonement  essential 

*  to  the  validity  of  a  transfer  of  the  property  as  between  the  par- 

*  ties,  although  the  ship  might  be  liable  to  forfeiture  for  the  omis. 
^  «on  of  it ;  which  defect,  as  we  have  already  seen,  is  supplied  by 
'  ihc  last  statute,  84  Geo.  III.  c,  68.  §  16. ;  but  even  this  sta. 
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^  tute  doe&Dot  mjiitre  die  mdmawnt  to  1m  fedted  in  tbe 
^  of  sale,  Mr  can  it,  iHmo  k  rtlite  to  the  mane  traasfes,  properly 

*  be  recited^  heeaMe  k  b  ia  itt  own  naloie  subeeqiiwt  to  the  ese- 
f  cution  of  the  biB  <^eale. 

«^It  will,  however,  he  $lwdju  prudent,  altboi^h  periiaps  not  es- 
^  sentially  necessary,  to  recite  in  a  second  and  eveiy  sabse^pient 

*  bill  of  sale,  the  iadoraemenl  made  in  punuaaee  of  every  prtnous 
^  transfer  V 

104.  III.  The  OMl  ckss  of  caaea  to  be  sUted,  aie  tboee  in  wUeh 
the  question  has  been,  wkaiis  Ui0 naiure and  emimiqftkt  rigU 
conferred  upon  the  vendee  by  die  biU  of  sale,  sopposiag  it  to  be 
perfectly  aGonmte,  and  in  every  respect  eoaformaUe  to  the  sta- 
tutes, and  how  far,  and  ia  what  tense,  ike  mAieqmnt  cperatkm 
CTJoioed  by  the  statotea  aae  essential  to  the  validity  of  hia  tide? 

105.  Upon  this  matter  it  is  to  be  observed  generally,  that  the 
directions  of  the  statutes  are  guarded  by  the  sanoliea  of  mdJih/ 
only  in  regard  to  dioae  acts  which  aie  seqwred  to  be  dose  by  the 
immediate  partiea  to  the  sale,  and  that  the  statutes  are  merely  di* 
rectory  in  regard  to  tbe  acts  re(|Hired  to  be  performed  by  the  of- 
ficers or  other  dlird  parties,  whose  attention  to  their  duty  ia  en- 
forced by  penalties,  MtUd^fbrd  v.  Meadamt  S  E^p.  N.  P.  C.  C9, 
Hmih  V.  EhMard^  * Efiti^  110;  Underwoodv,  Mitter,  I  TamU. 
SS7. 

106.  It  has  been  mentioned  that  the  aela  requited  to  be  per- 
Armed  by  the  parties  in  addition  to  the  eaeoution  of  the  biUof 
dale,  are  dlfbreat,  asoordiag  as  the  ship  is^  at  the  time  of  the  oon- 
traot,  {fi  ihepori  to  which  she  belongs,  or  al  seop  or  dimtdfiom 
fhe  port  to  whuA  she  beUmg9f 

107.  (1.)  No  easea  htne  ooearred  in  Scotlaad  in  whkfa  the  eon- 
tract  of  sale  was  entered  into  whilethe  ship  was  in  her  own  port 

The  following  osaea  have  been  decided  in  Englend  i 

108.  Kirkpatriek  purchaaed  a  ship  Wid0rarq;ularlnllof  sale, 
but  the  indorsement  was  not  at  the  time  of  the  sale  signed  by 
the  vendom.    Jnstsad  of  getting  it  sigaed,.  Kefcpatrick  had  die 


<  ifUof^  fb  57.  I*  iPtiM  appMff  alls  dmn  ih» nammd  Hko^  V'V  nWaii  hHbm 
wgnatuiw  ate  nupcmiy  to  give  TaUditj  to  a cntiflaite  of  niS'^oj^  need  not  be  meatioiied 
inthetedtaloftheceitUkiaeinsbillofMde.  In  tbe  omb  of  i2Mfe»lo)»  t,  AnicA,  4  r.  iS. 
161,  the  want  of  the  meDtioooftheie  aignatmee  in  the  bill  of  ide,  was  objede^iD  ar« 
gomenttaDil  it  wm  aaiwemi  ttat  tia  set  crily  leqdbei  a  lechalef  tbe  eafUkbH^  but 
notofthenameeofdieoaDeieiMnlb^  yanfllipei»ta||aief  tfajiebjeaieaitithejiilg^ 
plenty  whidi  wipnt  opoa  anodier  point. 
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«hip  fegistered  at  the  same  port  in  ms  own  name,  and  delivered 
up  tbe  former  eertificate  which  was  cancelled.  He  then  sold 
the  ship  to  Hamilton  and  Touraj,  by  whom  she  was  again 
sold  to  the  defendant,  bnt  in  neither  of  these  sales  were  the  sta- 
tutes complied  with.  Upwards  of  two  years  after  his  original  pur- 
diaie  of  the  ship,  Kirkpatriek  became  bankrupt,  and  the  plaintiffs 
were  his  assignees.  About  six  months  after  his  bankruptcy,  and 
about  three  years  after  his  purchase  of  the  ship,  the  indorsement 
eriginany  made  on  the  old  certificate  now  cancelled,  and  which  had 
not  been  signed  at  the  time  of  the  sale  to  Kirkpatriek  was  signed 
by  the  yendors ;  and  the  plaintifs  then  demanded  the  ship  from 
the  defendants  upon  the  ground  that  they  had  no  legal  title.  It 
was  admitted  that  the  defendants  had  no  legal  title,  but  the  G)urt 
nevertheless  determined  in  their  favour,  on  the  ground  that  the 
indorsement  required  by  the  statute  to  be  made  on  the  certificate 
of  registry  when  the  ship  is  sold,  must  be  made  upon  an  eoAsHng 
insirumenif  and  here  it  was  made  upon  a  cancelled  certificate,  which 
was  then  inoperative.  Mats  v.  Jlftffir,  6  Easi^  144. 

109.  The  next  case  to  be  noticed  involved  the  question  whether 
the  acts  directed  to  be  performed  after  the  execution  of  the  bill  of  sale 
are  of  the  nature  cf  canMions  precedenij  which  are  essential  to  the 
compkikm  of  the  vendetfs  tUk^  so  that  the  proper^  does  not  pass  till 
they  are  performed,  or  whether  they  are  of  the  nature  of  conditions 
subsequent^  so  that  the  sale  shall  merely  become  void,  if  tbey  are 
not  afterwards  performed  as  directed  by  the  act  This  was  the 
case  oiPabner  v.  Moxon^  of  which  the  Mlowing  are  the  circum- 
stanees: 

The  plaintiff^  had  recovered  a  judgment  against  one  Moody  for 
L.887,  and  a  Writ  was  delivered  to  the  defendant,  sheriff  of  the 
town  and  county  of  Kingston-upon-HuU,  (indorsed  to  levy  the 
above  sum,)  on  1^  lltik  of  June  1812,  ol  a  quarter  past  12  in  the 
4Kfiemoon.  A  warrant  was  granted  thereon  by  the  sheriff,  direct- 
ed to  his  officer,  who  about  half  past  3  o^clock  of  the  same  after- 
noon took  possession  of  one-fourth  part  of  the  brig  Thirsk,  then 
lying  in  tbe  port  of  Hull,  b«ng  the  port  to  which  she  belonged, 
and  in  which  she  was  registered.  On  the  10th  of  June,  being  the 
day  preceding  the  levy,  Moody  being  owner  of  one-fourth.  Duckies 
of  another  one-fourth,  and  M.  Moody  and  T.  Duckies  of  another 
ooe-fourth  of  the  said  brig,  by  a  bill  oi  sale  of  that  date  sold  to 
A.  B.  and  C.  three  full  equd  and  undivided  fourth  parts  of  the 
vessel.    The  bill  of  sale  was  executed  on  the  day  of  its  date,  (10th 
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June)  about  B  o'clock  in  the  aftcrnooD,  by  J«  and  M.  Moody  and 
T.  Duckies,  and  at  the  same  time  a  memorandum  of  the  transfer 
by  all  the  four  was  indorsed  on  the  certificate  of  registry,  and 
was  signed  by  the  three ;  but  nmther  the  lull  of  sale  nor  the  memo- 
randum was  signed  or  executed  by  B.  Duckies  until  the  15th  of 
June  following.  The  hours  for  transacting  business  at  the  cu»- 
tomhouse  at  Hull  are  from  nine  in  the  rooming  till  two  in  the 
afternoon.    On  the  l\th  of  June^  ai  a  quarter  befbre  two  in  the  af- 

iemoon^  a  true  cofjf  qf  the  memorandumy  indorsed  on  the  cert^ 
cote  of  regietty,  and  signed  by  the  three  ae  t^breeaidy  woe  Iffl 
trith  the  f  roper  officer  qf  ike  automJumte  in  Hfdl  to  be  entered^ 
and  on  the  15th  of  June  anothv  copy  of  the  memorandum,  with 
the  signatures  of  the  four,  was  left  for  the  same  purpose*  The 
aheriff  and  hisoflBcer  did  not  retain  possession  of  the  ship,  but 
abandoned  it,  and  afterwards  the  defendant  returned  nuUa  bona* 
The  present  action  was  brought  against  him  by  the  plaintiffs  for 
a  false  return,  but  the  Court  of  King^s  Bench  were  of  opinion  that 
he  acted  properly  in  abandoning  the  brig.  Lord  EUenborough 
observed,  <  I  confess  that  I  have  always  thought  the  things  re- 
quired  to  be  done  by  the  act  were  in  their  natura  conditions  sub- 
sequent What  is  required  to  be  done  within  ten  days,  must 
undoubtedly  be  done  within  ten  days ;  but  where  no  time  is  li- 
mited, the  act  must  be  done  within  a  reasonable  time.  Lord 
Coke  says,  where  no  time  b  limited,  the  law  appmnts  the  time; 
and  he  notes  the  divernties  where  a  party  has,  during  his  wbde 
life,  or  only  a  convenient  time,  aoamling  to  the  subject-mat- 
ter: and  certum  est  quod. cerium  reddi  potest:  a  reasonable 
time  is  as  capable  of  being  ascertained  by  evidence,  and  when 
liscertained,  is  as  fixed  and  certain  as  if  fixed  by  the  act  of  par- 
liament. In  this  case,  all  that  was  required  to  be  done  by 
the  parties  to  the  transfer  was  done  by  three  of  them,  one 
of  the  tbr^  beiiig  the  person  whose  share  is  now  in  ques- 
tion ;  and  what  was  done  by  them  was  done  as  near  as  may 
be  instanter^  for  the  oopy  of  the  ind<M«ement  was  left  with  the 
officer  the  next  day  after  executing  the  bill  of  sale  and  signing  the 
indorsement;  but  it  appears  thiit  one  of  the  parties  did  not  execute 
till  afterwards^  but  still,  when  he  executed,  he  did  it  within  a  rea- 
aonable  time,  and  all  was  perfected  before  the  return  of  the  writ* 
Si^elffy  J.  said)  refierring  to  the  statutes,  « the  true  eonstruCi. 
tion  of  these  acts  seems  to  be  this  that  the  bill  of  sale  shall 
jb0  bolden  to  traiwfer  the  property  frpm  the  time  of  its  exe» 
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'ea6aa,  bat  fiball  be  liable  to  beoome  void  eapoitjbcto,  that  is, 

*  if  the  party  does  not  comply  with  the  requisitioiiff  of  the  statute 

*  within  a  leasonaUe  time,  upon  the  failure  of  which  the  statute 

<  makes  the  sale  null  and  voidf* 

HampieTy  J.  also  said,  <  It  seems  to  me  that  these  are  conditions- 

<  subsequent ;  there  are  no  words  in  the  act  to  shew  that  they. 

<  ought  to  be  taken  as  conditions  precedent.    The  efficient  act  is 
'  the  bill  of  sale,  which  is  to  be  void  if  the  requisites  of  the  statute 

*  are  not  complied  with  afterwards^    That  falls  predsely  within 

*  the  definition  of  a  condition  subsequent    It  must  be  I^  to  the 

<  court  and  jury  to  say  whether  there  has  been  a  compliance  within 

<  a  reasonable  time,  and  in  what  manner  the  condition  has  been 

<  performed.    Here  the  requintes  have  been  complied  with  within 

*  a  leasonable  time,  and  thesefoie  it  seems  to  me  that  the  bill  of 
«  sale  is  valid,'  Pabtwr  v.  ifajrofi,  2  if.  ud  S.  48. 

110.  (&)  We  have  next  to  mention  the  cases  which  have  occur- 
red upon  that  part  of  the  Btatutes  which  iqpplies  to  sales  made  while 
the  ship  is  iU  sea,  or  absent  from  the  port  to  which  she  belongs, 
26  Geo.  III.  c  60,  §  17.  84  Geo.  Ill  e.  68,  §  14,  and  16. 

111.  The  following  case  has  been  dedded  by  the  Court  of  Ses* 

MO. 

Margaret  Muir  lent  Macguffie  L.500,  and  on  the  4th  March, 
ISOS,  she  received  in  security  a  vendition  emJbxAe  absolute  of  the 
biigantine  Diamond  of  Oreenock.  The  ship  had.  sailed  fropa 
Greenock  on  tbe  day  preceding,  and  did  not  retom  till  the  month 
of  April  following.  Ko  indorsement  was  made  upon  the  eerti/kate 
qf  registiy  qfier  the  ship's  return  to  port.  On  tjie  98th  June 
thereafter,  arrestments  were  used  against  Macguffie  by  the  British 
X^nen  CSompany,  to  whom  he  was  indebted,  and  the  ship  in  quei^ 
tion  was,  inter  alia,  arrested.  On  8d  July,  Mrs.  Muir  obtained 
a  nem  ceri^teate  (^registry  in  her  own  name  from  the  custom- , 
house  at  Greenock.  On  22d  August,  Macguffie^s  estate  was  se- 
questrated, and  a  process  of  reduction  was  raised  by  the  trustee, 
for  the  purpose  of  havipg  the  vendition  to  Mrs.  Muir  set  aside. . 
The  court,  wUb  the  exception  of  one  judge,  were  of  opinion  that 
the  acts  of  Furliaroait  had  not  been  obeyed ;  that  the  regular  steps 
were  not  taken  at  all,  nor  wag  any  thing  done  till  long  after  the 
time  limited  by  statute ;  and  that  the  obtainiiig  of  the  new  oertifi'- 
cate  was  inept,  and  was  not  the  proceeding  which  was  imperatively 
pointed  out  by  law  where  a  ship  was  sold  under  the  circumstances 
in  question,  and  therefore  they  reduced  the  vendition,  Spence  v. 
JUuir,  20th  Jan.  1609. 
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1 18.  The  foflowiflfg  eases  have  been  dedded  in  Bngkad,  where 
the  sale  to6k  pttte  daring  the  absence  of  the  ship  frmn  her  port 

The  case  ttMtns  t.  Chanu^  Was  an^tidn  o^  tiover  for  a  ship, 
brought  by  the  plaintiflB,  assignees  of  EjAptttrick,  a  bankmpt, 
against  the  defendant,  who  didined  two-thiid  pans  of  it  as  the  yen- 
dee  of  Kirkpatrick  before  his  bankruptcy.  ThefketsoftfaecMewere 
shortly  these :  Kirkpatrick  being  indebted  to  the  defendant  in  more 
than  ib^  value  of  his  share  of  the  ship,  tM  Jugurt  taaie  a  hittof  sale 
thereof  (the  diip  being  then  at  sea)  to  th^  defendant,  and  sent  it 
to  him ;  biit  the  defendant  deelined  accepting  it  tiB  the  IBth  of 
NovembeTf  1800,  and  on  ihe  lOtfl,  Kirkpatrick  became  a  bonkropt 
On  BA  December,  and  notbrfofe^  the  i^uisites  of  the  act  S4  Geo. 
III.  c.  OB.  $  16.  Were  cotnplied  with,  the  ship  being  stiU  at  sea,  and 
within  ten  days  after  she  t^ttirtted  to  port,  an  indorsement  vras 
made  in  terms  of  the  act,  and  thd  other  itquintes  oom{riied  with. 
At  the  time  of  the  bankruptcy,  the  bill  of  sale  of  two-thirds  of  ehe 
ship  from  the  former  owners  to  Kirkpatrick  rtoatned  in  his  pos- 
sffsoon.  The  jury  hitving  found  fbr  the  plaintiiEk,  and  a  new  trial 
having  been  moved  for,  it  was  resisted  on  two  grounds,  one  of 
which  only  apices  to  the  present  subject,  vfas.  that  the  requiates 
of  the  statute  34  Geo.  III.  c.  68.  not  having  been  complied  with 
before  the  bankruptcy,  the  sale  was  not  complete  at  that  time,  and, 
consequently,  the  defendant  coold  not  now  retain  the  ship.  Upon 
this  objection,  Mr.  Justice  Lawrence,  who  deiitered  the  opinion  of 
Le  Bbmc,  J.  and  himseH^  said,  *  One  of  the  great  cbfeets  of  die 
statutes  20  and  34  Qeo.  Itl.  was  to  prevent  foreigners  being 
oono^rned  in  Briush  ship*,  irithout  being  sulgect  to  the  disad* 
vantages  belonging  to  that  character ;  and  (as  the  most  eflectual 
means  of  coming  at  an  immediate  knowledge  of  such  tronsftr) 
has  made  the  validity  of  the  transfer  of  every  ship  or  vessel,  with 
a  very  few  elceptions,  depend  upon  the  eom|4iance  widi  cer« 
tain  circumstances  which  must  convey  to  the  public  the  AiHest  in- 
fonnaticm  on  that  subject  The  words  of  the  statute  94  Geo.  III. 
C.6S.  §16.  as  they  respect  the  case  before  us  are,  [Here  the  learned 
judge  quoted  the  clause  from  the  ai^]  <  Such  being  the  words  of 
the  act,  the  public  will  be  most  effectually  served  by  holding  that 
no  interest  diall  pass  from  any  owner  in  British  ships  to  any  other 
until  the  public  has  that  information  which  is  so  essential  to  its 
commercial  welfare ;  and  the  objects  of  the  parties  to  such  con- 
tract win  be  best  consulted  by  allowing  the  longest  time  to  eom^ 
ply  with  the  requisites  of  the  act,  so  as  that  which  was  meant  to 
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— e  tffiwtiwil  fcpmgay  amaiiwtotit  tiam^  By  nHbtfDistriittikm  th6 

f«tie9  to  ihe  oootncl  Itin  be  iBott  ttiMfi^  caUe^ 

niciliitriy  with  tht  reqmlites  of  the  act^  wlrich^Mt  — tf  ftwa  ite  ge* 

nenl  soopt^  bntfirotttfac  wm^of  it»  it  is  tf  idft  wHe  intandtji  td 

bsdoaewithflnitchbgF^  And  th»|)uiiLl<Mui  will  apt  low  tfar  bcwiBt 

of  fab  coBtmct,  if  at  aay  time  hd  caatj^  with  the  ftqpisiteii  he» 

ibee  the  tig^li  of  ethen  imttrine.    But  if  fliieaci  wer#  to  be 

ceniidweJeggifHiganiiidcfiMkeUalefor  tifeertih^ieBW 

WB^mafteBy  it  woqUI  euUe  a  ttfanefar  of  pn^pecty  to  be  nkade  to 

JbmgMflBy  who  mig^  lelinio  eewoeakd  own^n  vwtll  Aei  loiiini 

ctf  the  venei  to  her  porty  wbiolt  itilght  noi  be  fct  n  fprni  length 

of  tame*    Or^if  the  act  ie  to  be  nikdentood  as  elbiHiig  a  eertaii 

feaioaaUe  time  for  ceBiplying  with  the  leqoiritee  iftnr  tboeae* 

cotioD  of  the  billt  or  other  oontnietof  sal^  and  by  aily  inadTert* 

enee  that  tinie  ihonU  be  eaceeilcdy  (aa  to  the  eoctent  of  which 

theio  mej  be  Teiy  diflSarentopnionfl^)  Aw  eoWMqaeaoe  weuU  be^ 

that  the  sale  wcttild  be  for  emet  luiU  and  void^  bewever  great  the 

damage  might  be  to  the  purchaser/    The  Itaitaed  |udg6  fhew 

ppoeeeded  to  lHavW  the  dialSiMft)il  hetweeit  the  eew  novl^  under 

owiidmalidiB,  awd  the  easefl^  of  enrefanclita  df  faai^gumt  and  aalte 

under  the  statute  27  IL  VIIL  to  whieh  it  had  btei  dolqpersd^ 

and  eonduded  by  |^ing  it  sis' theropiaioii  M  the  Courts  that  there 

flhoirid  not  be  »  n^  trials  ifoer  y.  Clhontedk, »  Shsl^  89^ 

IIS.  Lced  Chief  Josliee  JUeM^  vpm  thi^jodgnienli  hie  saidi 

*  I  appsehend  the  hamed  Jtidgd  ntust  bd  linderstnHl  ta  apsak 
<With  lefcreDOs  to  the  fiurta  of  the  oaae  befarr  the  Gonri^  of  sueh 

<  nqnisilbs  only  08  inagf^  atonrding  to  the  ciimitnstiuloio  of  the 

*  tmsaetioo,!  be  immediately  eeot]^ed  itithy  and  did  net  mMi  to 
cimiiHte^  that  if  Chemoek  had  delitered  e/ dofiy  of  hia  biU  of 
<sibt0theoiioer8£e^bfWthobBnhriiptoyofKitkpatM^aofaB  to 

*  have  enaUed  thenl  tomefce  the  proper  indeiieBtent  on  thc^  affi^ 

*  davit,  he  would  not  tbnraby  haye  acquired  en  iuehoat^  tide^ 

<  wMcfa  might  have  been  perfected  by  the  indotsenleJt  made  on 
« dke  cex^ficete  widun  ten  daya  efter  the  ship's  retmrn/    MioU^ 
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114  Acootdingly)  it' will  be  sees  dmt  the  jndgimnt  doliferBd  bf 

Mr.  Justice  Lawrence  in  the  above  case  has  been  much  eimnnmimdt 

upon.    The  view  whidi  has  lattiedy  been  taken  of  the  satgeel  wil^ 

be  seen  fiom  the  following  caaes: 

In  MesUter  r.  GiUupitj  the  Lord  ChaneObr  said,   « As  to^ 

the  generality  of  the  proposition  stated  by  a  Tery  able*  Judge 

in  Mo89  V.  Chamoeky  a  very  full  oonsideraoon  of  all  that  most* 

be  held  the  doctrine  under  this  act  of  Parliamcnt  leads  me  to 

doubt  whether  that  mustnot  be  qualified;  otherwise  there  hasr 

been  a  great  miscarriage  certainly  in  oourto  of  equity,  oonoetv-^ 

ing  that  there  is  an  analogy  between  this  and  the  annuity  act- 

The  propotttion,  as  stated  in  that  judgment,  goes  to  this  extent,' 

that  i£  a  man  sold  a  diip  at  sea,  the  vendee  having  done  etay 

thing  required  by  the  act  that  ooidd  be  done^  butafterwards,  be* 

lore  the  arrival  of  the  ship  in  port,  an  act  of  bankruptcj  was  oom- 

mitted  by  the  vendor,  the  assignees  under  the  conwnissjon  of  baak. 

ruptcy,  net  the  vendee^  would*  take  the  ship.  The  prqmition  is* 

not  so  stated  in  terms ;  but  the  language  in  which  the  judgment 

is  expressed  covers  that  case.  I  cannot  concur  in  that,  and  1 1^ 

prebend  the  proposition,  that  the  grant  of  an  annuity  is  good  for 

nothing,  if  a  bankruptcy  takes  place  before  enrolment,  would  hacve 

been  a  considerable  suqurise  upon  Lord  Thurlow.    My  ofaaer- 

vation  does  not  apply  to  the  actual  decision  of  that  case,^  Jfeetatfr 

V.  GiZbs>pt^ll  Ves.6S7. 

In  like  manner,  in  the  case  of  HtMntrd  v.  JaknHtm  in  the  Bx* 
chequer  CSiaraber,  Mr.  Baron  Wood  expressed  his  dissent  fraoi 
the  doctrine  delivered  in  Moss  v.  Chamock.  He  says,  *  By  stat. 
S4  6.  IIL  c.  68,  §  14,  it  is  enacted,  that  no  transfer,  contract, 
or  agreement,  for  transfer  of  property  in  any  ship  or  vessel,  shall 
be  valid  or  efl^ual  for  any  purpose  whatever,  either  in  law  or 
equity,  unless  made  by  Ull  of  sale^  or  instrument  in  writing, 
oontainbg  such  recital  as  prescribed  by  the  act  26  Geo.  Ill/ 
When  a  bill  of  sale  is  made  in  writing,. truly  reciting  the  certi- 
ficate of  re^try,  accordmg  to  this  section,  it  is  as  I  oonodve,  a^ 
good  and  valid  bill  of  sale,  and  transfer  of  property,  as  between 
vendor  and  vendee,  from  the  moment  of  ita  execution^  and  needs- 
nothing  more  to  perfiBCt  it ;  yet  still  it  may  be  defeated,  or  ren* 
dered  void  by.  the  ndn-perfbrmance  of  certain  subsequent  acts- 
required  to  be  ckme  on  the  part  of  the  vendee,  where  it  is  ex-' 
pressly  so  declared.^  And  again,  after  stating  that  a  difiicttlty 
n  the  case  then  under  judgment  was  attempted  to  be  obviated 
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.by  Qontending  that  no  property  passes  from  the  vendor  to  the 
vendeey  till,  all  these  things  are  done^  the  learned  judge  goes  on, 

*  the  case  of  Moss  t^.  Chamockf,  S  East,  S9S,  has  been  dted  to 

*  prove  that  position,  and  it  is  said  that  if  an  act  of  bankruptcy  in« 
^  terrenes  be&xre  the  delivery,  (i.  e.  of  the  copy  of  the  bill  of  sale,) 

<  although  the  deUvery  be  within  a  reasonable  time  afterwards, 

<  the  vendee  loses  the  ship.  With  great  deference  to  that  au- 
/  thority,  I  cannot  agree  to  it.    /  Mnk  the  prcpsrigf  passes  in- 

*  stan(bfy  by  the  bill  qfsak^  and  thai  the  stsbsequeni  acts  to  be 

*  dancy  are  not  necessary  to  transfer  the  property ^  but  that  the 

*  grant  is  defeasible  by  subsequent  omissions^  in  cases  where  it  is 
^  so  expressly  pravidedy  but  not  otherwise.  If  it  were  not  so,  then 
^  there  could  be  no  transfer  of  the  property  when  a  ship  was  at 

*  sea,  until  she  had  returned  to  her  port,  and  an  indorsement  on 

*  the  certificate  had  been  made,  and  a  copy  delivered  to  the  offi- 

<  cer ;  and  even  though  the  statute  gives  ten  days  after  her  re- 
^  turn  to  do  it  in,  yet,  if  an  act  of  bankruptcy  happened  within 

*  the  ten  days,  and  before  it  was  done,  the  sale  could  have  no 
.'effect     This,  in  my  humble  opinion,  would  be  extremely  in* 

'jorious  to  the  public,  and  is  contrary  to  the  spirit,  and  even 

*  the  letter  of  the  provision,   which  supposes  and  recites  that 

*  there  may  be  an  alteration  in  the  property  of  a  ship  or  ves- 
'  sel  whilst  she  is  at  sea,  or  absent  from  the  port  to  which  she 

<  belongs,'  Hubbard  y.  Johnston^  3  Tauni.  206  and  208. 

Lastly,  in  the  case  of  Diaeon  v.  Ewarty  the  same  matter  again 
came  under  the  consideradon  of  the  Lord  Chancellor,  when  his 
Lordship  said,  ^  when  this  case  was  before  me,  I  conddered  that 
'  there  are  some  important  points  of  law,  which  will  be  involved  in 
'  its  decision,  and  resolved,  before  I  did  any  thing&rther,  to  have 
^  the  opinion  of  some  of  the  judges  upon  these  questions.     I  have 

<  ance  received  from  Mr.  Justice  Abbot,  now  on  the  circuit,  a 

<  note  Gontiuning  the  opinion  of  himself  and  the  Lord  Chief  Jus- 
^  tice  of  the  common  pleas,  which  is  in  substance,  thai  the  tramsfer 
'*  qfa  ship  at  sea^  if  all  the  requisites  of  the  registry  acts  have  been 
'  dukf  complied  withy  at  the  time  of  the  transfer y  vests  the 

>  property  ir^  the  vendeCy  subfect  onkf  to  be  divested  upon  the 
^  ne^ect  of  Ae  vendor  to  make  the  indorsement  on  the  eert^cate  of 
^  ^gi^lry  wi^in  the  ten  days  after  the  return  qf  the  ship  into 

*  port :  that  if  a  bankruptcy  inten^enes  before  the  arrival  of  the 
*'  ship,  the  indorsement  being  only  an  act  of  duty  on  the  part  of 
<^  the  vendor,  and  passing  no  interest,  may  be  performed  by  the 
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bankrupt  himself;  and  that  (as  in  this  case,)  if  the  Tendor  ha9 
given  a  powtr  of  attorney  to  perform  tlm  act  of  duty,  prrrioiis  to 
the  bankruptcy,  his  attorney  nrnj  cany  it  into  effect,  notwith- 
stan&g  the  act  of  bankruply  has  intermediately  occurred.  This 
is  the  ojnnion  wludt  thcise  judges  have  giren;  and  npon  the  an* 
thority  of  their  communication  I  shall  act^  as  if  it  were  the  set- 
ded  law  of  the  case,  whidi,  indeed,  upon  lookii^  into  the  acts  of 
parliament,  and  oonsidermg  the  ojnnioD  delivered  In  me>  I  think 
that  it  is  *.^ 

115.  Upon  the  authority  of  this  class  of  eases  then,  the  follow, 
ing  points,  it  would  seem,  may  be  held  to  be  settled  in  die  law  of 
England. 

116.  Istf  that  by  the  execution  of  the  bitt  of  sale,  provided  it 
is  framed  according  to  the  terms  of  the  statates,  the  sale  is  oonw 
plete  as  between  the  vendor  and  the  vendee,  and  die  property 
passes  to  the  latter,  so  that  aldiough  the  vendor  should  become 
bankrupt  before  the  sUp's  return  to  port,  his  asognees  eouki  not 
take  die  property  -f . 

117.  2dfyy  that  the  right  of  the  vendee  is  BtvarAeless  sub* 
^ect  to  be  defeated,  by  the  fiailure  to  perform  sudi  of  the  subse. 
quent  acts  as  are  enjoined  to  be  performed  by  the  parties  them- 
selves, under  ike  sanction  of  nuttih/j  which  acts  are  therefore  c^ 
the  nature  of  conditions  subsequent. 


♦  JMsM  V.  EmuU  S*  Menr.  338.    8m  MNBe  Andwr  nhminliimi  co  As 
JK 4W  V*  Chartfockf  in  palmer  ? •  Jf om*,  2  M.  and  &  48. 

t  In  applying  the  doctzines  establiahed  in  En^and  upon  tint  mtdta  to  the  Isw  of 
Soodand*  it  it  nc^eoary  always  to  keep  in  tiew  the  diatincdon  espkined  in  the  introduc- 
tion, (rapra  No.  10.)  vis.  that  by  the  law  of  England,  tlie  piopHty  oTdM  tUag  iild  panes 
lotlMf«n4M  hy  theiale  vitfmtt  delivery^  vhnwas  by  the  law  of  Scothmd  tho  voadee 
^^qpifft^  mezely  #  geno^ol  right  pievious  to  dcUyety.  In  the  above  chus  of  ewes  in 
]Sngland,  it  waf  quite  consistent  to  hold,  that  upon  tbe  sale  of  a  aliip  at  sea»  if  the  bvU 
of  ^le  WM  contctly  framed,  die  property  instandy  Tested  in  the  vendee,  and  altfaou^ 
the  fudor  became  bankrupt  bdbre  her  lefaro,  his  assignees  eonld  not  take  the  ptepeity, 
"ftwt  In  ft»«***»*«*  s&  additiflSMl  mmilirr  wonld  aiise*  aonoosiBK  n  eemnlaia  and  Hnnlar 
fSpfH^  to  ^vf  fa^^  nuide  ip  teftn^  of  the  statutes,  via.  whether  tMoir^f  waa  not  necea. 
8V7  tp  transfer  lh(  j^roperty  to  th«  vendee,  so  as  to  prevent  the  creditors  of  the  vendor 
ftpm  taking  if,  in  the  event  of  his  fldling  before  the  ship*s  leturn. 

Fmther,  it  will  be  observed  widireqpeet  Id  the  law  of  £ngiaod«  dwt  aldhf^^  tiie 
pnpei^^  n^add  aft  sen  panai  Iwtanlly  to  the  vendof  «a  tbt  <mwnfc>aof  tlmbia 
4f¥f^  7^  tlM  ft^te  ^  SI  Jacu  I.  i*  equally  applicnble  to  sbipe  as  to  other  pseporiy 
left  ill  thf  visible  ownership  of  tl^e  vendor  after  a  sale ;  the  operation  of  this  statute  b  ip 
no  degree  affected  by  the  registry  acts,  and  therefbre  it  has  been  rqwatedly  hcid,  that 
when  a  ahq>,  after  being  soM,  has  been  left  in  te  pwiiswslnnt  order^  and  dispasjliew  of 
thovendoB  till  his Agkaipt^  the  m»f my  is  varted  iaUi  inigMryi  Vidn  Selwya^ 
N.  P.  1176,  T7. 
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11&  SdKy,  that  when  a  oertain  period  is  aasigned  in  the  8t»- 
lutes  for  the  perfennanee  of  those  acts,  they  must  be  done  wUMn 
thai  period  i^  order  to  be  cffiBCtiial ;  and  irheve  no  time  is  astiga** 
ed,  die  act  must  be  done  wfUkin  a  reattmaUe  Hmt. 

110.  I  have  sud,  that  the  right  of  the  vendee  is  sidijeet  to  he 
defeated  by  the  failare  to  perfbnn  those  acts,  the  perfomanee  of 
which  is  ag^dftand  by  ike  mncSon  ijfmwBUff.  The  poecise  extent 
of  this  limitation  does  not  seem  to  be  yet  ascertainod,  as  it  is  not 
finally  settled  whether,  in  the  case  of  the  sale  of  a  ship  during 
h«r  absence  from  her  port,  the  nullifying  words  at  the  end  of 
the  16th  section  of  the  sUtute  S4th  Geo.  III.  c.  fia  aie  confined 
to  the  indorsement  on  the  oertificste  of  registry  upon  the  dnp% 
retiBrn,  or  whether  they  also  apj^y  to  the  de&veiy  of  a  copy  of 
the  bill  of  sale. 

190.  In  one  case  whidi  has  been  decided  in  Soodand,  it  haa 
been  fixnid  that  the  nulUty  does  eKtmd  to  the  delivery  of  the 
copy  of  the  bill  of  sde ;  and  a  sale  in  whidi  thb  was  omittsd 
wss  held  to  be  voided  by  the  omission^  so  diat  an  instirance  having 
been  effected  by  the  vendee,  and  the  ship  having  been  lost  with- 
out ever  returning  to  her  port,  the  court  held  that  he  could  not 
recover  the  loss  in  an  action  on  the  policy,  Porten^e  TnuUee  v. 
iSiton/,  lltb  Dec.  1816. 

121,  This  matter  has  excited  a  great  deal  of  discussion  in  Eng- 
land. It  was  first  held  by  the  Court  of  King's  Bench^  {Heaik  v. 
HuHbardf  4  East,  110.)  that  the  omission  to  deliver  a  copy  of 
the  bill  of  sale  to  the  officer  was  fatal  to  the  sale.  A  amilar  judg- 
ment was  again  ^ven  by  the  same  court  in  another  action  con- 
nected with  the  above  case,  and  resting  on  the  same  facts,  {BhsBmm 
V.  Hubbardj  6  East,  407.)  As  the  pbdndflii,  however,  in  this 
last  action  did  not  recover  by  reason  of  a  defect  in  thar  own  title 
as  assignees,  a  new  action  was  raised,  and  the  Court  of  Ea^g> 
JBoich  having  adhered  to  their  former  opinion,  the  cause  was  eaiw 
ried  to  the  Exchequer  Chamber  by  writ  of  error,  and  there  the 
judgment  of  the  King'^s  Bench  was  reversed  by  the  opinion  of 
five  judges  against  two,  (Hubbard  v.  Johneton^  9.  Taunt*  177.) 
Oi  this  majority,  those  judges  thought  that  the  nullifying  words 
at  the  end  of  the  16th  section  of  S4th  Gea  III.  c.  68.  are  confined 
to  the  indorsement  on  the  certificate  at  the  ship'^s  return,  and 
are  not  applicable  to  the  delivery  of  a  copy  of  the  bill  of  sale,  {Ab^ 
iolt^  M.)  This  judgment  c£  the  Skehsqncr  Chamber  was  can- 
died by  writ  .€i  error  to  the  House  of  Lords,  where  the  case  is 
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still  depeading,  (Vide  JibM,  64,  Soli,  l~Sa9.)  But  pending 
tlu8  proceeding  in  the  Exchequer  Chamber^  the  Court  of  Sling'* 
Bench,  in  ano^r  case,  again  coofinned  thefar  former  judgment  *. 
1 S2.  IV.  In  the  cases  which  have  hitherto  been  stated,  although 
the  delects  in  the  title  of  the  vendee  arose  from  a  fiuUire  to  comply 
with  the  lequisites  of  the  statutes,  it  did  not  iqppear  that  that  &it- 
uie  arose  from  the  misconduct  or  fraud  of  the  vendor.  In  these 
cases,  therefiifre,  as  the  acts  of  parliament  are  imperative,  it  was 
held  that  a  court  of  equity  could  no  more  relieve  from  the  conae- 
qumces  of  a  defiect  arising  from  a  non-compliance  with  the  act  than 
a  court  of  law.  But  suppose  that  in  the  sale  of  a  ship  at  sea»  a 
regular  bill  of  sale  is  executed,  a  c(q>y  delivered  to  the  office,  and 
every  thing  else  done  according  to  the  statute,  but  that  when  the 
ship  returns  to  port  the  vendor  should  fradulently  and  wrongfully 
refuse  to  make  the  neoessaty  indorsement  within  the  ten  day%  is 
the  same  prind}de  to  prevail  to  this  extent,  and  is  the  vendor  to  be 
permitted  to  enjoy  the  fnuts  of  his  own  wrong  ?  The  occunence  of 
this  question  gave  rise  in  England  to  ajburih  seA  of  cases,,  in  which^ 
although  the  courts  of  equity  seemed  at  first  strongly  inclined  t» 

•  Ba^Um  V.  JiicftwM,  8.  Eut,  511.  It  It  proper  to  obttrve,  howmr*  that  ib« 
question  m  to  the  applicAtion  of  the  ouUifjrlng  wordi  la  the  16th  Mction  of  the  act* 
oecunred  io  some  metfure  ineidentallj  in  thii  teriet  of  Eogiiih  cams,  boouue,  aT- 
thoogfa  the  vendee  in  these  esses  nefketed  the  provisions  of  the  ISth  seetiooy  yet  he 
took  eups  foe  eompletiog  his  title  in  a  dlAnnC  way,  via.  by  getHmg  Mr  sA^  al  ancr 
r^gitUred  de  novo  in  his  omnforU  which  was  a  diflkrent  one  from  the  original  port ; 
and  the  proper  question  before  the  court  was»  whether  such  a  mode  of  proceeding 
was  valid.  But  in  the  case  of  Poriir^i  Tnuteet^  the  vendee  took  no  step  whatever 
towards  completing  her  title,  in  compliance  with  the  regiatiy  acta*  and  therefore 
the  question  then  was*  whether  the  vendee  was  at  liberty  to  omit  altogether*  or  for 
an  unpeasonably  long  time,  complying  with  the  dirsctkms  of  the  statute  in  regard  to 
the  steps  to  be  uken  previous  to  the  ship*s  return  to  port,  without  nullifying  the 
sale.  Now,  in  all  the  English  cases  upon  this  point,  although  there  has  been  a  dif* 
ferenee  ot  opinion  as  to  the  nature  of  the  acts  enjoined  to  be  performed  by  the  par- 
tlea  to  the  aak*  whether  th^  were  essential  to  the  completion  of  the  veodee*e  tltla 
in  the  first  inatance,  or  whether  they  were  of  the  nature  of  oonditiona  8Ubecqiiaot» 
yet  the  judges  have  uniformly  held,  that  the  title  cannot  be  complete  unless  the  acta 
required  arejter/brmedf  those  which  are  enjoined  to  be  done  within  a  certain  period, 
within  that  period,  and  those  where  the  time  Is  indefinite,  within  a  rsasonable  time. 
(S.  Bast,  sea  *»pnh  No.  IIS:  VMa  FiOmerY.  Jfonm,  Snp.  No.  111.  Mettaerw. 
GUkfpie^  Sup.  No.  Hi.)  In, this  view*  the  case  of  PortirU  DrmtUa  is  anakgoua 
to  that  of  JIfoM  V.  Chamoek;  and  it  will  be  observed,  that  while  it  has  slnre  been 
held  that  thetawwiu  ttaied  inaccuretely,  or  too  broadly  In  that  case,  yet  the  learned 
judges  who  have  been  of  that  opinion,  expressly  stated  that  the  declslba  Itself  was 
fight,  becauae  then  had  hem  m  mreoHnuAU  iOey  in  dsUvering  a  copy  of  Uie  Mil  of 
oale,  according  to  the  dirsetioot  of  the  set.  i'alsirr  v»  JfosMi  fikip.  Nob  HI,  Mt^ 
laer  v.  GiOeiple^  Sup.  Na  114. 
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give  Tefi«f^  yet  it  setinis  latterlj  td  have  been  settled  iftlMt  the  righite 
of  tbe  parties  ean  be  secured  only  by  a  compliaace  vlth.  thedkee- 
tioDs  of  the  statxites,  and.  that^  however  geievous  tfie-CaaH  may  be, 
whete  tbe  omis^ii  has  occurred  through  the  fraud  of  <me>  party, 
no  relief  ean  be  ^ven,  HdU^  1. 812^    Jiboit,  76.  . '  . 

188.  In  the  first  case  in  which  tlus  question  occurrdi  Jid  .dec^ 
mm  was  given,  {Mniaer  v.  GUktpie.  11  Vee*  jS81.)  the  pSar- 
ties  having  i^re^  to  a  oompromifie«  But  die  Lord  Chaooatldr  and 
the  Master  of  the  Rolls  expressed  themselves  to  the  foUowilag  ef- 
fect The  Lord  Chancdhr  satd-— <  The  case  alleged  byj  tjil^  bill 
is,  that  the  plaintiff  was  improperly,  "wilfully,  and' frtadHleatly 
prevented  from  making  good  his  title,  and  prevented  <}by  thp 
Beatsonsy^  (the  vendors)  <  bound  in  conscience  to  assist  hjin  itl:aU 
his  endeavours  for  that  purpose.  Suppodng  that  tri4(^<a6otber 
qoestaon  arises ;  and  I  agree  there  canr  be  no  relief  u<)  Qq)i|ity)if 
the  act  has  posiuvely  said  so.  On  the,  other  hand^  iff-  tbati^is 
not  expressly  declared,  or  the  relief  clearly  excluded  by'tji^|io»> 
hey  of  the  act,  the  equitable  jurisdietion  upOH  fraud.  eiMAta^ 
Many  other  cases  may  be  put:  Suppose  a  ship  at  seafS^JLdfpf 
L.  10,000,  and  by  circumstances  she  becomes  worth  hf^f^QJOffP^ 
and  upon  the  return  of  the  ship^  the  master  being  thefi-^tif nd*  of 
the  vendor^  is  kept  out  of  tbe  way,  and  there  could  fb^iPp^  cpp^ 
victioD  of  him^  or  proceeding  according  to  the  act  ^  in;j^i§ttsu;n» 
pie  esse,  nothing  resting  in  agreement,  -  but  the  t^Udjqfiaiif^d 
as  far  as  posable^  and  the  consequential  right  to  bs^x#  Jtim^Mle 
good  prevented  by  a  clear  palpable  fi»ud,  woUld.t^f^^^  bfi;a 
right  to  come  here  or  to  bring  an  aetion  ?  Many  ^rcupi»taqcps 
may  be  supposed  that  would  make  it  impbsnUe.  t^.  rec^r  tbe 
actual  danu^ges,  or  to  place  the  party  in  the  aetual  state  ja  whi^h 
he  ought  to  be^  Then^  what  has  this  eourt  been  in  the  h^b^t 
of  dmng?  As  to  the  polidy  of  the  act,,  a  variety  of:  ias^o^s 
that  might  be  put,  which  wouki  terrify  all  mankind  froql  deal« 
ing  for  a  ship  at  sea,  must  be  considered.  Upon  the  statute  of 
frauds,  though  declaring  that  interests  shall  not  be  bcAi^d  eK« 
eept  by  writing,  cases  in  this  court  are  perfectly  familiar  .de«i« 
ding  tfiat  a  fraudulent  use  shall  not  be  made  of  that  stotet^f 
where  this  court  has  interfered  against  a  party  meaning  t^  make 
it  an  instrument  of  frauds  and  said  he  should  > not  ,tA»  ndyan* 
tage  of  his  own  fraud,  even  though  the  statute  has  declared 
that,  in  case  these  drcumstances  do  not  exist,  the  inslruifient 
shall  be  absolutely  void.^    (His  Lordship  then  gives  aaesample. 
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and  afterwards  prooeedfl,)  <  I  dd  not  say,  attpndtng  to  the  whole 
'*  policy  of  these  two  acts  of  parliament,  this  is  a  case  in  which  the 

<  court  finally  will  he  at  fiberty  to  ptoceed  on  that  ground.    But 

<  the  question  at  present  is,  whether  I  can  take  upon  mysdf  at 

<  this  moment  to  say,  that,  upon  full  cpnndenition  of  all  that 

<  can  be  submitted,  this  court  has  clearly  no  right  to  interfere. 

<  For  the  purpose  of  the  picsent  interpontion  of  this  court,  it  is 

<  suflicient  to  say,  the  case  furnishes  a  question  erf*  great  doubt  as 

<  to  the  law.^ 

The  case  was  heard  again  before  the  Lord  Chancellor  and  the 
Master  of  the  Rolls,  and  the  following  observations  were  made 
upon  the  point  now  under  considerstion.  The  Lord  ChanceOor 
said,  <  in  this  case,  the  party  comes  here,  saying  he  has  neither  a 
Iq^al  nor  an  equitable  title,  but  he  was  prevented  by  the  fraud 
of  the  defendants  from  having  a  legal  title,  dearing  this  court 
on  account  of  that  fraud,  to  make  him  a  good  legal  title.  I  al- 
low the  diflBculty  with  reference  to  the  terms  of  this  act  upon  the 
distinction  well  taken  at  the  bar  as  to  the  annuity  act,  that  the 
amui^  act  was  intoided  merely  as  a  protection  to  private  rights ; 
the  object  of  this  act  being  the  public  interest,  as  well  aa  the 
rights  of  the  parties.  But  it  is  to  be  considered,  if  the  party  will 
be  contented  with  less  than  his  rights,  and  the  public  interest  is 
in  the  same  situation,  whether  there  is  not  a  principle  by  which, 
though  the  fraud  has  prevented  the  full  benefit  to  the  party,  he 
shall  have  all  this  court  can  give  him,  not  infringing  the  public 
interest;  and  whether,  though  perhaps  we  cannot  give  him  aU 
the  benefit  he  would  have  had  if  no  fraud  or  prevention  had  oe- 
euned,  as  then  the  title  would  have  been  complete  the  moment 
the  indorsement  was  made,  there  is  not  substantial  relief  that  we 
m^y  give  him  consbtently  with  the  acL  In  that  view,  it  is  ne- 
cessary to  conader  in  what  form  the  relief  ought  to  be  adminis- 
tered* It  is  familiar  to  come  to  this  court  fot  a  qiecific  perform- 
ance of  an  agreement,  the  whole  benefit  of  which  the  party  cannot 
have,  and  if  he  waves  that  part,  it  is  not  competent  to  the  other 
party  to  refuse  to  perform  the  rest,  as  the  whole  cannot  be  exe- 
cuted. Where  would  be  the  mischief  to  the  public,  whatever 
may  be  the  opinion  as  to  the  ownership  between  the  day  on  which 
the  fraud  was  committed,  and  the  completion  of  a  l^al  title^  ia 
diveedng  a  bill  of  sale  to  be  now  executed,  transfening  the  legal 
title,  if  the  plaintiff  will  take  it  from  this  time  instead  of  an  ettr« 
Iter  period*^ 
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Upon  the  name  point,  the  Mdrter  qf  (he  RoBa  (Sir  WilBam 
Gnmt,)  observed :  <  upon  the  supposition  that  the  fact  should 
turn  out  that  the  defendants  dBd  mlfiilly  and  fraudul^tly  pre- 
▼ent  the  completion  of  the  transfer,  a  question  of  great  import. 
ance^  and,  as  it  seems  to  me,  of  great  nicety,  arises.  Whenever 
that  oomea  to  be  discussed,  the  court  will  be  pressed  on  each  ade 
by  oonaderaUe  diiBculties  and  embarrassments.  There  is  no 
doubt,  by  the  express  words  of  the  act,  the  Inll  of  sale  and  the 
contract  are  absolutely  void  to  all  intents  and  purposes.  The 
question  is,  whether  there  is  any  admissible  evidence  of  any 
agiecimcnt,  except  this  very  bill  of  sale,  which  is  to  all  intents  and 
purposes  void  and  nulL  It  is  to  be  conndered,  that  this  act  was 
fiamed,  not  for  the  purpose  of  ascertuning  the  rights  of  parties 
against  each  other,  or  protecting  them  firom  fraud,  but  with  the  view 
to  a  great  purpose  of  public  pcdicy ;  and  the  act  in  all  its  provi- 
sions,  compels  them  to  observe  regulations  not  in  any  degree  re- 
quinte  for  their  Ofwn  private  interests,  in  order  to  accomplish  the 
enda  of  the  act  It  may  be  sud,  the  legislature  having  proposed 
their  object,  proposed  the  only  means  by  which  that  object  was 
to  be  secured,  judging  of  the  propriety  of  enforcing  that  object, 
and  by  such  means ;  embracing  that  object  and  prescribing  these 
means,  whatever  inconvenienoe  mi^t  result  to  private  individu- 
ah.  The  harshness  therefore,  in  particular  instances,  is  not  to 
be  taken  into  consideration,  the  object  being  not  to  provide  for 
the  interests  of  parties  as  against  each  other,  but  at  all  events  to 
attain  that  great  ckject  of  public  policy,  to  whidb  it  might  be 
thought  right  to  sacrifice  individual  convenience  and  justice,  ac- 
oovding  to  ordinary  rules.  It  may  be  said,  you  are  not  to  pro* 
pose  substitutes,  and  cases^may  arise  in  which  it  may  be  necessary 
to  contend  the  length  that  the  intention  of  the  act  was  entirely 
to  withdraw  thb  whole  subject  from  all  equitable  jurisdiction : 
that  as  it  is  admitted  there  may  be  cases  of  accident  not  to 
be  refieved,  which,  in  the  ordinary  jurisdiction,  this  court  would 
praride  for,  the  legislature  might  have  meant  that  in  other  cases 
also,  though  giving  a  stronger  claim  to  equitable  interposition, 
alili  it  should  be  precluded,  though  by  the  ordinary  rules  the 
court  would  interfere.  It  maybe  sud  such  a  cose  has  occurred, 
and  yet  the  court  did  not  conrider  itself  at  liberty  to  interpose. 
«  On  the  other  hand,  it  is  necessarjr  to  maintain  a  proportion 
altogether  new  here,  and  sounding  strange  to  any  person  accus- 
tomed to  the  principles  upon  which  justice  is  here  administered ; 
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new,  as  tfad  cAbc  of  Hibbert  v.  HoOeefym,  will  not  bjr  any  means 
necessarily  govern  the  decincm  in  this  instance;  for  besides  the 
distinction  that  has  been  stated,  in  that  case,  a  oontfact,  the  vali- 
dity  of  which  was  acknowledged  by  the  act,  never  existed  for  a 
moment,  the  act  declaring  it  in  its  inception,  invalid  to  all  in^ 
tents  and  purposes.     There  never  was  an  obligation,  therefore, 
upon  one  party  to  do  any  act.     But  in  this  case,  a  great  num- 
ber of  acts  recognised  by  the  statute,  have  been  done,  the  validi- 
ty of  nHbich  is  acknowledged  down  to  the  end  of  the  ten  days. 
A  bill  of  sale  has  been  executed  in  the  terms  prescribed,  and 
every  thing  has  been  done,  except  the  indorsement  upon  the  cer- 
tificate.   Upon  the  first  day  after  the  return  of  the  diip,  the 
plaintiff  was  entitled  in  a  court  of  justice  to  say,  here  is  a  bind- 
ing valid  bill  of  sale  recognised  by  the  act,  and  to  complete  it 
there  is  only  wanting  a  formality  to  lie  done  by  the  defendants. 
There  was  afoundation  for  a  decree  within  the  ten  days,  if  theeourt 
had  any  ground  for  a  decree,  and  that  continued  during  nine  days. 
Then  it  comes  to  this :  a  man  bound  by  an  instrument,  and  in  a 
situation  upon  a  given  day  to  have  a  decision  upon  it  in  a  court 
of  justice,  the  only  act  remaining  to  be  done  by  him,  shall  he 
say  it  is  his  pleasure  not  to  comply  with  his  own  engagement, 
that  instrument  being  at  that  moment  valid  and  effectual  ?  Can 
he  say  he  will  give  no  reason  except  that  it  is  his  pleasure,  but 
that  he  will  go  no  farther,  or  that  he  will  do  acts  that  render 
the  completion  of  the  engagement  impracucabie  ?  That  startles 
me  prodigiously.     No  sudi  proposition  appears  in  Hihbert  v. 
RoButan*    I    should  hesitate  very  much,  notwithstanding  the 
strong  words  of  the  act,  to  say  a  person  so  conducting  himself  is 
not  to  be  reached  in  some  way  as  little  inconsistent  with  the  act 
as  possible,  endeavouring  to  prevent  such  egregious  injustice,  at 
the  same  time  leaving  the  policy  of  the  act  secure.     The  cases 
put  for  the  defendant  do  not  reach  that  point.     They  are  only 
cases  of  hardship,  where  the  completion  of  the  engagement  has 
become  impracticable,  not  a  party  by  his  own  act,  the  resolt  of 
his  own  will  extricating  himself  from  his  contract    Notwith- 
standing this,  I  deure  not  to  be  understood,  and  I  do  not  mean 
to  give  any  opinion  that  it  would  be  {N^acticable,  to  get  over  the 
positive  words  of  the  act* 
An  issue  was  directed  to  be  tried  in  order  to  ascertain  the  fact 
of  the  fraudulrat  prevention  of  making  the  indcArsement^  but  the 
easti  as  has  already  been  mentioned,  never  recrived  a  judgment 
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124.  In  the  next  case  that  occurred,  where,  in  like  manner,  the 
completion  of  the  vendee^s  title  was  prevented  by  the  fraudulent 
and  wrongful  act  of  the  captain  of  the  vessel,  in  collusion  with  the 
asrignees  of  the  vendor,  detaining  the  certificate  of  registry  after 
the  ship^'s  return,  so  that  the  indorsement  could  not  be  made  with- 
in the  ten  days  as  required  by  the  act,  the  master  of  the  rolls  de- 
cided that  the  registry  act  precluded  the  court  from  giving  any 
relief;  (Newnham  v.  Graves,  1  Madd.  S09.  A'b^,)  and  again,  in 
another  case,  where  there  was  a  gross  fraud  on  the  part  of  the 
vendor,  the  maivter  of  the  rolls,  with  much  reluctance,  and^afler  a 
yearns  delay  of  his  judgment,  in  hopes  that  the  parties  would  com- 
promise,  dedded  that  he  could  not  relieve*. 

125.  But  although  it  appears  thus  to  be  decided  that  a  court 
of  equity  cannot  give  relief  to  a  purchaser  who  has  been  prevent- 
ed from  completing  a  legal  title,  even  when  he  has  been  prevented 
by  the  fraud  of  the  vendor,  it  does  not  follow,  that  if,  for  exam- 
ple, in  the  case  of  a  ship  which  had  been  sold  at  sea,  and  had  af. 
terwards  returned  to  port,  the  vendor  should  fimudulently  withhold 
the  certificate,  in  order  to  prevent  the  indorsement  from  being 
made  upon  it  within  the  ten  days,  he  could  not  be  compelled  by  a 
court  of  equity  to  get  the  indorsement  executed,  provided  the  op" 
pKcation  was  made  within  the  ten  days  In  two  recent  cases  it 
seems  to  have  been  held  that  such  an  application  would  be  enter- 
tained.    Thus,  in  Dimm  v.  Bwart,  thq  Lord  Chancellor  said> 

there  is  no'  doubt  there  can  be  no  such  thing  as  an  equitable  title 
to  a  ship;  and  the  case  before  the  Vice  Chancellor  {Thompson 
V.  iS'mt A,  supra  ctt)  is,  as  to  this  also  very  material.  When  tha 
former  act  (86.  Geo.  III.  c.  60.)  passed,  there  was  not  suffident 
attention  paid  in  framing  its  enactments  to  vdiat  might  be  its  efi. 
fects  upon  the  principles  adopted  in  courts  of  equity,  and  it  was 
to  remedy  that  deficiency  that  the  last  act  (34.  6ea  III.  c  6&) 
was  introduced,  by  which  it  is  now  completely  established  th^t 
there  can  be  no  such  thing  as  the  equitable  ownership  of  a  ship. 
I  well  know  that  a  bill  does  not  lie  to  compel  the  execution  of 
the  indorsement  afler  the  ten  days  are  expired  \  but  j^  it  were 
posnUkJbr  ^piainiiff  to  bring  his  case  before  the  court  wiMn 


•  Barker  t.  Otapman^  1  Afadd^  399*  Note.  But  in  TJumpton  ?•  Smithy  1  Madd* 
406L  tb«  Vice  Chaoeellor  stated,  tbtt  •  in  «  recent  cue  the  Lord  Chancellor  conti- 
•  ancS  to  esprart  a  doiibt  whether  fnud  might  not  form  a  ground  for  rdieCi*-    ¥0$ 

g3 
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<  the  time  UmUedj  would  Ae  court  refuu  to  eniertam  itt  Or  if 
^  the  legislature  had  given  twelve  months  instead  of  ten  dajFS, 

<  would  the  court  refuse  to  aid  the  party  in  such  a  case  by  the 
'  exercise  of  its  jurisdiction  to  compel  the  spedfic  performanee  of 
'  an  agreement  ?    I  cannot  imagine  that  the  legislature  meant  to  - 
'  declare  that  there  may  be  a  sale  of  a  ship  at  sea,  but  that  there 

<  shall  be  no  means,  either  at  law  or  in  equity,  of  compelling  the  exe- 
'  cution  of  those  formalities  which  it  has  directed  to  accompany 

<  the  transfer.  The  legislature  could  not  have  meant  to  deny  to 
^  the  suitor  in  such  a  case  the  advantage  of  equitable  relief.     Its 

<  meamng  must  have  been  to  give  the  party  an  inchoate  right  to 
^  the  property  which  is  the  subject  of  the  assignment^  Ducon  v. 
Ewarty  3  Meriv.  832* 

126.  In  conformity  with  this  doctrine,  it  was  held  by  the  Vice- 
Chaneellor  in  the  following  case :  that  where  a  ship  has  been  sold 
at  sea,  and  all  the  requisites  of  the  statutes  have  been  cmnplied 
with,  the  purchaser  is  entitled,  on  tlie  ship's  return  to  port,  to  ap- 
ply to  a  court  of  equity,  in  order  to  compel  the  vendcnr  to  have 
the  indorsement  on  the  certificate  executed  within  the  ten  days ; 
and  this  case  was  at  the  same  time  distinguished  from  the  cases  in 
which  the  assbtance  of  a  court  of  equity  was  sought  to  enfiiroe 
performance  of  a  contract  in  which  thejbrms  tf  the  statute  had 
not  been  obeerved,  and  also  from  those  cases  in  which  a  similar  ap- 
plication had  been  made  for  relief  ^/ter  the  ten  dayejrom  the  ship't 
return  had  expired  without  the  indoreetnent  bewg  made* 

The  case  now  alluded  to,  was  the  case,  not  of  an  absolute  sale, 
but  of  a  mortgage  of  a  ship,  where  it  appeared  that  William 
Llewellyn  being  the  owner  of  one-third  part  or  share  (^  a  ship, 
called  the  EUxa  Frances^  belonging  to  the  port  of  London,  which 
ship  was  then  at  sea,  in  order  to  indemnify  the  plaintiffs  against 
the  payment  of  certain  bills  of  exchange  which  they  had  indorsed 
for  the  benefit  of  lieweUj/ny  Grants  and  others,  executed  to  the 
phdntiffii  on  the  Sd  of  December,  1811,  a  bill  of  sale,  or  assign* 
ment,  of  such  one-third  part  or  share  of  the  ship,  to  hold  the 
same  unto  the  plaintiflb,  their  executors,  administratiws,  tiad  a»- 
cigns,  for  their  own  use,  and  as  their  proper  goods  and  chattels 
from  thenceforth  for  ever ;  with  a  power  of  attorney  ther^  oon- 
tainedy  empowering  the  plaintiffs  for  him,  and  in  bis  name,  on  the 
return  of  the  ship  to  port,  to  make  and  subscribe  all  such  memo, 
randums  and  instruments  on  the  certificate  of  the  r^;iBtry  of  the 
ship,  and  to  do  such  other  acts  and  things  as  should  be  requisite 
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and  fity  to  confirm  and  complete  the  sale  and  conveyanee  by  audi 
bill  of  aale  intended  to  be  made  of  such  one-third  part  or  share  of 
the  ship,  he^  the  aaid  WiUiam  Uewefffla^  thereby  ratifying  and 
confirming  and  agreeing  to  ratify  and  confirm  the  same. 

Previous  to  this  bill  of  sale,  and  unknown  to  the  plaintiffs  when 
the  bill  of  sale  was  made  in  their  favour,  lieweyOn  had  executed 
a  hill  of  sale  of  his  interest  in  the  ship,  dated  the  26^  of  Mareh^ 
1811,  to  Baaket  Smiihy  for  securing  the  payment  of  L.  86& 

£rai^  iSlmt<&  then  was,  and,  at  the  filing  of  the  bill,  continued  to 
be,  agent  for  the  owners  of  the  dup ;  and  in  January,  1809,  the 
ship  was  hired  on  behalf  of  his  Majesty,  by  the  commissioners  for 
managing  the  affairs  of  the  transport  serrice,  and  the  if;reement 
was  made  with  Hcuiket  StnUhy  and,  by  the  charter  party,  the 
freight  of  the  ship  was  payable  to  him  alone,  and  he  received  con* 
siderable  sums  in  respect  of  freight,  and  more  freight  was  becom- 
ing due,  the  diip  being  still  at  sea,  and  in  the  service  of  governk 
ment 

Muikei  SmA  was  by  GranUy  at  the  instance  of  the  plaintifis, 
satisfied  his  debt,  for  which  the  bill  of  sale  was  j^ven  to  him  as  a* 
security ;  but  be  refused  to  give  up,  cancel,  or  assign  the  same;- 
and  by  another  bill  of  sale,  dated  the  17th  of  March,  18151,  he  re» 
assigned  to  LUweJfyn^  the  one  third  part  or  share  of  the  ship^ 

Previous  to  any  of  these  bills  of  sale,  the  diip  ElixaFranc^  was 
duly  registered  at  the  custom-hottse,  in  the  port  of  London,  and 
the  usual  certificate  was  granted;  and  the  ship  being  at  sea,  with 
the  certificate  on  board,  prior  to  the  26th  of  March,  1811,  and 
ever  since,  the  bill  of  sale  of  that  date,  and  the  subsequent  bills  of 
ssfe,  of  the  Sd  of  December,  1811,  and  17th  of  March,  1812,  had 
not  been,  nor  could  be,  indorsed  on  the  said  certificate ;  but  me-* 
morandums  were  entered  in  the  registry  book,  at  the  custom-house, 
of  such  several  bills  of  sale. 

In  Mayy  1812,  LUwelhfn  was  declared  a  bankrupt,  and  the  de« 
fendanta.  Hooper  and  iVtcAo&,  were  chosen  asogneea 

The  sum  of  JSt\%%f  remained  due  ,to  the  plaintiffs,  in  respect 
of  what  they  had  been  called  upon  to  pcy  as  indorsees,  and  as  a 
security  against  which  payments  the  share  in  the  ship  had  been 
awigncd  to  them. 

The  bill)  stating  these  fiscts^  prayed  that  the  defendants  mfjbi 
be  restxiined,  by  ijojunctioD,  from  taldng  out  of  the  hands  of  the 
msster  of  the  sUp  or  vessel,  the  £KaaJVafMM,  and  from  receiving 
£pom  bim  or  mj  other  penooy  the  certificate  of  the  registry  erf* 
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such  shfip  or  vessel,  and  ffom  indorsing,  or  causing  to  be  indorsed 
themm,  the  bills  of  sale,  of  the  26th  of  March,  1811,  and  17th  of 
March,  181?,  or  either  oi*  them,  or  any  memorandum  of  the  same, 
or  of  either  of  them,  and  from  doing  any  act  to  preTent  or  hinder 
tbepiaiiitift  from  procuring  to  be  indorsed  on  said  oertiBcate,  the 
said  bill  ofsak,  of  the  8d  of  December,  1811,  until  they,  or  some 
or  one  of  them  should  have  fi^lly  paid  and  satisfied  the  money  re** 
muning  due  to  the  plaint|flS^  on  the  security  of  the  bill  of  sale  oF 
th^  iBd  of  December,  1811 ;  and  that  the  said  H.  Stmih  might  be 
decreed  to  pay  to  the  plidntiffs  one  third  part  of  the  amount  of  the 
several  sums  of  money  which  had  been  received,  or  should  be  re- 
ceived, by  him  from  government,  for  the  fr«gbt  of  the  said  ship 
or  vessel,  or  so  much  of  the  same  as  should  be  necessary  to  satisfy 
the  demands  of  the  plaintiffs. 

The  answers  of  the  defendants,  Smiih^  UnoeBf/n^  and  tX  Hooper 
toA  NkfMs,  his  asagnees,  admitted  the  before-mentioned  facta  ; 
but  the  assignees  resisted  the  relief  sought  by  the  bilL 

The  Vice  ChanceUor  said,  <  It  is  admitted  that  ThompiotCe  bill 
of  sale  was  accompanied  with  all  the  requisites  which  the  acts 
pfiesoribe  on  the  transfer  of  a  ship  at  see.  His  bill  of  sale  duljF 
reoifled  the  certificate;  a  copy  was  transmitted  to  tbecnstani. 
house ;  the  entry  on  the  oath,  and  the  memorandum  la  the  re- 
gister, were  duly  made,  and  notice  given  to  the  commissioners. 
One  form  remains  to  be  complied  with,  when  the  ship  returns  to 
port,  viz.  tQ  indorse  the  bill  of  sale  on  the  certificate.  The  ob- 
ject of  the  bill  is  to  secure  this  form  for  the  true  owner,  and  ti> 
prevent  its  being  fraudulently  intercepted  by  those  who  are  un- 
der a  positive  ol>Iigation  to  do  all  acts  necessary  for  the  comple- 
tion of  his  title.  What  is  there  in  the  registry  acts  to  deprive 
the  plfdntifis  of  this  manifest  equity  V 

<  The  difficulties  in  all  the  cases  hitherto  have  arisen,  as  m 
Hibbert  v.  RoUeston^  from  the  forms  required  by  the  act  not  hav- 
ing been  attended  to.  In  such  case,  the  statute  nullifies  the 
sale  both  at  law  and  in  equity.  In  Me^iaer  v.  Gilkspiej  the 
ten  days  had  elapsed  without  an  indorsement,  whidi  had  been 
prevented  by  a  palpable  fraud,  a  fraud  so  very  gross,  that  the 
l/)rd  ChanceUor  felt  a  strong  inclination  to  relieve,  and  the  Mae^- 
terqfihe  Bolkj  though  rather  inclined  to  think  the  Court  could 
not  relieve,  concurred  so  far  with  tfie  CianceO&r  as  to  aUow  an 
issue  to  be  directed  to  ascertainthe  fiu!ts  relating  to  the  frauds 
and  the  cause  was  dflerwuirds)  comjnomised.     JKe  Master  of  Mr 
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RoDsy  in  the  eases  mentioiied  by  Mr»  Cooke^  determined  that 
fraud  in  such  cases  was  not  reiievable.  In  a  recent  case,  however^ 
the  Lord  Chancdbr^  I  understand,  continued  to  express  a  doubt 
whether  fraud  might  not  form  a  ground  for  relief.  In  the  cases 
alluded  to  in  bankruptcy,  FoSbp,  and  the  others,  the  forms  not 
being  attended  to,  the  bQl  of  sale  was  not  recognised,  and, the 
want  of  such  forms  was  held  fatal. 

<  What  is  there  in  the  act  which  makes  void  the  pkdntiflrs  bill  of 
sale  ?  Their  title  was  communicated  to  the  public  All  was  done 
that  the  act  requires  to  be  done ;  and  they  could  do  no  more,  so 
long  as  the  ship  was  at  sea.  All  the  parties  in  this  respect,  stand 
inpmrijure.  The  plaintifi  being  fearful  that  the  only  remain- 
ing form  to  be  observed  on  the  return  of  the  ship  to  complete 
their  title,  would  be  prevented  by  the  activity  of  the  as»gnees  of 
JJeweUgn,  file  this  1^1 ;  and  I  see  nothing  in  the  letter  or  the 
qsirit  of  the  act  to  disappcnnt  thrir  chums  to  the  assistance  of  the 
court ;  the  act  not  having,  between  claimants  who  have  equally 
attended  io  the  forms  of  the  act,  taken  away  the-  equitable  title 
to  relief,  which,  in  other  respects,  one  may  have  against  the 
other. 

After  noticing  some  other  points  in  the  cause,  the  Vi^  Chan* 
eeOor  concluded  by  saying,  <  The  pluntifi  are,  I  think,  dearly 
entitled  to  the  asastance  of  a  court  of  equity  to  prevent  the  in* 
fraction  of  their  right,  which  cannot  take  place  without  the  breach 
of  an  express  contract,  and  the  violation  of  every  principle  of 
equity  and  justice.  On  these  grounds,  I  think  the  prayer  of  the 
bUl  is  proper,  and  as  the  ship  has*  by  consent  been  sofd,  subject 
to  the  dedaon  of  the  court,  the  purchase  money  must  be  paid  to 
the  plaintiffs,^  Tliompscn  y.  StnHh,  1  Madd,  805. 
1S7.  v.*  In  tiie^^fM  class  of  cases  to  be  mentioned  upon  this  sub^ 
ject^  a  question  occurred  which  is  not  yet  finally  decided,  and 
upon  wUch  great  difference  of  ofnnion  has  preVlsiled  ambng  Ae 
Englidi  judges.  *  Hie  question  is^  suppoang  a  ship  registered  at 
oneport  is  sold  while  at  sea  to  a  party  residing  in  another  port; 
whetiier  the  purchaser  is  bound  to  complete  his  title  in  the  manner 
prescribed  by  94  Geo.  III.  c.  68,  §  15  and  16,  or  wfaetii^r  the 
proper  mode  of  completing  his  title  is  not-  by  a  registration  de 
no^  in  her  new  port  P:  * 

128.'  In  tile  first  case  in  which  this  question  occurred,  the  Court 
of  King's  Bench  held^  that  the  former  was  the  proper  mbde  of 
ronpleting  tile  purchaser's  titie,  and 'the  purchaser  not- havuig 
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complied  with  the  directions  of  the  16th  section  of  the  34  Geow 
III.  but  haying  per  solium  got  the  ship  rc^gpstered  de  tiopo  in  hi^i 
own  port»  it  was  dedded  that  the  sale  was  null  and  void.  {Heath 
T.  Hvibbardy  4  EaHj  1 10.)  The  same  opinion  was  again  deliTer- 
ed  by  the  same  court,  in  another  action  connected  with  the  one 
last  mentioned,  and  arising  out  of  the  same  facts.  {Bhaam  ▼• 
Hvibbard^  5  Easiy  407.)  Upon  this,*  the  case  was  carried  by  a 
writ  of  error  before  the  Exchequer  Chamber,  where,  after  a  Toy 
elaborate  argument,  the  judgment  of  the  Court  of  Ijng|*s  Bendi 
was  revereed^  and  it  was  held  by  a  majority  of  jSoe  judges  against 
two,  that  in  the  atuation  above-mentioned,  Ae  proper  mode  of 
ampieliing  ike  purchaeer'e  tiffe  is  jy  geMng  the  skip  registered 
de  noTO  tfi  ike  port  to  wkick  ske  is  injisiure  io  bdomgi  thai  it  i# 
noi  necessary^  ike  skip  io  reium  to  ker  ^fi^rmer  pori  in  order  io 
kave  a  fmrnoreusdum  tf  ike  iroshf/er  indorsed  cm  ike  c»tifieaie  qf 
r^isiraiion;  ondAaiUisnoinecessasyJbrikepunAaseriosemd 
acopjfofikebUiqfsoJe  io  ike  Jbnmer  port,  nor  io  indorse  a  me^ 
monmdum  tfihe  inrntfer  an  ker  ceri^cate  rf  ugieify  wiMn  ten 
dojfs  i^ier  ker  reHsm  io  England, 

As  the  report  of  this  dedaon  of  the  Exchequer  Chamber  eoiw 
tainsa  vay  ample  discussion,  not  only  upon  this  particular  ques- 
tion,  but  upon  the  general  policy  and  meaning  of  the  rqpatry 
aets,  I  shall  state  it  here  at  leng^ : 

The  fitfte  fji  the  case  are  thus  stated  in  the  special  verdict 
iipcm  which  the  Court  of  Xang^s  Bench  gave  judgment  for  the 
phuntiff  below:  «  That  Ward  the  bankrupt,  bong  the  on* 
ginal  and  sole  rqpstered  owner  of  the  ship  JF^Mum,  he* 
long^  to  the  port  <£  Newcastle-nposi^J^j/nef  in  Jpril  1800 
cleared  that  slup  outwards  for  the  Baliicj  where  she  was  de* 
tained  for  a  considerable  time  by  an  embaigo  of  the  Emperor 
ol  Russia;  and  that  on  the  9th  of  November  1801»  Ward,  by 
a  regular  UU  of  sale,  in  consideration  of  L»40009  assqpied  the 
whole  of  the  ship  to  JSuibard^  the  plaintiff  in  error,  who  then  r»> 
sided  in  Xondofiy  and  that  the  grand  bill  of  sale  of  the  whole  sh^ 
was  also  delivered  by  H'ard  to  J^tiMard:  That  IFard  was  a  tnaL 
«r,  and  beconu^g  indebted  to  WUkiusarh  Blosmm  and  SHoj^Jbr, 
inL.100,  became  a  bankrupt  by  lying  in  prison  two  months  and 
upwards  fear  want  of  bail ;  that  on  their  petitiout  upon  the  24th 
of  ifardk,18Q2;  a  commisnim  of  banluruptqr  issued  against  1^^ 
who  on  the  S7th  was  thereon  decbired  a  bankrupt;  that  on  the 
80th  day  oiJprUp  180S,  the  commisoonere  as9gned  the  veisel| 
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and  all  the  estate  and  property  of  Ward  to  JohnHone^  amongst 
others ;  that  Johnstone  was  duly  chosen  an  asngnee ;  by  virtue 
of  wUch  assignment  all  the  estate,  interest,  and  property  in  the 
premisses  became,  and  still  was  vested  in  Johnstone^  as  assig- 
nee ;  and  that  the  commission  still  remained  in  fiill  force;  That 
on  the  2d  day  of  February  1802,  Hubbard  registeiied  the  ship 
de  novo  in  the  port  of  London;  and  the  original  cercifioate 
of  r^istry  granted  to  Ward,  purporting  on  the  Uice  of  it  to 
be  of  the  ship  Fiehbum^  bdon^ng  to  the  port  of  Newotude* 
upon-T^jfne^  was  delivered  up  and  cancelled;  That  on  ithe 
19tb  day  of  February^  1808,  Hubbard  sold  the  whole  of  the 
ship,  by  public  auction,  to  71  Brown^  A.  Brown,  and  T.  Old^ 
for  L.S08O,  the  net  proceeds  bang  LJ489,  10s.  Sd.;  and  by 
bill  of  sale,  of  the  26th  day  of  4prtn802,  asagned  her  to  them: 
That  Brown  h  Co«  sent  her  to  sea,  and  that  the  ship  was  lost  on 
the  90th  e^y  d  FOruary^  1808.  And,  fiirtlier,  that  tbedip  never 
letumd  to  theport  of  JVmco«<I^4ip^ 

wanfe  from  th«t  port  for  the  JSottic  in  iffiril  1800;  but  the  emikar. 
go  being  taken  off,  she  returned  from  the  Bsiltic,  and  arrived  at 
Plymouth ;  and  that  befiNre  the  eaeeunon  of  the  hill  of  sale  by 
Ward  to  HidAardj  she  had  sailed,  and  was  absent  at  the  time  of 
the  ezecntion  thereof ;  that  she  afterwards  returned  to  the  port  of 
loiufofi,  aftd  immediately  tliereupon  Hubbard  obtained  a  new  re- 
pster.  It  was  further  found,  that  no  transfisr  of  property  in 
the  ship,  or  any  part  thereof  iqipeared  in  any  document  t£  the 
custom-bouse  at  Neweaetie'^ipon^Tyne^  either  to  Jehmtone  ik  to 
Hubbard:  That  no  indorsement  of  transfer  was  tver  made  to 
Joknekme  on  the  certificate  of  the  ship^i  registry ,  and  that  no  de- 
mand of  the  ahip  was  ever  made  on  JTtiMafti.  Andifuponlhe 
whole  matter  it  should  qppear  to  the  court  that  Hubbdrd  was,  in 
construction  of  law,  guilty  of  the  pcemises^  then  they  assessed 
the  plaintiff's  damages  at  L.fi81,  lis.  8d.  "whieh  was  osMixdi 

part  of  the  net  proceeds  of  the  sak  to  J^havfi  4"  ^0^  Upon  this 
finding  the  Court  of  Sing's  Bench,  ofker  two  aiguments,  gave 
Judgment  for  the  plaintiff  beldw.  Thepfauntiffinihiscoirtaa^ 
ngned  fo  error,  that  by  the  record  it  appeared  that  AiMflrd  had 
a  good  titk  to  the  ship  by  the  asagnrnft  and  r^patry  de  novo! 
After  the  case  had  been  fiilly  argued,  the  jnd^  not  beiqg  wu^ 
mmous,  d^vered  ther  opinion  Meiiatbn^ 

Woody  B.  having  vecajMtidMed  the  fiMtts]  of  the  Gtte,proe0sded 
thus: 

f  The  question  is,  whether  Hvibbard  is,  in  construction  of  law. 
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guilty  of  the  trover  and  cxmversioii.    It  is  contended  by  the 
signee  of  the  bankrupt,  that  the  property  in  the  ship  did  not  pass 
from  the  bankrupt  to  Hubbard  by  the  bill  of  sale^  because  a  copy 
of  the  Ull  of  sale  to  HiMard  was  not  delivered  to  the  proper  of- 
ficer of  registry  at  the  port  of  NewcMtle^  wluch,  it  is  in^sted,  ia 
required  by  the  statute  34  Geo.  III.c  68,  §§  15, 16,  and  conse- 
quently tbe  assignee  entitled  to  recover.    On  the  other  hand,  it 
has  been  contended  that  this  case  is  not  within  those  sections,  this 
being  a  transfer  of  the  whole  of  the  property  in  the  ship  to  ano- 
ther  pcft    I  will  consider  this  case  in  two  pcnnts  of  view :  Ist^ 
What  is  the  elBsct  of  the  non*4eUvery  pf  the  bill  of  sale,  suppos- 
ing the  case  to  be  within  either  of  those  sections.    Sdly,  Whether 
those  sectbns  apply  to  th^s  caise  at  all.    To  ascertain  the  true  con- 
struotions  of  these  sectio^  it  will  be  necessary  to  refer  to  the 
provisions  of  fanner  statutes  on  Ihb  sutjfect  The  statute  7  and  8 
Wil.  III.  c.  S8b  is  an  act  for  preventing  frauds  and  regulating 
abuses  in  the  pbntation  trade.    This  act  professes  to  be  made  for 
the  more  effectual  prevention  of  frauds  which  might  be  used  to 
dude  the  intention  of  the  act,  by  colouring  foreign  ships  under 
EngUA  names.    It  had  been  the  object  d[  prior  acts,  to  con^ 
fine  the  trade  of  thb  kingdom  and  its  colonies  to  ships  of  the 
built  of  this  kingdom  and  its  cbbnies,  and  navigated  by  JBH- 
ii9h  mariners;  and  to  exclude  fbrdgners  from  that  trade.    The 
act  then  provides,  that  no  ship  shall  be  deaned,  or  pass  as  a  sUp 
of  the  built  of  Englandy  Inkmd,  Wakiy  &c.  or  of  his  Majesty  ^s 
plantations  in  ^mertco,  so  as  to  be  qualified  to  trade  to^  from,  or 
hi  any  of  the  said  plantations,  until  the  persons  daimmg  proper- 
ty in  sudi  ship  or  vessel  should  register  her  at  the  port  to  which 
die  belonged,  in  the  manner  therein  prescribed.    By  section  SI. 
the  ship^s  name  m  not  to  be  changed  without  registering  the  ship 
denoivo.    The  same  is  to  be  done  upon  any  transfer  of  property 
to  another  port.    If  there  be  any  alteration  of  property  in  the 
same  port,  by  the  sale  of  one  or  more  shares  in  any  ship  ailer  re- 
^tering  thereof,  such  sale  shall  be  acknowledged  by  iiklcsrsemeot 
on  the  certificate  o£Ae  register,  before  two  witnesses,  in  order  to 
prove  that  the  entire  property  in  sudi  ship  remains  to  some  of 
the  subjects  in  Ungkmd,  if  any  dispute  arises  concermag  the 
same.    This  statute  seemis  not  to  have  provided  for  the.  case  of  an 
alteration  of  the  entire  property  in  the  diip  in  the  same  port  The 
f  statute  S6  Gea  TIL  c  60.  §  3.  recites  that  it  waa  highly  expedtimt 
*  that  the  provirions  made  for  registry  of  ships  by  the  act  of  W;  III. 
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*  diould  be  altered  and  amended^  and  extended  to  other  ships  than 
those  whioh  are  therein  portieularlj  described ;  and  therefore  it 
is  extended  to  all  ships,  and  directs  howdiey  are  to  be  r^isteredy 
and  the  form  of  the  certificate.  Section  4.  directs  that  no  regis^ 
try  diall  be  made/  or  cerdfieate  granted,  in  any  other  port  or 
pfaure  than  the  port  or  place  to  which  :such  riiip  or  vessel  shall 
properly  belong,  and  that  the  registry  and  certificate,  if  granted 
in  any  other  port,  shall  be  voidv  By  section  &  the  port  to  which 
she  flIiaU  be  deemed  to  belong,  within  the  meaning  of  that  act,  is 
declared  to  be  the  port  from  and  to  whixdi  such  riiip  shall  usually 
trade,  (or  being  a  new  ship,)  shall  intend  to  trade,  and  at  or  near 
which  the  husband^  or  acting  and  managing  owner  or  owners  of 
snch  ship  or  vessel  usuaily  resides  or  reside.  '  Section  16.  recites 
that  the  provisions  made  in  the  said  recited  act^  (referring  to  the 
statute  of  WiL  III.)  touching  the  indorsement  on  the  certificate  of 
registry,  in  case  of  any  alteration  of  propierty  in  any  ship  or  vessel 
in  the  same  ports  to  which  she  belongs,  have  been  found  insuffi- 
cient ;  and  provides  that  in  every  case,  besides  the  indorsement 
required  by  that  act,  there  shall  also  be  indorsed  on  the  certificate 
of  registry  before  two  witnesses,  the  town,  place,  or  parish,  where 
ad  and  every  person  or  persons  to  whom  the  property  in  any 
ship  or  vessel,  or  any  part  thereof,  shall  be  so  transferred,  shall  re- 
side. And  the  person  or  persons  to  whom  the  property  is  so  trans- 
ferred, or  his  or  their  agents,  shall  deliver  a  copy  of  sUch  indorse- 
ment to  the  person  authorised  to  nrnke  registry  and  grant  certifi- 
cates. The  officer'*s  duty  is  then  stated ;  he  is  to  cause  an  entry 
thereof  to  be  indorsed  on  the  oath  or  affidavit  on  which  the  origU 
nat  certificate  was  obtained,  he  is  also  to  make  a  memorandum  there^ 
of  in  the  book  of  registers,  and  he  is  also  topve  notice  thereiof  to 
the  commiBsioners  of  the  customs  in  England  or  SeoUand,  It 
has  been  argued  that  this  provision  only  applies  to  the  case  where 
one  or  more  shares  in  a  ship,  less  than  the  entirety  of  the  ship 
are  sold,  and  not  to  the  sale  of  the  whole  ship.  But,  I  must  own, 
it  appears  to  me  to  apply  to  the  sale  .of  the  whole  ship  as  well 
as  to  shares.  But  then  1  apprehend  it  is  only  applicable  to 
those  cases  where  the  property  is  thinsferred  in  the  same  port 
to  which  the  ship  belongs.  Here  let  us  connder  what  would  be 
the  consequenee  if  this  provirion  were  not  complied  with.  I 
take  it  to  be  clear,  so  for  as  the  statutes  have  hitherto  gone, 
that  if  there  were  no  registry,  no  cerdfieate,  no.indorsement,  and 
^  no  delivery  of  a  copy,  the  sale  would  be  good  as  between  th6 
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<  Tcndor  and  wndee,  though,  for  wltaiC  of  these  requiatefl^  the  Mp^ 

<  if  flhe  tnNled,  would  be  treated  as  a  foreign  ship,  and  liaUe  to 

<  oonfiscatkMn;  there  being  no  words,  as  yet,  declaring  the  sale 
«  null  and  void  for  want  of  these  requisites.    Hitherto  there  b 

<  nodiiifg  that  even  requires  that  the  sale  of  a  ship,  or  a  share  in  a 
i  tUpj  shaU  be  in  wridng;  it  might  have  been  by  parol,  save  in 
4  oasea  where  the  statute  of  frauds  might  require  a  writing.    The 

statute  S6  Gea  III.  c.  60.  §  17.  requires,  that  when  and  so 
often  as  the  property  in  any  ship  or  vessel  bdoo^ng  to  hb  ma- 
jesty'^s  sulgects  shall  be  transferred  to  any  other  subject,  in 
whole,  or  in  part,  the  certificate  of  the  registry  shall,  be  truly 
and  accurately  recited  in  words  at  length,  in  the  bill  or  odier 
instrument  of  sale  thereof,  and  that  otherwise  sudi  tnll  of  sale 
shall  be  utterly  null  and  void  to  all  intents  and  purposes.  This 
clause  does  not  pontively  say  that  there  shall  be  a  bill  of  sale  in 
writing,  but  that  if  there  be,  the  oerdficate  shall  be  recited  there- 
in. By  the  statute  84  Geo.  III.  c  68.  §  14.  it  is  enacted  that 
no  transfer,  contract,  or  agreement  for  transfer,  of  property  in 
any  ship  or  vessel  shall  be  valid  or  effectual  for  any  purpose 
whatsoever,  either  in  law  or  equity,  unless  made  by  bill  of  sale, 
or  instrument  in  writing,  containing  such  redtal  as  prescribed 
by  the  said  act  of  the  26  Geo.  III.  When  a  bill  of  sale  is  made 
in  writing,  truly  reciting  the  certificate  of  registry  according  to 
this  section,  it  is,  as  I  concave,  a  good  and  valid  bill  of  sale^ 
and  transfer  of  property,  as  between  vendor  and  vendee,  from 
the  moment  of  its  execution,  and  needs  nothing  moce  to  perfect 
it;  ye(t  still  it  may  be  defeated  or  rendered  void»  by  the  non- 
perfbnnance  of  certain  subsequent  acts  required  to  be  done  on 
the  puft  of  t|ie  vendee^  where  it  is  expressly  so  declared. 
What  are  those  omisnons?  They  are  described  in  the  ICth 
and  16tb  si^etionsy  or  one  of  them.  Section  15.  recites,  that  hy 
the  liiini  then  in  force,  upon  any  alteration  of  property  in  any 
sUp  or  vessel  in  the  same  port  to  which  she  belongs,  an  indorse- 
loent  };ifm  this  certificate  of  re^stry  is  required  to  be  made ; 
and  it  ena^  that  such  indorsement  diall  be  made  in  aprescribed 
form,  and  signed  as  tjherein  mentioned,  and  a  copy  cf  such  in- 
dorsuement  sh^ll  be  delivered  to  the  person  authorised  to  make 
rq;istry  and  grmit  certificates,  otherwise  such  sale,  or  contract  or 
agre^nent  for  sale  thereof,  shall  be  utterly  null  and  void  to  aU 
intents  ([tnd  purposes  whatsoever ;  and  the  c^cer  is  to  make  oer* 
taun  entries  and  memoranda,  and  to  give  notice  to  the  commia* 


2>E  NOVO  IN  A  NBW  PORT*  95 

flkmen  cyf  the  cuttoniB,  aimilar  to  the  piovidon  in  the  S6th  Gea 
IIL  c.  60.  §  16.    No  time  is  here  limited  within  which  the  copy 
of  the  indonenieDt  shall  be  deliTered,  and  therefore  I  take  it  the 
inference  of  law  is,  that  it  shall  be  done  within  a  reasonable 
time ;  and  unlil  that  time  is  elapsed,  I  hold  the  Ull  of  sale  re» 
mains  good,  and  the  proper^  legally  transferred  to  the  vendee* 
In  the  present  case,  the  ship  was  not  in  port,  but  wasatsea,  and 
had  her  certificate  abng  with  her,  and  therefore  she  was  not 
within  the  provision  of  the  15th  section.    Is  sh^  then  within  the 
I6th  section,  which  applies  to  a  ship  at  sea,  ot  absent  from  the 
port  \o  which  she  belongs,  at  fhe  time  when  the  alteration  in  the 
prc^ierty  is  raade»  so  that  no  indorsement  can  be  made  on  the 
certificate  of  registiy  ?    What  is  to  be  done  in  that  case  ?    The 
sale  shall  notwithstanding  be  made  by  a  bill  of  sale  or  other  in^ 
strument  in  writing,  as  before  directed,  (that  is,  containing  a  re* 
dtal  of  the  certificate^)  and  a  copy  of  such  bill  of  sole  or  other 
instrument  in  writing  shall  be  delivered,  and  an  entry  thereof 
shall  be  made  on  the  oath  or  affidavit  of  registry,  and  a  memor* 
andum  in  the  book  of  registers,  and  notice  is  to  be  g^ven  to  the 
commissioners  in  the  manner  therm  before  directed.    <  And 
within  ten  days  after  such  ship  or  vessel  shall  return  to  the  port 
to  which  she  bebngs,  an  indorsement  shall  be  made  on  the  oertv 
ficate,  and  a  copy  thereof  delivered  in  manner  herein  before  men- 
ticmed,  otherwise  such  bill  of  sale,  or  ccmtract  or  agreement  for 
sale  thereof,  shall  be  utterly  null  and  vend  to  all  intents  and 
purposes  whatsoever,^  and  then  it  directs  an  entry  therec^  to  be 
indorsed,  and  a  memorandum  made,  as  before  directed.    Here 
there  are  annulling  words,  and  to  how  much  of  this  sectbn  do  these 
woids  apply  ?    I  think  they  are  confined  to  the  last  mentioned 
case,  namely,  the  not  making  an  indorsement  on  the  certificate^ 
and  delivering  a  copy  to  the  proper  officer,  if  the  ship  returns 
to  the  same  port.    It  has  been  supposed  that  these  annulling 
words  extend  to  the  antecedent  provLnon  for  the  delivery  of  the 
copy  of  the  lull  of  sale ;  but  I  think  that  is  not  the  true  construc- 
tion, because  this  section,  after  requiring  the  copy  of  the  bill  of 
sale  to  be  delivered,  requires  certain  acts  to  be  done  by  the  o& 
fioers  of  the  customs,  vi2.  indorsement  on  the  affidavit  of  r^;i&- 
try,  a  memorandum  in  the  book  of  reg^ters,  and  notice  to  the 
cnmrnisskmers;  and  if  the  annulling  words  which  come  after  all  the 
words  were  to  be  so  extended,  it  would  makethebillof  sale  void  for 
the  onnsflBons  of  the  officers  of  tfaecustoms,  which  would  be  so  mqn- 
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stirous,  thi^t  the  legislature  oould  js&^er  iatend  any  eueh  thiag ;  mA 
how  I  ain  to  siagle  out  theiirst  membecof  the  sentence,  and  say  k 
shall  extend  to  that  and  not  to  the  intermediate  ones,  I  am  at  a  loss 
to  find  out  The  onlj  rational  constructioo  I  can  put  ia»  that 
the  annulling  words  do  not  extend  to  the  firmer  directions  of  the 
clause,  and,  if  not,  the  non^Uvery  of  the  copy  of  the  bill  of 
sale  does  not  defUt  the  bili  ci  sale ;  and  I  am  not  disposed  to 
make  a  construction  by  inference,  to  defeat  a  bill  of  sale,  or  cre- 
ate a  forfriture*  Hiis  diflleulty  has  beeo  attempted  to  be  obviu 
ated,  by  contending  that  no  property  passes  from  the  vendor  to 
the  vendee  till  all  these  things  have  been  done ;  and  the  case  of 
Moss  V.  Ckamockf  it  East,  898.  has  been  cited 'to  prove  that 
pdsition :  and  it  is  said,  diat  if  an  act  of  bankruptcy  intervenes 
before  the  delivery,  although  the  delivery  be  within  a  reasonable 
time  afterwards,  the  vendee  loses  the  drip.  With  great  defe- 
rence to  that  authority,  I  cannot  agree  to  it  I  tlrink  the  pros, 
perty  passes  instantly  by  the  billof  sale,  and  that  the  subsequent 
acts  to  be  done  are  not  necessary  to  transfer  the  property,  but 
that  the  grant  is  defeasible  by  subsequent  omisoons,  in  cases 
where  it  is  so  expressly  provided,  but  not  otbenme.  If  it  were 
not  so,  then  there  could  be  no  transfer  of  die  prop^ty  when  a 
ship  was  at  sea,  until  die  had  returned  to  her  port,  and  an  in* 
dorsement  on  the  certificate  had  been  made,  and  a  copy  delivered 
to  the  oflioer;  and  even  thongh  the  statute  gives  ten  days  after  her 
return  to  do  it  in,  yet  if  an  act  of  bankruptcy  happened  within  the 
ten  days,  and  before  it  was  done,  the  sale  would  ha\'e  no  eflect. 
This,  in  my  humble  opnion,  would  be  extremely  fa^urious  to  the 
public,  and  is  contrary  to  the  sfriiit,  and  even  the  tetter  of  the 
provision,  which  supposes  and  recites  that  there  may  be  an  al« 
teration  in  the  property  of  a  ship  or  vessel  whilst  she  is  at  sea,  or 
absent  ifrom  the  port  to  which  she  belongs.  On  this  ground, 
therefore,  I  am  of  opituon  diat  the  judgment  of  the  Court  of 
Kng^s  Bendi  is  erroneous.  There  is  also  another  ground  not 
hitherto  touched  on,  and  that  is,  that  this  special  verdict  does 
not  find  asafect,  thatacopy  of  the  bill  of  sale  was  not  delivered 
to  the  pr6per  oflBcer :  it  states  a  circumstance  of  evidence  from 
which  the  jury  might  infer  it,  but  facts,  not  evidence,  ought  to 
be  stated  in  a  spedal  verdict ;  however,  tlus  would  only  go  to  the 
granting  a  vemre  de  novo  f  I  lay  no  stress.on  Ais  pointy  and  I 
do  not  found  my  ojAriion  upon  it.  The  next  point  of  view  in 
which  I  shall  consider  this  question,  is,  whether  these  two  sec« 
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*  tioii8»  tbe  10th  and  16th  of  the  34  G.  III.  c.  66,  or  either  of 
them,  Bpfly  to  this  case :  and  I  think  they  do  not  The  Ifith 
section  does  not  apply  to  it,  because  that  is  confined  to  the  al- 
tention  of  property  whilst  the  ship  is  in  the  port  to  which  she 
beloDgs,  that  is,  where  she  is  re^^stered,  which  is  not  this  case. 
The  16th  secUon,  I  think,  does  not  apply  to  it,  because  I  think 
it  applies  only  to  the  case  where  the  ship  is  at  sea,  or  absent  from 
the  port  to  which  she  belongs,  and  means  to  return  to  that  port ; 
that  is,  where  she  has  not  changed  her  domicile  by  transfer  to 
another  port,  which  I  oonceiTe  this  ship  had  done.  The  nature 
of  the  provision  of  the  I6th  section  shews,  that  the  legislature  only 
oaBtempbted  the  case  of  a  ship  bang  at  sea,  or  absent  from  the 
port,  and  meaning  to  return  to  it,  because  all  the  requi^tions 
are  put  in  the  conjunctive,  and  the  last  of  them  is  an  act  to  be 
done  within  ten  days  after  her  return.  It  is  evidenttherefore  that 
they  only  contemplated  a  case  where  all  the  requisitions  could  be 
omiplied  with.  But  it  has  even  been  argued  that  a  sale  of  a  ship 
at  sea  cannot  be  made  good  unless  the  ship  actually  puts  herself 
into  a  ntuation  to  comply  with  every  one  of  these  requisites  by 
returning  to  her  register  port  Such  an  interpretation  of  die 
statute  would  be  attended  with  monstrous  inconvemences  to  the 
public  widiout  any  one  benefit  In  that  case,  if  a  ship  is  regis- 
tered  abroad,  say  in  the£cw^or  WestlnditSy  and  issddin  Greai 
Briiam^  she  must  be  obliged  to  go  back  again  to  the  East  or  WeH 
Indies,  to  make  an  indorsement  on  her  certificate,  deliver  a  copy 
of  the  indorsement,  and  then  bring  her  certificate  to  Great  Britain 
to  be  registered  de  naoG  ;  and  for  what  purpose  ?  In  order  that 
her  certificate  may  be  cancelled  and  destroyed,  and  a  new  one 
gnmted  here  when  she  is  registered  de  novo.  Is  it  possible  any 
snch  thing  could  ever  be  intended  ?  On  the  contrary,  look  at 
the  8Sd  section,  and  it  is  manifest  the  legislature  meant  other* 
wise ;  for,  it  is  expressly  provided  that  a  ship  sold  at  sea  may 
«ther  laetnm  direcUy  to  the  port  to  which  she  belongs,  or  to  any 
other  poart  where  she  may  be  legally  registered  by  virtue  of  the 
26  Gea  III.  and  that  as  soon  as  she  returns  she  may  be  regis* 
tend  deHovo4i^  This  section  does  not  appear  to  have  been  ad« 
inefCed  to  in  the  court  of  Kind's  Bench,  and  it  might  escape  their 
''notice,  because  there  is  a  mistake  in  the  marginal  note  of  the 
''ODDtents  of  the  section,  which  would  lead  one  to  suppose  it  related 
'  only  t»  ships  transferred  to  persons  not  subjects  of  his  Majesty, 
f  whema  it  provides  regulations  to  prevent  the  transfer  of  ships 
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to  persons  uot  subjects  of  iiis  Afiyeaty,  tind  to  pfeytfut,  tbOT^ 

fraudulently  obtainmg  the  benefit  of  Brittah  6hip^  by  dineoUilg 

that  shq^s^  sold  at   sea   shall  proceed   without  delay  to  looai^ 

plete  their  royages,  and  leturo  to  this  cQitntry»  either  to  tjb«  |»rl9 

to  which  they  belong,  or  to  some  otbe^,  to  be  registei^ii^  «4n9^. 

It  is  manifest  to  mj  understandings  that  ntither  of  these  sections, 

Idth  and  Ifkh^  apply  to  the  case  in  question.     Thia  caae^  is  the^ 

case  of  a  ship  transferred  to  another  pottf  in  order  to  be  there 

registered  de  novo,  and  where  her  formtr  certificate  niu$i  be  de-* 

livered  iip  to  be  cancelled,  according  to  the  befcre  mfntionad' 

statute  of  7  and  8  W.  III.  e.  S£.     Thete  is  nothing  topidhibifc 

the  owber  of  a  ship  from  changing  her  domicite  from  oae  port 

to  another^  and  r^stering  her  far  trade  there :  a  transfer  of 

property  to  another  port,  (as  I  take  it,)  means  a  sale  to  a  peraQt> 

living  at  another  port,  who  removes  her  to  diat  other  port*  wbA 

registers  her  there  de  novo^  as  the  port  from  and  to  which  she 

is  in  future  to  trade.     This  is  conformable  to  sections  4  and  3 

of  the  86  Geo.  III.  c.  60.     This  is  a  aHip,  whilst  eiit  at  aea^ 

sold  to  a  person  residing  in  London,  who  takes  her  to  thai  pori,- 

and  there  registers  her  dfi  ntivo.     There  she  gains  a  new  settle^ 

meat  or  domicile,  and  the  port  6f  Newcastle,  (bet  former 

tered  port,)  has  nothnng  further  to  do  with  her.     The 

a  bill  of  sale  is  executed,  traasfehing  her  toanodwr  poH^  the 

officers  of  her  fbrmer  port  have  no  further  account  to  keep  of  h^n 

Neither  do  I  see  any  public  utility  to  be  derrred  from  deliTenh£^ 

a  copy  of  the  bill  of  sale  to  the  officers  of  the  port  she  haaqvittfed^ 

H^r  identity  and  ownership,  (wbick  are  the  ofajeota  of  thesb  re-^ 

gntations,)  are  fully  asoertttned  to  the  officer  of  her  new  psH 

by  the  production  of  her  bill  of  sale,  (which  must  aiwiiyfl  rw^fe 

her  certificate  of  registry,)  and  by  the  delivering  up  o£  her  old 

certificate,  with  all  the  transfers  of  property  indoracd  uptt  tl»  to 

the  officer  who  grants  a  new  eeruflcate..    Supposing,  •  ilistead  of 

being  sold  at  sea,  she  had  gone  directly  {VomNawoastle  til.the 

port  of  London,  and  had  been  there  registered  dt  naoo^  miuld 

there  have  been  any  necessity  to  have  sent  anjr  ntitice  tciNinr* 

castle,  to  be  entered  there,  of  her  transfer  to  thfe  port  of  liobdoo  9 

There  is  nothing  I  can  find  that  requires  it,  ner'any  piMie  po^ 

licy  that  makes  it  expedient.    The  object  of  ihereipatiy  of  shjp^ 

ping,  and  of  granting  certificate^  and  making  iudoraemenlB^  wiaa 

not  to  register  titles  for  the  secuvity^f  parchaaers,  Ifui  to^gilaoH 

(as  the  first  statute  expres^^s  it,)  agaiaet  ooloiiring  foreign  du(m 
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'  ^ond^r  tSngliflh  names,  aicl  m  fittnish  evidence  to  the  officers  of 
^  gof^niinetit  liiat  they  were  vnliy  £iq;Kih  ships.  Is  not  this 
'stlhfieiitly  fttarded  Ivy  the  pnppiabn  contained  in  the  SSd  sect. 
offbeBiCheallL)  which  requiRS  when  a  ship  is  at  see,  wheki 
soMy  diat  fille  shall  perftorm  lier  wyage,  and  mtum  without  de. 
Isfi  neither  to  the  ppft  to  iiMdi  die  belonged,  or  to  some  other, 
t6%e  tegmettd^  tiihemiteabe  would  Ixtmtsed  as  a  foreign  ship, 
and  satiyectto  aonfiscatidn*  Are  not  her  identity  and  oiniership 
siAeieBtly  aitfttrtftned  to  the  oflcer  who  registers  her  de  navo^ ' 
in  eonsequenee  «f  a  sslc^  Iby  pmdnefaig  to  him  the  bill  of  sale, 
and  deil^ng  op  her  fenntr  eeitificate  with  all  its  indorsements 
oP^ranaf^fTB  of  pwpei^ty  opon  it  ?  la  alseaiot  fay  these  means  traced 
fiom  port  to  poft  from  her  biith,  with  auiBcient  eertainty  to  pre- 
voit  fomgners  lumog  the  benefit  of  bar  aavigation  P  And  I 
cannot  tee  bow  sendrng  a  copy  of  the  InU  of  sale  to  the  pon  she 
bas  <pkMi  CM  be  of  any  puMic  utility.  Upon  the  wliole^  ac 
cording  to  the  best  judgment  I  can  form  upon  diese  oom{£cated 
pio«wion&,  Msmy  of  which  are  obscurely  worded,  I  cannot 
betp  4Mnking  ^t  upon  this  groand  dso  die  godgment  is  er. 

VR10QBS* 

<  €rt/km  £.  TbisqneatiM  depends  onlbe  ooflstruction  of  the 
fM  socfiOB  eC  the  amtiite  84f  Geo.  ili. «.  ^.  The  15di  section 
writes  that  by  law,  upon  any  alteradon  of  property  in  any  ship 
in  the  aadie  pott  to  wbidi .  It  bdongs,  «n  indofrsement  on  tlieoer^ 
tiicaie  18  required  to  be  made,  and  enacts  that  socfh  indorseHient 
^faatl  be  made  in-fiMrm  therdn  meatioiied,  by  the  person  transfer- 
ring; ^sr^amie  person  iawAiIly  authorised  by  him,  and  a  copy  of 
raeh  indorsement  shall  be  ddsrered  to  the  pevsoqs  aothorised  to 
mahe  Ngistry  Md  gfrantceitifleates,  otherwise  such  sale,  be.  shall 
be  vrnd'^  and  the  persona  autborised  to  make  regiatry,  Sta  are 
feqnSivdto  make  am  entry  thereof,  (L  e.  of  the  oopy  cf  the  in« 
^orsement,)  to  be  indorsed  «n  the  affidavit  on  which  the  original 
eettifieate  was  obtaiosd,  and  also  naake  «  memosandum  thereof 
in  Ae-boOk  of  ^registry,  and  ferthaiith  gi^  notice  to  the  oommis- 
ammito  ^cttnoms-^  then  it  ghresibe  fcim  'of  the  tndorBemciit  on 
4ia  •oercifioalt)  exprewing  tbe^names  of  tbe  vender  end  i^endee, 
-wMh  fbttr  i^aoes  of  residence,  its  date,  the  sajgnotttre  of  the  ven- 
<^,  and  altesteaion  by  two  mtnesses.  This  af^ltesto  alterations 
^propia^  wMIe  the  riiip  is  attached  to  its  own  port.  In  this 
cate  fbe  vendee  mw^  diew,  first,  an  indorsement  in  form  on  the 
eettifieate ;  secondly,  be  mustt  deiiTer  a  copy  of  the  indsrsement ; 

H  2 
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if  not»  his  contract  is  void ;  die  resf  is  to  be  done  by  the 
The  16th  section  comes  to  the  case  of  a  ship  at  sea»  or  absent  from 
her  port.'  This  may  be  in  several  cases ;  1st,  the  diiptnay  be 
destined  to  return  to  its  port;  Sdly,  it  may  be  sold  bfmmfide 
while  at  sea,  to  an  owner  at  London,  or  other  British  port  or 
settlement,  never  to  return  to  her  original  port ;  Sdly,  it  may  be 
sold  at  a  British  factory  or  settlement  abroad ;  4thly»  it  mfiy  be 
sold  in  either  of  the  two  latter  cases  to  a  forogner.  By  iB^Mpn 
iGth  it  is  provided,  that  if  any  ship  shall'be  at  sea,  or  absentironi 
the  port  to  which  she  bdoi^,  at  the  time  when  9ueh  alteratioa 
in  the  property  shall  be  made  as  aforesaid^  (grammatically,  audi 
as  the  preceding  section  speaks  of,)  so  that  an  indorsement  on  the 
certificate  cannot  be  immiediatelj^  made,  the  sale  or  contract 
shall  be  by  bill  of  sal^,  and  a  copy  of  it  shall  be  delivered  to 
the  proper  oiBcer,  and  an  entry  thereof  shall  be  made  on  the  afl 
fidavit,  and  a  memorandum  made  in  the  book  of  reg^ters,  and 
notice  given  to  the  commis^oners  of  customs ;  (these  latter  arti- 
cles are  directory,  and  nothing,  is  said  of  avoidance,  of  the  con- 
tract if  these  be  not  done  \\  then  the  clause  goes  on,  connecting 
those  provisions  with  what  follows ;  <  and  within  10  days  uSpeec 
such  ship  shall  return  to'  the  port  to  which  she  belongs,  an  in- 
dorsement shall  be  made,  and  signed  by  the  owner,  or  fiorae  per- 
son lawfully  authorized  by.him,  (not  saying  on  the  eertificiite^ 
but  I  presume  that  must  be  meant,) .  and  a  copy  thexeof  deliver- 
ed, in  manner  thereinbefore  mentioned,  (referring  to  the  copjr 
required  by  the  15th  section,)  otherwise  suich  bill  of  sale  shall 
be  void,  and  an  entry  thereof  shall  be  indorsed,  and  a  mejnoran- 
dum  made  in  manner  before  mentioned.  Now  the  clause  di- 
recting a  copy  of  the  bill  of  sale  to  be  delivered,  neither  men- 
tions the  time,  when,  nor  annexes  any  avoidance  to  the  omission^ 
but  looks  only  to  the  time  of  the  ship^s  return,  and' makes  the 
avoidance  depend  on  something  which  can  only  ber  done  in  .caae 
the. ship  returns,  namely,  the  master^s  bringing  home  the  certi- 
ficate, on  which  the  owner  may  make  the  indontemiSnt, .  and  deli- 
ver a  copy  of  it.;  from  which  the  indorsement  may  be  made  on 
the  affidavit,  and  the  other  requiates  may  beeom|Jied  with ;  and 
this  was  so  strongly  felt,  that  at  first  it  was  argued  by  the  de- 
fendant  in  error  that  the  ship  must  necessarily  return  tolior 
former  port.  -  Wh4t  would  a  ship-owner  tfay  who  sells  his  ahip 
at  sea,  and  who  was  told  it  was  necessaty  to  comply  with  the  r*. 
gulations  of  this  sixteenth  section  ?    He  would  answer,  what  avails 
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ittorse&da  copy  of  tfaehili  oPsde?    I  muBtalao^if  I  am  within 
this  sectioD,  comply  witb  all  its  requidtions,  m>t  with  one  only.    I 
nnutimake  an  indoraemeDt  on  the  certificate,  and  send  a  wpy  of 
the  mdoraemetit  witUn  10  days  after  my  sbip^s  return  to  New. 
caade.    But  it  will  not  letHm.tfutber .;  will  it  satisfy  the  act  if 
I  do  it  within  10  days  after,  its  ret'ttm  to  Falmouth,  &c.  ?     The 
act  Jmis^ooi  said  sa    Then  this  section  cannot  be  complied  witb 
but  upon  condition  that  the:  ship  shall  .return  to  her  original 
port  of  registry,  and  it  xoAj  be  impossible  for  her.  ever  so  to  do. 
Inaending  the  bill  of  ssk,  :whett;it>atrill  never  be  followed  up  by 
the  other,  requisites,  I  do  amatory  thing.    I  must  therefore 
look.elsewhece  ia.the[act  for  my  case.     The  direction  of  the  de* 
hvery  of  the  bill  of  sale,,  is  connected  with  the  indorsement  to  be 
made  on  the  certificate,  and  the  delivery  of  a  copy  of  that  in- 
dDrsement  to  the  psoper  officer.    It  u  vain  to  do  the  first  only ; 
or  if  you  constnieithe  act  to  mean,  that  if  he  does  not  do  all 
which  hiB.stuatioDiw^l  admit  of,-  his. sale  shall  be  null,  you. do 
not. construe  the  wocds;  that  is  rather  to  introduce  ii.new  pro- 
position.    Suppose,  .then,  the  purdmser  had  delivered  a  copy  of 
the  bill  of  sale,  yet  as  he  made  no  indorsement  on  the  .certificate, 
nor  delivfred.  a  copy  of  it,  his  contcact  was  vdd.    No  construc- 
tion can  save  him. from  the..woxdsof  the. act. .  Bat,  it  is  said, 
the  object  of  the  aitt  waa^  to  have  the  earliest  notice  of  the  trans- 
for.     It  may  be  so ;  biift  the  Icgistature  has  in  this  clause  neither 
fixed  a  time  for  doing  it,  nor  said,  what  shall  be  the  consequence 
of  not  doing  it;  the  act.iooks  (mly  to  the  sbip^s  return  to  port, 
and  has  ebewhere  .provided  for  its  speedy  return.    The  17th 
section  proceeds  to.lbe  <;ase  wheire  the  owner  resides  at  a  British 
foctory abroad,  andipijovides  for  it  imperfectly  enoMgh.    Section 
20  recites  that»  ^  it  is  expedient  that:  the  officers  i^pointed^to 
^  make  registry,  in  case  ady  ship  i^  required  to  be  registered  de 
^  fiono^)  should  be  authorised  to  require  the  production  of  the  bill 
<  of  sale,**  and  eoiMtta,i.tbat  when  the  property  in  a  ship  shall  ho 
traasforced  in  the  whole,  or  in  part,  and  such  ship  shall  be  se- 
quised  tp.be  registered  deno/vo^  it  shall  be  lawful  for  the  regis- 
teri^ig  officers  to.reqtiire  the  bill  of  sale.     Provided  always,  that 
all  other  regulntionsl  coaoemiDg  the  registry  d»  fwvo  be  complied 
with.     Section  83  provides  for  the  re^stry  de  novo  by  reference 
to  the  £6  Geo.  III.  c.  60,.  Whereas  British  ships,  transferred  to 
persons  not  subj^ts  of  his  majesty,  are  not  entitled  to  the  pri- 
vilege of  British  ships ;  and  to  prevent  fiauds,  they  arc  now  by 

h3 
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•law  req«i*ed,iiiceitainca8e»,tobef^taKtdde»^ 

*  pufpoeeit  i»  emaeifd  that  «i*  ^  *bM  fKonsi  ^mA  dtte 
«  difig«cc  to  the  pw*  to  whk*  die  hdoi^^  or  to  aiqr  Qtfcw  pprt  » 

*  whfch  she  may  be  IqpiJly  i^^wtcwd  ^ 

<  III.  i&  order  to  be  registoveddf  fiai»,it  iaherdby  enarted,  thalaa 
« often  as  any  audi  tranrfer  of  pioperQr  in  any  ship  sb^  be  niado 
f  while  BiHsli  diip  19  upm  the  Mi  oit  a  wyage  to  4  Ifv^ign  pdrl»  id 

*  case  the  maaPer  ia  privy  to  such  tnontev  or  if  no^  aa  wxm  aa 
«he»,  mioh  ship  sbail  proeeed  dnttcdy  to  iftf  dcftnoApoiiC^  and 
« diatl  sail  from  thence  to  the  port  rf  Bt  majesty's  ^/jaakimMto 

<  which  she  befengs,  or  to  any  oAsr  such  peat  in  whidi  the  aiay 

*  be  lawfnlly  registered  by  viittte  of  the  said  aet;  then  it  picMte 
f  for  the  case  of  a  transfer  while  the  ship  is  in  al  fim^n  potty  ^ 

<  on  a  fisbin;  wyage ;  coodwding,  <  sokI  every  swjhdnp  op  vessel 
«  as  afbresaid  sbaU  be  legistored  aa  soooas  ^  letaraa  to  her 
«  port,  OP  toany  other  port  inwhicbshemsy  be  kgalfy  n^psteasd 
!<  by  virtue  of  the  sttdaet.^    Butltiasud,thalthefl6€kaIIi., 

<  to  which  this  section  refers,  makes  no  pro«iswnfer  a  iagiitiy  de 

<  n&tfo,  and  that  this  act  Uierefiiie,  only  rsccigniaiiig  the  kgaU^y 

<  of  such  a  registration  cfe  moo  as  is  dimctad  by  that  aat»  daea 
^nothing.    The  88  Geo.  III.  c.  60,  §  J.  lahef  op  the  poniew  of 

<  the  T  andS  W.  III.  purporting  to  altev  and  attend  it,  and  cxiead 
f  it  to  other  ships  than  those  therein  described,  and  enacta  that  all 

<  and  every  ship  or  vessel  of  15  tons  oi<  apwards,  bel(Ri|png  toaay 

<  of  his  majesty^s  subjects,  shalU  fiom  ticnei  aeferable  to  thdr  di& 

<  ferent  situotiens,  be  registered^  and  c)>tain  certificseea  in  this&rm  : 
«« In  puPBuanee  of  an  act  passed  in  96  Geo.  III.,  atitaded^  he 
«  having  taken  and  subscribed  the  'o^  reqinied  by  this  aet, 
«  and  that  the  said  ship  was,  at  such  a  une  and  plac^  boilt,^ 

<  &c.  It  is  true  that  this  act  dees  pot  direct  a  ragistratiiMi  de 
« novo  in  the  present  case :  bat  that  is  because  it  has  made  no 

<  new  provision  at  all  for  the  ease  of  a  ship  sold  not  in  the  aame 

<  port :  the  10th  section  speaks  on)y  of  alteration  of  preper^  in 
« the  same  port  But  tlie  miMecital,  if  it  be  such,  ia  a  msfe  in- 
f  accuracy  in  the  penning  of  this  seotion*    The  statute  B6  Geo. 

<  III.  provides  for  the  original  registry,  and  gives  die  form,  and 

*  substitutes  a  new  oath  for  that  prescribed  by  7  and  8  W.  III. 

<  and  directs  the  bond  not  to  sell  or  dispose  of  the  certificate. 

<  Therefore,  in  giving  this  form,  the  act  in  tralh  does  dirsct  the 
«  form  of  registration  de  none ;  and  the  recitai  means  only  that 
f  the  registry  de  neem  afaali  be  in  the  form,  end  aHeoded  with  thif 


OS  Mora  in  A  NEir  foet.  los 

requisites  preserved  by  th«  aiit  Th^  former  part  of  the  "pream- 
ble of  tbe  UStd  secKion  more  eorrectly  says,  that  shtps  are  ii/ 
law  required,  in  certain  cases,  to  be  registered  de  ntroo ;  and  in 
Gict  it  is  provided  ibr  by  section  SI.  of  the  7  and  8  W.  Ilf. 
c,  7St.9  trhich  enacts,  that  no  sMp's  name  registered,  shall  be  af- 
terwards changed  without  re^stering  such  riiip  de  n<woi  ^hich 
is  thereby  required  to  be  itohe  npon  any  transfef  of  property 
to  another  port,  and  ddimsrihg  up  her  Ibrmer  certificate  to  be 
cancelled,  under  tiiepenblties  and  in  the  like  method  as  is  therein 
before  directed,  ^e  same  secddn-  shews  that  the  history  of 
the  sbip  may  be  SufiBUently  traced  in  the  case  of  a  registration  & 
9I0VO ;  it  enacts  tbit,  <  in  dase  there  be  dny  alteration  of  pro- 
perty in  the  same  pott,  by  the  saie  of  one  or  more  share  or 
diaresin  any  cAiitfltfi^  tfafe  registering  thereof,  such  sale  shall 
be  acknowlddged  by  indorsement  on  the  certificate  ;^  if  therefor^ 
the  former  certifiottte  h^  deUttefd  up  and  cancelled,  that  certit. 
ficate  does  as  ct^aHy  Aew  ftom  what  port  the  ship  comes,  as 
the  other  dcxsiinients  iould  do,  T^e  production  therefore  of 
the  bill  of  saliEJ  anddelirery  of  certificate  to  be  cancelled,  sufi^ 
dently  mark  the  identity  of  the  ship. 

<  ChanAfi  /:  was  prevented,  by  indisposition,  fn>m  attending; 
hat 'MaMfiM,  C.  X  stated^  that  he  wa^  authorised  -  to  say  for 
him,  that  he  concurred  with  the  majority  of  the  judges  in  re- 
versing the  jbdgment 

^  Lawrence  J.  having'  flit  in  the  eotut  befew  when  judgment  was 
given  thete,  delivered  no  opinion  upon  the  present  oeca»on. 

<  Thomscn  B,  was  of  otnnion  thai  the  judgment  ought  to  be 
affirmed. 

<  HioAJ.  Hie  question  in  diis  canseis^  whether  the  ship  lA 
question  Vaving  cHang»l  her  port  oii  her  saie,  Uie  was  properly 
registered'di^fk>t;o^  pnrkuaiMto  the  stat.  of  7  asid'S  W.  HI.  c.  tK., 
or  wh^er  the  proVikmns  of  llie  19th  section  of  the  SMi  Geo. 
ill.  otigfat  to  have  been  compHed  with.  On  behdf  of  the  pMn'. 
txlTs  in  error  it  has  been  contended,  that  (he  lAh  section  of  the 
S4di  6^.  IIT.  is  to  be  Tcstrsuied  in  Ae  construction  to  the 
shares  of  sllips  otily,  arid  is  not  to  be  extended  to  the  transfer  of 
tiie  entire  property  of  a  ship.  It  was  so  argued  in  the  court  foe- 
low,  and  the  attention  of  the  Court  of  King's  Bench  was 
drawn  to  that  question  only«  If  tfiis  cause  were  to  be  deeifded 
on  thaEt  point,  I  shonid  he  for  affirming,  the  judgment.    But  oft 

V  the  most  mature  OQnsideratibn  whidi'I  can^gtve  tibe  subject^  I  aiA 
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of  opixuon  that  the  l€th  section  is  not  a  substantive  indqpendent 
clause,  but  is  merely  a  qualification  of  the  antecedent  clause,  and 
is  to  be  restiained  to  the  case  .when  the  ship  is  at  sea  when  she  is 
sold,  and  does  not  change  her  port  It  will  be  necessary  for  me 
to  take  a  short  review  of  the  three  several  statutes  relative  to  thb 
subject  The  statute  of  8  and  9  W.  IIL  reqmres  a  registering 
d?  nozxo  on  a  change  of  port  only :  Thequestion  is,  whether  that 
statute  be  in  this^respect  repealed,  by  the  provisions  of  any  sub- 
sequent statute.  *  The  sUtute  of  26  Geo.  III.  §  16,  makes  no 
alteration  in  that  respect;  but  the  statute  of  94  Geo.  III.  adds 
new  provisions  for  the  better  effectuating  the  purposes  of  that 
act ;  among  which,  one  ia^  to  direct  abook  of  registers  to  be  kept 
in  each  port,  and  notice  to  be  given  of  every  new  r^istration  to 
the  commisaoners  of  the  customs^  which  is  extremely  important 
in  the  li^^t  wherein  I  view  the  subject  Now  I  come  to  the 
34th  Geo.  III.  c  6&  §  15,  16,  whio&  directs  what  is  to  be  done 
according  to  the  preamI)l^,on  any  alteration  of  property  of  aoy 
ship  in  the  same  port  Two  cases  are  put^  the  IBifi  section  re- 
gards the  case  where  the  ship  is  in  her  port  at  the  time  of  the 
sale;  the  16th  section  when  she  is  at  sea.  The  16th  section, 
though  in  form  it  is  merely  a  qualification  of  the  15tjh  section,  in- 
asmuch as  it  refers  to  it,  and  is  by  way  of  proviso^  yet  it  is  coiw 
tended  that  it  must  likewise  be  considered  as  a  substantive  inde- 
pendent clause,  and  as  repealing  the  statute  of  8  and  9  W.  IIL 
which  directs  that,  on  a  change  of  port,  there  shall  be  a  registra- 
tion de  novo.  It  has  been  asserted  by  Mr.  Park,  at  the  re-hear- 
ing, and  in  my  judgment  gratuitously  asserted,  that  if  tjbe  con- 
struction  for  which  they  contend  be  not  adopted,  these  acts  will 
be  totally  defeated,  and  foreigners  will  b^  enabled  to  become 
owners  and  part-owners  in  our  ships  without  fear  of  detection, 
and  that  it  will  be  impos^ble  to  trace  a  ship  from  her  built,  if 
the  port  shall  be  changed  and  a  registration  denofoo  shall  become 
necessary.  In  answer  to  this  assertion,  I  shall  observe,  that  it  is 
not  stated  in  any  part  of  this  statute,  that  the  registering  de  fwoo 
on  the  transfer  of  a  ship  has  been  attended  with  any  inocmve* 
nience,  or  that  the  purposes  of  the  statute  in  question  would  be 
better  answered  by  substituting  another  provision ;  nor  is  it  ex- 
pressed in  terms  that  the  provisions  of  the  section  in  question  are 
substituted  in  the  place  of  a  rqpstry  d^  novo.  It  will  be  found,  in 
perusing  the  different  parts  of  this  act,  that  when  it  is  intended  to 
modify  or  repeal  the  provisions  of  any  former  statute,  it  is  so  qxj- 
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presdy  mentioned  Tlieltosecticmis^Ukewiiebyiw^ofptfoviio, 
and  by  every  rale  of  gnomnar  and  logic  it  can  only  he  canwdwed 
as  a  clause  dependent  on  a  finmer  clause^  unless  the  manifest,  in* 
tention  of  the  legiskture  required  a  different  construction.    In 
construing  doubtful  clauses,  it  is  very  useful  to  trace  the  method 
which  the  drawer  of  the  act  has  observed  in  the  distzibutioa  and 
arran^ement'of  his  suligect    In  tfab  aet  the  drawer  has.ananged 
his  subject  linder  different  and  distinct  heads,  and  to  each  liead 
ha5pre6zed  an  appropriate  preamUa    Now,  the  preambleof 
the  I6th  and  16th  section  stcte»<hem  to  reliile  to  the  altemlioa 
of  property  in  any  shi{^  car  vessel  in  die  siane  poft.    If  the  le* 
gisUtnre  had  intended  thai  the  16th  section  8bMild.extei1dt0.yi 
cases  of  transfer,  it  would  have  used  dear  and  explicit  ttermsi 
Though  this  statute  be  remedial,  yet  it  is  very  Ipenal  if  all  its  so* 
quisitions  be  not  complied,  vrith.    Por  it  annvda  the  contract,  and 
leaves  the  purchaser  to  seekrdief  from,  perchance^  a  firauduknl 
or  insdvent  vendor.    In  case  of  bankruptcy  or  insalvteey  it.oc* 
casions  a  certain  loss.    These  statutes  are  rbade  fortbe  advante- 
ment  of  trade  and  commsroe,  and  to  regulate  the  oonduiBt  of 
merchants.    If  laws  of  this  sort  be  not-  periiBetfy  dear  and  iald^ 
ligible  to  persons  of  their  description,  the  legislfiture^  by  the>ttse 
of  such  ambiguous  clauses,  would  lay  a  snare  lor  the  sul:geet:  a 
construction  which  conveys  sach  an  imputation  ought  never  to 
be  adopted.    I  think  that  the  same  rule  oaght  to  obtain  here,^  as 
in  the  constrdctioflf  of  dauses  infficting  pninsajwi  pendtica  ia  the 
revenue  laws,  if  they  be  amfaignously  and  obsomtefy  worded^ 
the  interpfetation  is  ever  in  fammr  of  die  sulgecl;  fbr^thisLpUin 
reason,  that  the  legislature  is  ever  at  hand .  to  explain  itstowa 
meaning,  and  to  express  more  dearly  what  baa  been  obsoHrdy 
expressed;  and  therefore  if  the  supposed  consequence; weee  to 
follow,  which  I  by  no  means  dlow,  I  should  lean  a^dnst  the 
forfeiture,  am}  leave  it  to  the  legiskturis  to  correct  the  evil,  if  there 
be  any.    I  cannot  persuade  myldf,  inthe  present  iristancp,  that 
any  merchant  of  plain  sense  and  underalnndlng  could  ever  en^ 
tertain  the  most  remote  sutpicipa  of  the  l6lh  dadse  extending  to 
all  cases  of  transfer.    If  any  thing  can  warrant  sudi  a  construc^i 
tion,  it  must  be  the  generd  utility,  whidi  I  am  at  a  loss  to  dis* 
cover.    If  any  suspidon  should-  arise  -whethcra  ship  in  part  or 
in  the  whole  belongs  to  a  foreigner,  it  would  be  dther^m  the 
port  to  which  she  belongs,  or  where  she  happens  to  have  been 
built,  but  most  generdly  in  the  port  to  which  she  bdongs.    In 
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.« 4he  Arst  ciM)  ibe  liP^flMr  ^  flif^  Af  t^tor;  of  tb«  i^  wbe» 
f  «ai  wheredhfl  nraa  builu  If  ^  huf  Moi^pHi  t9  f^veral  peiwnB 
at  di£Peniit  tiiiMH  wd  coMequMily  Imh  Mm  oOten  rfigUt^iwI, 
iucfa  rq;i8ter8JdPe  deposited  iwitb  tlbt^  wmiMiw^^n^r^  Qf  im9toiiis> 
imnaant  to  tke  itat  M  Cr.  III.  b j  iMWift  cf  wbii^b  the  sbip  aBuy 
km  tattdfiam  ibe  p><t  vbarftraba'wM  tot  nepHfyeA  By  such 
mans  it  aujahrayri  ba  dubonrired  whttim  »  ah^)  ba  JStrilM 
flwtiady  and  ia  UriiM  butk^  Iba  Hrp  prUiafal  olg^ta  of  thg  le. 
gklatma .  If:  tba«  aonstciicibo  foMtodad  for  bjf  tba  doiaadants 
m cntiv  bdaddpldd^it «U  afibsdia.vQrjr  aaay  aimwA  of  tbe  ala> 
tul&'  Forif « fimigaav tbdiddbe asiod^ ^h^V^ a pcopeirtj in 
BriiUk  flhip^nngy  be  iMads  oaly  to  aiahe  bU  pwr^ia^e.^  a  port 
diftram  ffomibatto^wbUi  flba.bcl4og%  al^d  tbaa  changa  her 
^foat }  and  beiqUiiiidwriiiahe  iiatb  nor  f^iva  icwrily*  Theec  ara 
iIm  ptedgaa  odwhuk  the  igfpd^tmmpno^fMy  niriiat  for,  tb^  e^ 
caqr  of  (ha  iKtL  Tbufbanay  anwkUaodalMdodiMoiperytadd 
to  ibfiyAaaadBaading  to  .thai  temiiiiQllDa  aoHtandad  fipMr  by  the 
d(<fcndant[  in  ahrir»  if  tha  atdpiia  a^  irbeii  abaatM;  froai  bar  port 
attha  anst  dktml.ipiartar  of  Ilia  ivarid^  ah0  mu«t  r^iura  to  her 
ftoatbtfoaa  Ibp  fala  yaa  ba  fonpltM ;  a  laoiiqiroui^  g^rievaa^ro^ 
«aat  tqaiQDaiflaHf  itifliot^.  A  Mrong  alqgimaot  niay  be  diaara 
fiOBi  thftflOtk  ^eolioii  of  ibt^.M  Gm.  III.  at  Ibe  ands  oamely^ 
PaoaUadolvaya  ifaift|aU  tba  othfr  ng^UiUqm  neviirad  by  the 
M  liura  im  fiiac&  aanatEBiag  ibasfagistadng  da  nopo.of  ships  and 
#<-tassab  bacpAqdiad  tfid)*^  :Thit  pro^isioa  iw90DiaeeaBd  en- 
ibiaes  tba  two  fariteratatttlaa  of  7  &  8  .W.  Ill,  ai4  $S6  Gaa  IIL 
§  l|l.  My  ooDoIntiaB  tbeffaftae  is,  ibal  tba  statute  of  7  8r  8  W. 
ill.  in  Ifaifi  lespaat  iaoataeparied»  bwl;  ia  itill  ia  fbaoe,  and  tbe^e- 
ibaatbeiai^ataftiQn:  Ar  naiio  is  ffglit  and  prfly)er.  f pr  tbesa  rea- 
aoBs,  as  I  aa|»  of  opimon  thai  wilhaiit  this  (wed  ooasuuctioa  of 
tha  kfitb  saotian  of  M  Oep.  IIL  it  xd»j  ha  discov^rad  by  the  se» 
aatalpttwiabnaaf  ilseao  thnaa  atatataSt  wbe^iar  a  ship  be  British 
aarned  and  BrMth  boilt,.  tbe  tai^  gmil  obysols  of  the  kgislar 
tuae,  and  as  a  dUBaraal  ososfamcUoa  would  toad  to  defeat  the 
parpwot  of  Ibaia  atauika^  tba  judgaieat  of  ^e  Court  of  Kiog'6 
Beach  oogfai 'lof  br  omened. 

^  Maabnaii,  C  B.  •  A  tramfev  niay  ba  made  either  to  a  per.. 
sott  cf 'theaame  part^or  af  a  diffinaat  port*  of  tba  ship  being  at; 
faame,  oa  at  sta.  The  statute  71^  and  Sib  WiU.  III.  is  the 
ibondalion  of  aU.  This  rsquboes  a  Ngiatration.  And  the  21st 
scctioo  m^juirte  a  new  regiHratlos^  on  a  cbeage  of  port,  and  ia 
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tkek  nam  n^uifet  the  dd  cartiflartft  to  ber  ^jUifttB^  up.     It 
itquiDtir  flHill^rliHi  the  pfofmtj  ia  Ur  be  «hn|kl  iii  iber  alutfc 
poit»  dMO  Ibe  oiiH^  Jhdl  V  nrikniil  JM  At  ng^ny.    Tbb 
db^MtiM  is  aoi  od^peakd  by  tk  ^dbiequMI  att,  .bot  impmf«d.' 
Nothing  aboittithift  is  fiaund  in  ibo  fl6tii  Oeo^IIl^    Tbo  liib-- 
jecfc  b  taken  «]i  in  SMi  Oeo*  III.  isi  Ba  8datlfi^l6,  ani  17>  aU- 
tbeto  I  oontlrue  tqgetbin    Tbe:lQth  aedtion  fe  a' rMriolMijaii' 
Ihe  lAth«    Tbe  ISA  qsplka  opljr  to  tnmilisEa  df  shipt  in  Jfe 
Mna  poity  and  the  l^tftstctiai  appljiag  to  Ae  aaott  airigaoly-^ 
bat  ecaitrwphitaig  a  teopdrary  abaeaoa  of  the^  aUp^iao  thal'tk' 
Mftifieate  oouU  not  be  fandy  aafa|pl||utei;  Urn  next  hist  .thii^.« 
ThepenntedFthiaaolaqi^oied  the  riUp  to  letpm-tathe'iinie' 
pavW    I  tUnh  the  leation  only  applies  lo'ibipe  feliil  .belmq^g  to* 
that  port;  but  if  nel,  I  thnk  that  the  taiiawHii|g  danet #t:lha* 
fcetof  Mtt.  16,  applioi  onij  to  die  mgiedl  U|  indsfene  tba  tDanf-- 
fer  upon  tbe  e^rtidortiaplreguOfii^^ 
«el«ra^  otbtrwiie  it  muife  imHatt  the;  ncg^eelB  m  the  nkUla  #f* 
the  seotiov,  via,  bj  the  offlcin.    Tfae  IVA  m^n^  taawdilMitbe' 
10th»  is  a  qualifiaaChNi  of  the  IBth  spetien;  the  IGth  iriieri)tho 
ship  is  flbt^nt,  and  the  ITih  i»be&  ilie  onmie,  oridtbeaof  theei^ 
areabsent. '  On  what,  then,  does  the  i^^ptiationt 'db  ffona^de^ 
pendP  On  7tband8th  Wtt^III.  n^t^SI.  ^AMi hikn ol n^^ 
ktbNM,  buthas  the  importnt  ene  qf  didiYeriag npthejdd  eoflli* 
icata    TItfs  eiAjeot  is  taken  lij^  bf  the28d  aectio^of  Mtb  €bcf ^ 
IIL arhirii- Imwles ships  hesMj wlwneekl aa:eefi^' imdac.cifMkQ-^ 
fttanoes  which  re^irsS  legistraiJpa  de  new  at  anethar  port    No 
liak  m  the  hisioty  of  tbe  sksp  k iPoMiag;  a  person  fasqusriqgat 
Newcastle  weald  be  tefemid  to  London.    I  think  ihe  delesiiy^ 
cf  the  eopy  of  the  bill  of  sale.of  no  usa  '  Tbe  cailsdiiaC  ffi^d^ 
tmiioa  dir  WA)  fwe,  1st,  Whieetfaeidiipis4RiidSaanlotlWpstot,.%y» 
statute  Will.  III.;  Sdlj,  When  theofMificde/ is  kei;  3d^r 
Where  the  ship^s  Muaeis  altered^  idtljr,  W4m» thBtesrti6oaie  is 
wrongfully  withheld  from  the  owner ;  6thly,  Where  a  part-owMC 
requires  it.    I  think  the  JRlfUoM  did  «hat  m  right.    U  the 
had  done  otherwise  riie  would  bq^  fa^ve  doae  cpes^b* 
<  MafufUidy  C.  /.    I  doubt,  but  think  the  judgment  iiU|^t  to 
be  effirssed.    Tbe  gNmnd  on  which  I  think  eo  is^  that  neic^py 
of  the  bill  of  sale  was  sent  t  no  qucstien  ef  reasanaUe  time  fix^ 
the  sendhig  it'  arises  in  this  case,  because  none  was  sent  at  all. 
If  the  16th  s^tion  bad  stopped  in  the  middle,  it  would  have  be^n 
ckar,  and  the  eonfiisbn  arisee  from  the  latter  part^  whkb  anpUe» 
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to  anewsalgcct^  vis.  the  ieiimi>  of  tlie  diip  to  het  own  port. 
Wfaatis  the  olject-of  liequiring  a^opy  of  the  Inll  of'  sale  to  be 
sent  ?  To  fpre  irimwdiate  notoriety:  to  the  jde,  and  ptmeut  fb- 
le^jnetB  fitom.tvadiBg  withBriidahahipa.    fjbvmB  intended,  for 
this  puipose,  that  ihe.deiiveKy  of.  the  copy  dtonld  be  made  im- 
meifiately.    The  10Ui  section  .reodfes  considerate  exidanatidk> 
ifiomihe  17th;:    TbelSth  implies  only  to  the  saleof  a  sh^  bei- 
ing  at  ECfiu    The  17th  contemplates  .the  case  of  a  ftale  when  the^ 
.owners  are abroid.    In.diat  case  it  allows  six  montha  for  the 
delWery  of  the  UU^of  sale,  and  ten  days  ibr.  the  indorsement  af- 
terthe  ship:returBs: to  amffori in  this  kingdom..    Il  has.been- 
supposed  in  aigument,  that  if .  a  sUp  be  sokLat  ssa,  the  puicha- 
ser  tips  a  ri^t  to  change  h^  pozt';  and  that  i£  he  dbes  chai^ 
her  post;  a  rqpstration  (b.fiooo  U'suffident,  and  it  is  unneeeaBary 
to  obsenre  the. requiatioos  of  the  l€lh  ssotion.  .But  how.is  it  to- 
be  known  whether  the  purchaser  will  change  her  port  ?    It  i%  at 
the  time  of  tke  sale,  a  profound  secret  .  My  farothieca  ^ean  to* 
thinkithat  the  porcfasfierls  reddeoee  in  another  port  is  sufficient. 
I  ihink'ndt  .  If.indeed.he  takes  her  to  that  port,  and  bq^s  to 
trade  toand  from  thenoe,  then  that. hes^na  to  be  her  port,  and  he> 
is  compellable  to, register iier  there,.iUQder  7th  add  8th  WU.  III. 
ttept*  91^>which  ^in  that  .respect  ;I  Itbibk.  is  in  force.    The  unfa- 
thomable int^tioD  of  the  purchaser  to  tnuifiar  her  to  .another 
port,  cannot,  I  think,  be  mar<!rial      I  think  the  purchaser  of 
a  ship  may  caiqr  her  to  anotl^r  port,  and  regbter  her  there ;  but 
then* he  must  ixst.  deliver  a  copy  of  the  .bill  of  sale.    The  21st 
aectioii  refers  to  leg^stratkms  4b  naoe^  by  virtue  of  the  S6tb 
Oea  III.' whereas  that. act  autborisea  no  registration  dt  novo.- 
It  is  inid  the  lustory  of  the  ship  .may  be  traced  without  a  copy 
crof  the  bill  of  sale.being  sent:  some  of  its  history  may  be  traced, 
« but  a  sale  may  be  suppressied. 
« Judgment  revcarBed.'?—i7iiMafid  v.  Johmkme^  3  Taunt.  177. 

884. 

198.  It  has  already  been  mentbcied,  inrderring  to  the  case  upon 

a  former  occaskm,  tluit  thia  judgment  was  carried  by  writ  of  error 

to  the  House  of  Lords,  where  the  case  is  still  depending;  and  also 

that  the  Court,  of  King's  Bench  had,  in  the  mewatimQ,  in  another 

case,  confirmed  their  fiarmer  judgment  *• 

*  HoffUm  V.  Jacfaon,  S  £a«^  51 1.    Upon  this  matter,  there  is  the  following  note 
in  Mdy  p.  M.    •  Jn  tl^  16th  Mctioti  of  SI  G«o.  3.  c  08.  Ac  legislature  sppcara  t» 
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In  conduaon,  upon  the  subject  of  the  sale  of  ships,  it  may  be 
observed, 

1 30.  In  the  1^  place,  that  the  registry  acts  do  not  apply  to 
vessels  employed  in  inland  nayigadon  only,  and  that  the  bill  of 
sale,  in  the  conveyanoe  of  such  vessels  to  a  purchaser,  does  not  re- 
quire to  be  registered  in  terms  of  the  statutes,  Laroche  v.  Wcike^ 
manj  Peake  N.  P.  C.  141. 

131.  In  the  9d  place,  that  the  registry  acts  do  not  apply  to 
cases  where  a  transfer  of  the  property  takes  place,  or  a  beneficial 
interest  arises  by  &e  operation  tf  law^  or  ihe  act  of  God^  ex.  g. 
the  tranrfer  from  a  testator  to  his  executors,  or  the  transfer  1by  the 
commisffloners  to  the  assignees  in  bankruptcy  in  England,  in  which 
cases,  a  title  may  be  transmitted  without  any  of  the  fonns  re- 
qmred  by  the  statutes.  Abbot  ilt, ;  Bloxham  y.  Hubbard,  5  Easi^ 
422. ;  Yalkp,  15  Ves.  60. ;  Hay  v.  Fairbaim,  i  Bam.  and  JU. 
196. ;  Selw.  Niri  Prius,  1176. 

ISH  In  the  3d  place,  where  the  contract  of  the  parties  enu 
braces  something  besides  the  transfer  of  the  ship,  and  where  the 
forms  of  the  statutes  have  not  been  complied  with,  it  has  been 
heU  that  the  contract  is  void  only  in  as  far  as  it  was  meant  to  con« 
vey  the  property  of  the  ship,  but  may  be  good  to  other  effects. 
So,  where  the  bill  of  sale  comprised  an  asugnment  of  the  fraght^ 
the  Lord  Chancellor  seems  to  have  been  of  opinion,  that  the  as- 
sgnment  of  the  frei^t  was  not  within  the  provisions  of  the  statutes, 
Meiiaer  v.  GOeepie,  11  F(^.68a&6S6.  So, also  where  a. UU 
of  sale  for  irwo^&poDg  the  property  in  a  ship  ;by  way  of  mort- 
gage wBs  void  imAer  th^  statutes,  yet  as  the :  mortgager  by  the 
same  deed  covenantisd  to  tepay  the  mpney  lent,  the  instrument 
was  held  good!  to  the  efibct  of  supporting  an  action  ibr  repagrment 
of  the  money,  Kerrieon  v.  CoUf  8  EU9iy  231. 


«  fciiwcoafatBplstgdtliccawofitiiilpVppoliabltrfetiiriito'lisrpart,  baoauMaata* 
'  donanaeflt  is  K^ulred  to  be  vaadp  on  Uife  cartificate  within  ten  days  after  tlie  ship'a 

*  return*    QMere^  Whether  the  most  correct  mode  of  proceeding,  if  the  ship  be  trans« 

*  fcrrcd  to  another  port,  be  not  to  deltrer  a  copy  of  the  bill  of  sale  and  iadona* 

*  ment  to  the  officers  at  the  ship's  original  port,  that  the  proper  entry  may  be  mada 

*  there,  an4*alao  ttr/exbiUt  the  bill  of  aale,,'and  dcUfcs  up  the  cvtMMla  to  the  ool^ 

*  eeia'ak  tfa» new  port,  and  obtain  a  new  legistor  Arom  theai^ 
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Further,  although  the  true  owner  may  reelaim  bk  property 
from  a  boiiajide  purchaser,  yet  if  this  purchaser  ha»  sold  or  con* 
sumed  the  subject  before  it  is  redairaed,  he  is  not  liable  in  an  ac- 
tion at  the  instance  of  the  owner,  unless  dolo  deriit  posniere^  or 
unless  he  has  made  profit  by  the  transaction,  in  which  case  he 
must  restore  the  amount  of  his  gam,  leaving  him  his  claim  for  da- 
mages against  his  own  author,  ScoU  ▼.  Low^  15th  June^  1704; 
Walktr  V.  Spence  and  CarfiraeylSih  Nov  1765  *. 

137.  With  regard  to  what  things  may  be  the  subject  of  sale, 
the  general  rule  is,  thai  all  things  which,  from  their  nature,  are 
adapted  to  the  uses  of  commerce,  and  are  susceptible  of  iq^pn^pri* 
ation,  may  be  sold,  unless  the  sale  of  them  is  prohibited  by  law» 
'  Omnium  renim,  quas  quis  habere  vel  possidere  t^I  persequi  pcK 
^  test,  venditio  recte  fit :  quas  vefo  natura,  vei  gentium  jus,  vel  mo- 
<  res  civitatis  commercio  exuerunt,  earum  nulla  venditio  est»^  1.  34^ 
§  1,  ff.  <fe  canJtr.  tn^t.  vide  I  6.  efusd.  tit.  Siair^  p.  131.  §  fL 
Erak.  8.  3.  8. 

'  138.  Of  those  things  of  which  the  sale  is  thus  prohibited,  tlie 
prohibition  arises  in  some  cases^fiofn  quaUiiea  inhermit  in  ike  thing 
or  euhjed^  which  render  it  unfit  to  be  the  object  of  sale ;  in  others, 
the  prohibition  owes  its  exbtenoe  to  positive  etaiuUey  founded  upoa 
reasons  of  public  policy. 

This  difference  in  the  nature  of  the  things  prohibited  to  be  wAA^ 
gives  rise  to  a  twofold  division  of  such  illegal  contracts. 

Again,  of  the  things  comprehended  in  each  of  these  two 
classes  of  illegal  contracts,  some  are  put  altogether  esitra  commer-^ 
dum^  and  the  sale  of  them  is  prohibited  ebeoliutehf  and  in  all  or* 
cumstances :  others  are  forbidden  to  be  sold  only  in  certain  circum- 
stances, and  the  sale  of  them  is  subjected  to  certain  re stfictioiis. 
These  distinctions  will  be  best  illustrated  by  examples. 
189.  I*  I  shall  begin  with  that  class  of  cases  in  which  the  sale  is 
forbidden  on  account  of  some  quality  in  the  thing,  which  renders 
it  unfit  to  be  the  subject  of  sale. 


«  ft  setmi  MUMirliat  ^fllcull  1^  ncoiwilt  Ifat  vitw  whkb  is  takm  In  tht 
law- of  the  tiJe  Of  rcfattaNrt^lMto*  U»  legal  priiidple«  or  to  eouiid  polky  eod  mormlfij* 
lAFrmcok  ■coordingly*  they  have  now  departed  from  the  prlndplea  of  the  Somaii 
law  on  this  natter ;  and  the  rule  adopted  fa*  that  there  can  be  mo  vtM  mk  of  « 
thiag,  which  is  not  the  property  of  the  seller.  If  hoth  parties  knew  that  it 
to  a  third  party,  the  buyer  can  merely  demand  back  the  price  if  It  haa  bees 
Ifihe  buyer  was  Ignannt  of  tUa  Ihet,  be  nay  moreover  claim  damvea  ftom  thm 
aeller  on  account  of  thedeoepUoa  wUtib  baa  been  jpiU  open  hiok  Vide  Opii  iV^y^- 
Icm,  ut  supra«  No.  1599. 


BES  PUBLICffi^RES  SACHS,  1  IS 

140.  (I.)  Both. by  the  Boman  law  and  by  bur  own,  those  things 
which  were  tenned  res  pubUcas^  such  as  sees,  navigable  rivers, 
highways,  and  other  things  of  a  similar  nature,  the  property  of 
which  is  vested  in  the  state,  and  the  use  is  common  to  ail  its  mem* 
bars,  camiDt  be  the  subject  of  sale.  ErsTc.  1L  1.  5.  L  6.  £  de  cantr. 
empU  This,  however,  it  will  be  observed,  is  true  of  those  things 
only  which  are  res  publtcas  Jhm  their  noh^^^those  things 
which  are  nerely  in  pecunia  ecu  patrimonio publico  may  be  bought 
and  sold  like  the  property  of  individuals.  Vide  Noodt  ad  lib.  18. 
m.  l.Jf.  de  eontr.  empt.  torn,  2. 304. 

.  141.  (2.)  The  same  rule  was  extended  by  the  Romans,  and  has 
been  extended  by  all  dvilized  nations,  to  res  sacree  et  religiosce  *, 

142.  (8.)  AU  contracts  of  sale  are  likewise  void  and  null  which, 
either  from  their  object,  or  from  the  nature  of  the  thing  sold,  are 
contrary  to  muyraiity  or  ptJblic  policy.  Vide  Path,  des  Oblig.  No* 
43.  Huber.  Praslect.  2.  633. 

14S.  The'general  prindple  upon  which  this  last  rule  b  founded 
existed  in  the  Roman  law  in  its  full  extent.  <  Qua?  facta  Isedunt  pie^ 
^  tatem,  existimationem,  verecundiam  nostram,  et  (ut  generaliter 

<  dixerim)  contra  bones  mores  fiunt,  nee  facere  nos  posse  credendum 
'  est,*  1.  15.  £  d§  condii.  Institut.  *  Pacta  quas  turpem  causam 
^  continent  non  sunt  observanda,*  1.  S7,  §  4.  ff.  &  Pactis.  *  Pacta 
^  quae  contm  leges  constitutionesque,  vel  contra  bones  mores  fiunt, 

*  nullam  vim  habei'e  indubitati  juris  est,*  1. 6.  Cod,  de  Pactis. 

144.  In  the  law  of  England,  the  same  principle  is  admitted, 
and  has  recrived  effect  in  a  great  variety  of  eases. 
»    14&  The  general  principle  and  the  rule  may  be  stated  in  the 
words  of  Lord  Man^ld.    Speaking  of  a  coatznct  which  was  ob« 
jected  to  as  illegal,  his  Lordship  sdd,  ^  It  is  admitted  by  the 

*  counsel  for  the  defendant  that  the  contract  is  against  no  positive 

<  hiw !  it  is  admitted  too,  that  there  is  no  case  to  be  found  which 
^  says  it  is  illegal.     But  it  is  argued,  and  rightly,  that  notwith. 

*  standing  it  is  not  prohibited  by  any  positive  law,  nor  adjudged 

*  illegal  by  any  precedents,  yet  it  may  be  decided  to  be  so  upon 

*  prindpbs ;  and  the  kiw  of  England  would  be  a  strange  science  ia- 

<  deed,  if  it  were  decided  upon  precedents  only.     Precedents  serve 

*  to  illustrate  pinciples,  and  to  give  them  a  fixed  certainty.  But 
^  the  hiwt>f  England,  which  is  exclu^ve  of  positive  law,  enacted 

*  L.  6.  ir.  de  eontr.  empt.  Domai.  1—76.  §  6.  For  the  mlet  of  oar  law  upoo  Ibis 
flutter,  we  Enk.  9.  1.  S. ' 

I 
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<  by  BtatutCy  depends  upon  prihdples;  and  these  pri6ci|>I^s  fun 

<  through  all  the  cases,  according  as  the  particular  drcumstanoes 

•  of  each  have  been  found  to  fall  within  the  one  or  other  of  thenu 

<  The  questbn  then  is,  whether^this  wager  is  against  principles  f 

<  If  it  be  contrary  to  any,  it  must  be  contrary  either  to  the  prineU 
*ple9  of  morality,  for  the  law  of  England  prohibits  every  thii^ 

<  which  is  eonira  bonoe  mores  ;  or  it  must  be  ngsinst  princqfles  of 

*  sowndpolic^i  for  many  contracts  which  are  not  against  morality 

<  are  slill  void,  as  being  against  the  maxims  of  sound  polit:y.* 
Jones  V.  Randall,  Cowp.  39* 

146.  A  number  of  cases  have  been  decided  by  the  English 
courts  upon  these  principles,  as  applied  to  the  contract  of  side. 

147.  Thus  a  contract  with  two  sailors  for  the  sale  of  their  ptiae 
money  was  set  aside  by  Lord  Hardwicke,  partly  on  the  ground  of 
impofiidon,  and  partly  on  the  ground  of  public  inconvenience^ 
Baldwin  and  Aider  v.  Rochford,  I  Wils.  229. 

148.  In  like  manner  it  seems  now  to  be  settled  that  the  half 
pay  or  full  pay  of  an  officer  or  soldier  cannot  be  the  subject  of 
sale.  A  decision  to  the  contrary  was  given  in  one  case,  Stuart 
V.  Tucker,  %  Bl.  11S7.  But  in  the  case  of  Barwidk  v.  Beade,  1 
JI.  B,  627,  the  Court  of  Common  Pleas  inUmated  a  clear  opinioa 
that  sUch  a  transaction  was  illegal,  <  it  bdng  contrary  to  the  po(> 

<  licy  of  the  law  that  a  stipend  given  to  one  man  for  future  sei^ 
^  vices  should  be  transferred  to  another  who  could  not  perform 
^  them.*  The  point  occurred  again  in  the  case  of  an  in^vent 
debtor,  where  the  question  before  the  Court  of  King^s  Bench 
was,  whether  the  half-pay  of  the  debtor,  who  was  a  lieutenant  in 
e  reduced  regiment  of  foot,  should  be  included  in  his  sdiedule  de^ 
livered  in  under  the  Lords'  acU  92  Geo.  H.  o.  28,  §  IS.  The 
Court  held,  that  the  half-pay  of  an  officer  is  not  the  subfcct  cfeaie^ 
and  that  therefore  the  creditors  could  not  compel  him  to  include 
it  in  his  schedule,  hard  Kenyan  said,  <  I  am  dearly  of  opinion 
^  that  this  half-pay  could  not  be  legally  assigned  by  the  defeiK 
^  dant,  and  consequently  that  the  creditors  are  not  «ititl^  to  an 
^  assignment  of  it  for  their  benefits.  Emoluments  of  this  sort  are 
^  granted  for  the  dignity  of  the  state,  and  for  the  decent  suppoit 

<  of  those  persons  who  are  engaged  in  the  service  of  it.  It  would 
^  thevefore  be  highly  impolitic  to  permit  them  to  be  assigned ;  fc/c 

<  persons  who  are  liable  to  be  called  out  in  the  service  of  their 
^  country,  ought  not  to  be  taken  from  a  state  of  poverty.  Besides, 
(  an  officer  has  no  certiun  interest  in  hb  half-pay,  for  the  kii^ 
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<  may  at  any  time  strike  him  off  the  list     Indeed,  assi^mnents  of 

*  half-pay  bav«  been  frequently  made  in  fiu!t,  but  they  cannot  be 

*  suppwted  in  law.    It  might  as  well  be  contended,  that  the  sa- 

*  laries  of  the  judges,  which  are  granted  to  support  the  dignity  of 
^  the  state  and  the  administration  of  justice,  may  be  as^ned."* 

Mr.  Justice  BuBer  said,  <  I  know  of  no  authority  by  which  an 

<  c^cer  may  sell  his  half-pay ;  and  on  principles  df  policy  he 
^  ought  not  to  be  permitted  to  do  it  V 

In  the  subsequent  case  of  LidderddU  t.  the  Duke  qf  Moni\ 
tro8€^  4  T.  R.  248,  and  another,  this  decision  was  expressly  coiv- 
firmed;  and  the  court  said,  thajt  <  on  the  best  condderation  which 
^  they  had  been  able  to  give  to  this  question,  they  saw  no  reason 
'  to  retract  the  ojnnion  which  they  gave  in  Flarty  y.  Odium  ;  that 

<  QXi  principles  oi  public  policy,  as  well  as  on  account  of  the  into- 
■  rest  of  the  officers  themselves,  they  were  clearly  of  opinion  that 
^  by  law  such  assignments  were  void  -|-.' 

149.  The  principle  Qf  public  policy  which  forbids  the  sale  of 
an  officer's  pay,  or  the  salary  of  a  judge,  applies  still  more  stroi^- 
ly  to  the  sale  of  offices  of  public  trust  themselves,  which  is  accord- 
ingly forbidden  both  at  common  law  and  by  statute,  with  certain 
exceptions  and  qualifications.  Thus,  in  the  case  of  Blackford  v. 
Preston^  8  T.R.S%  it  appeared  that  the  deceased  Captiun  Blackford 
had  paid  the  defendant  L.5000,  to  procure  him  the  iqppointment  tp 
the  command  of  a  ship  in  the  East  India  Company^s  service,  in 
consideration  of  which  the  defendant  promised  to  repay  him  or 
his  representatives  Uie  same  sum,  when  any  other  person  should 
be  aj^inted  to  the  command  of  that  ship^  or  of  any  other  dhip 
built  upon  her  bottom.  The  title  of  the  plaintiffs  was  ibundcd 
upon  this  contract,  which  it  appeared  ^as  ,a  transaction  contrary 
to  the  bye-laws  of  the  Company,  although  frequently  practised. 
After  the  agreement  was  entered  into,  the  ship  was  lost  with  Cap- 
tain Blackford  on  board  of  her,  and  CapUun  Lindsay  was  appoint- 


*  Flarty  V.  Odhm^  ST.R.  SSL  It  was  said  in  this  case  that  St  would  be  a  diflfer- 
ent  question  whether  or  not  the  pay  which  was  acttuMy  dme^  might  be  assigned* 
Oncjud^e,  (Buller  J.)  thought  that  it  might  be  assigned  lilce  any  other  exisUn^ 
debt.    See,  however,  Montagu  on  Bankrupt  Law^  1.  44S. 

"^  In  the  case  of  Captain  Kennedy,  a  banlirupt,  the  same  point  was  determined 
bj  the  Lord  Chancellor,  In  1788  x  See  note  to  case  of  Flarfy  v.  (M2vm  t  See  also 
case  of  Stone  v.  Anstruthcr,  2  Amlrulh,  53S  In  Scotland,  it  seems  not  yet  to  be 
settled  how  far  an  officer's  pay,  or  the  salary  of  an  unalienable  public  office  can 
be  attached  by  the  creditooi  of  the  party.    Vide  Bett  No»  86^  and  notes, 
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ed  to  another  ship  which  was  built  upon  her  bottom.  An  action 
was  afterwards  brought  by  the  plaintiiTsy  executors  o{  Captain 
Blackford  for  payment  of  L.6000.  But  the  Court  of  Eing^a 
Bench  unanimously  held  that  the  action  could  not  be  maintained. 
Lord  Kent/on  said,  <  that  there  is  no  rule  better  established  re- 

*  specting  the  disposition  of  every  office,  in  which  the  public  are 

*  concerned  than  this,  deiur  dighiori.  On  principles  of  public  poll- 

*  cy,  no  money  consideration  ought  to  influence  the  appointment 

<  to  such  offices.     This  principle  was  much  considered  by  the  late 

<  Lord  Chancellor,  Thurlow,  in  a  case  that  came  before  him  on 

<  an  injunction  bill,  where  a  noble  lord  having,  in  consequence  of 

<  his  own  office  in  the  king's  household,  recommended  another  per* 
^  son  to  the  appointment  of  another  place  in  the  household,  and 

*  having  made  that  recommendation,  in  consideration  of  an  annul- 

<  ty  to  be  granted  to  a  third  person,  not  to  himself,  the  contract 

<  was  considered  illegal,  and  a  perpetual  injunction  was  granted 

<  to  the  party  suing  on  that  contract  in  a  court  of  law.^  The 
other  judges  delivered  opinions  to  the  same  effect  *. 

150.  The  venality  of  offices  of  trust,  and  particularly  of  such 
as  are  connected  with  the  administration  of  justice,  is  so  obvious- 
ly contrary  to  the  public  good  and  to  sound  policy,  that  the  pre- 
Tention  of  it  has  not  been  left  entirely  to  the  common  law  prin- 
ciple now  under  consideration.  As  early  as  the  reign  of  Rich.  II. 
a  statute  -f  was  passed  upon  the  subject,  and  afterwards,  by  fith  and 
6th  Edward  VI.  c.  16.  which  is  said  to  have  been  enacted  *  for 

*  the  avoiding  of  corruption,  which  may  hereafter  happen  to  be  in 

<  the  officers  and  ministers  in  those  courts,  places,  or  rooms,  where- 

<  in  there  is  requi^te  to  be  had  the  true  administration  of  justice, 
^  or  services  of  trust,  and  to  the  intent  that  persons  worthy  and 
^  meet  to  be  advanced  to  the  place  where  justice  is  to  be  minister- 

*  ed,  or  any  service  of  trust  executed,  should  hereafter  be  prefer- 

<  red  to  the  same^  and  no  other  ;^  it  is  declared,  <  that  if  any  per- 
^  son  or  persons,  at  any  time  hereafter,  bargain  or  sell  any  office  oip 


*  Ofcoiirse  a  different  rule  obtains  |n  the  pase  of  thote  offices  whkb,  by  c4Fpre«s 
law,  are  allowed  to  be  sold,  aod  in  which  the  sale  takes  place  under  the  authority. 
And  with  the  consent  of  those  who  have  the  power  of  appointment,  as  corotnitsions 
in  the  army.  This  distinction  was  accordingly  taken  by  Lord  Loughborough  to 
PartonU  v.  Thomtont  I  H,  BL  322. 

f  12th  tlichard  II.  c.  2.  In  Garforth  ▼.  Fearon^  1  H.  B.  330,  Lord  Lough  bo* 
rough  said»  *  that  statute,  thopgb  very  ancient,  is  certainly  not  obsolete :  it  is  tho 
*  statute  under  which  they  are  iwom  in  the  Exchequer.* 
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officefly  or  deputation  of  any  office  or  offices,  or  any  part  or  parcel 
of  any  of  them,  or  receive,  have,  or  take,  any  money,  fee,  reward, 
or  any  other  profit,  directly  or  indirectly,  or  take  any  promise^ 
agreement,  covenant,  bond,  or  any  assurance  to  receive  or  have 
any  money,  fee,  reward,  or  other  profit,  directly  or  indirectly, 
for  any  office  or  offices,  &c.  or  to  the  intent  that  any  person  should 
have,  exercise,  or  enjoy,  any  office  or  offices,  &c.  which  office  or  of- 
fices, or  any  part  or  parcel  of  them,  shall  in  any  mUe  touch 
or  concern  the  administration  or  execution  qfjusticcy  of  the 
receipt^  cofUrolmentf  or  payment  of  any  of  the  king's  highnesses, 
treasure^  money y  rmU^  revenue  ^  account ^  avinagCi  auditor  ship;  or 
surveying  of  any  of  the  king's  majesty'' s  honours^  castks^  manors^ 
lands f  tenements^  xeoodSf  or  hereditaments^  or  any  of  the  king's 
majesty's  customs ^  or  any  other  admifiistration^  or  necessary  at" 
tendance  to  be  had,  done,  or  executed  in  any  of  the  king's  majes" 
ijfs  custom-house  or  houses;  or  ilie  keeping  of  any  of  the  kings 
majesty  s  townSy  castles,  or  Jbrtresses,  being  used,  occupied,  or 
appointed  for  a  place  qf  strength  and  defence ;  or  which  shall  con^ 
cem  or  touch  any  clerkship  to  be  occupied  in  any  manner  of 
court  of  record  wherein  justice  is  to  be  ministered :  That  then 
all  and  every  such  person  and  persons  that  shall  so  bargain  and 
sell  any  of  the  said  office  or  offices,  &c.  or  that  shall  take  any  mo^ 
ney,  fee,  reward,  or  profit,  for  any  of  the  said  office  or  offices, 
ftc.  or  that  shall  take  any  promise,  covenant,  bond,  or  assurance, 
for  any  money,  reward,  or  profit,  to  be  given  for  any  of  the  said 
office  or  offices,  &c.  shaU  not  only  lose  andjbr/eit  all  his  and 
their  right,  interest,  and  estate,  which  such  person  or  persons 
shall  then  have  of,  in,  or  to,  any  of  the  said  office  or  offices,  &c^ 
or  of,  in,  or  to  the  gtfl  or  nomination  of  any  of  the  said  office  or 
offices,  kcjbr  the  which  office  or  offices,  or  Jm  the  deputation  or 
deputations  of  which  office  or  offices,  or  for  any  part  of  any 
of  them,  any  such  person  or  persons  shall  so  make  any  bar^ 
gain  or  sale,  or  take  or  receive  any  sum  of  money,  fie,  re** 
ward,  or  profit,  or  any  promise,  covenant,  &c. :  But  also,  that 
all  and  every  such  person  or  persons  that  shall  give  or  pay 
any  sum  of  money,  reward,  or  fee,  or  shall  make  any  promise, 
agreement,  bond,  or  assurance,  for  any  of  the  said  offices,  or  for 
the  deputation  or  deputations  of  any  of  the  said  office  or  offices, 
or  any  part  of  any  of  them,  shall  imme^ately,  by  and  upon  the 
same  money,  fee,  or  reward,  given  or  paid,  or  upon  amy  such  pro^ 

mise,  covenant  J  bond,  or  agreement,  had  or  made  for  anyfet^ 

i3 
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'  sum  qfmonej/f  or  reward  to  bepaid^  an  is  q/brescndf  be  adfudgeS 

*  a  disabled  person  in  the  law,  to  all  indents  and  purposes  to  havff 

*  occupt/j  or  enjoy  the  said  office  or  offices^  &c.Jbr  the  which  such 

*  person  or  persons  shall  so  give  or  pay  any  sfim  of  money,  JiCy 

*  or  reward,  or  make  any  promise,  &c.  to  gioe  or  pay  any  sum  iff 

*  mxmey,Jee,  or  reward.^ 

*  Sect  3.  And  be  it  also  enacted,  &c.  ihai  aU  and  evevy  such 

*  bargains,  sales,  promises,  bonds,  agreements,  covenants,  and  as^ 
<  surances,  as  be  befbrt  specified,  shall  be  void  to  and  against  him 
^  and  them,  by  whom  any  such  bargain,  &c.  shall  be  hadormade^ 

151.  By  two  subsequent  clauses  it  is  declared,  that  this  act  ahail 
not  extend  to  any  offices  whereof  any  person  is  seized  of  an  es- 
tate of  inheritance ;  nor  to  any  office  of  parkership,  or  the  keep- 
ing of  any  park,  house,  manor,  garden,  chase,  or  forest ;  nor, 
lasUy,  to  be  prejudicial  to  the  rights  of  the  Chief  Justices  of  King^s 
Bench  and  Common  Pleas,  or  any  of  the  Justices  of  Assize. 

152.  As  this  statute  has  been  lately  extended  to  Scotland  by 
an  act  of  parliament,  which  also  contains  a  number  of  additional 
provisions  for  the  regulation  of  this  matter  throughout  the  whole 
united  kingdom,  it  will  be  proper,  before  stating  the  terms  of 
this  new  act,  to  mention  some  of  the  cases  which  hare  been  de- 
cided in  England,  under  the  statute  of  Edward. 

153.  Thus  an  agreement  with  the  warden  of  the  ffeet,  (who 
held  only  for  life  under  the  crown,)  that,  for  a  sum  of  money,  he 
would  surrender  the  office  to  the  king,  to  the  intent  that  he  should 
procure  from  the  king  a  grant  of  the  office  to  the  |>urchaser,  was 
held  to  be  void  under  the  statute,  though  that  office  has  been  and 
may  be  granted  to  a  subject  in  fee,  {Huggins  ▼.  BambridgCy 
Willes,  241.)  and  it  was  held,  that  a  bond  granted  to  secure  the 
payment  of  the  consideration-money  could  not  be  enforced  in  a 
court  of  law. 

154.  An  officer  having  a  certain  salary,  or  profit,  may  make  a 
deputation  of  the  office,  reserving  a  sum  not  exceeding  the  certaia 
profits,  and  where  the  profits  are  uncertain,  he  may  grant  the  of- 
fice to  a  deputy,  reserving  any  sum  out  of  the  profits.  But  whea 
the  profits  are  uncertain,  he  cannot  grant  the  office  to  a  deputy, 
reserving  a  cert£un  sum  at  all  events.  Layng  v.  Feme,  Willes, 
576. 

155.  A  promise  to  pay  a  premium  on  the  sum  which  a  purcha- 
ser (to  be  procured  by  the  plaintifi)  would  give  for  the  defend. 
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«ni*8  place  of  surveyor  of  baggage  in  the  p^rt  of  London^  was  beld 
void  under  the  statute.    Siochdak  y.  t}arU^  S  W\\%  183. 

156.  AgaiOy  .wbere  A.  through  the  interest  of  B.  was  appointed 
to  the  office  of  customer  of  Carlisle,  having  previously  signed  an 
agreement  that  his  name  was  made  use  of  in  trust  for  B.  and  that 
he  would  appoint  such  deputies  as  B.  should  nominate,  and  would 
empower  B.  to  receive  the  fees  of  thie  ofi}ce  to  his  own  use,  the 
agreement  was  held  void,  both  at  common  law,  and  under  the  zt^r 
tutes  of  Richard  II.  and  Edward  VL  In  this  case.  Lord  Loughr 
Icrmigk  said,  }  On  full  conaderation  of  all  the  arguments  used  i^ 

<  this  cause,  I  am  of  opinion  that  the  transaction  which  is  the 

<  foundation  of  the  action  is  illegal,  and  the  agreement  void.   This 

*  transaction  concerns  a  public  o^ice,  deemed  by  law  to  be  a  place 

>  of  public  trust,  prohibited  to  be  sold,  aiid  even  the  deputation  of 

>  wluch,  where  such  deputatioQ  may  be  macle,  cannot  be  an  object 
}  of  sale.^  (His  lordship  then  states  the  transaction,  and  gives 
Jiis  opinion  that  the  agreement  was  void  at  coipmon  law,  and  after* 
wards  proceeds:)  <  But  I  think  it  is  clearly  void  by  positive 
<iaw   respecting  this    office.      The    appointment  of  any   cus- 

<  tomer  by  any  means  contrary  to  the  statute  12th  Richard  II. 
^c  2.  is  a  misdemeanour.    That  statute,  though  very  ancdent, 

<  is  certainly  not  obsolete :  it  is  the  statute  under  which  they 

>  are  sworn  in  .the  Exchequer.  It  not  only  prohibits  the  ap- 
'pdtntment,  ,but  goes  on  to  say,  tlvU  *  none  that  pursueth 
^by  him,  or  by  others,  privily  or  openly,  to  be  in  any  manner 
<*  of  oflSce,  shall  be  put  in  the  same  office,  or  in  any  other  ;^  and 
^  the  5  and  6  Edward  VI.  c  16.  makes  void  all  promises,  boiyls, 

<  and  assurances,  as  weQ  on  the  part  of  the  bargainor  as  the 

<  bargainee.  It  is  said  that  this  was  no  sale  of  the  office :  that  no 
}  money  has  passed  on  the  part  of  Fearon  to  obtain  it.     But  the 

*  statute  does  not  stop  there.     1%  is  neither  confined  in  its  ex- 

*  pressipns  nor  Us  intent    In  the  case  where  a  person  obtaining 

<  an  office  gives  money,  the  words  of  the  act  are  extremely  gene- 
/  ral,  and  according  to  thor  obvious  construction  without  any 
^enlargement,  necessarily  require  that  all  bargains  for  money, 
.*  concerning  those  offices  which  are  mentioned  in  the  statute,  arc 

<  and  shall  be  prdaibited.    Now,  is  it  not  clear  that  the  plaintiff 

<  has  bai^ained  with  the  defendant  P  Would  the  defendant  have 
^  had  the  office  without  that  bargain  ?    The  promise,  which  is  the 

<  ground  of  this  action,  is  that  the  pliuntiff  shall  have  all  the 
Iprofits.    By  the  wordf  ctf  the  statute,  any  profit,  however  small. 
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*  would  bave  affected  the  transaction ;  but  here  there  is  a  bargain 

*  Tor  the  tirhole.    Courts  of  law  hare  very  properly  oonndered 
<  this  as  a  remedial  statute,  and  have  construed  it  liberally  where 

*  the  validity  of  such  a  transaction  has  been  brought  before 
<them;    Gar/bih  V.  Fearon,  IH.  B.3S7. 

157*  It  has  been  mentioned  that  the  statute  of  Edward  has 
been  extended  to  Scotland.  This  was* done  by  stat  49.  Greo.  III. 
ti  126*  which  also  contains  certain  additional  provisions  to  be  ob- 
served throughout  the  whole  United  Kingdom.  In  the  first  clause 
of  this  statute,  the  act  of  6  and  6  Edward  VL  c  16^  is  recited 
at  length ;  and  it  is  then  enacted,  <  that  the  said  act^  and  all  the 
provisions  therein  contained,  shall  extend,  and  be  construed  to 
extend  to  Scotland  and  Ireland,  and  to  all  offices  in  the  .gift  of 
the  crown,  or  of  any  office  appointed  by  the  crown,  and  all  oom- 
missiona,  civil,  naval,  or  military,  and  to  all  places  and  employ* 
ments,  and  to  all  deputations  to  any  such  offices,  oommissioos, 
places,  or  employments,  in  the  respective  departments  or  offices^ 
or  under  the  appmntment  or  superinlendance,  and  control  of  the 
Lord  High  Treasurer,  or  Commissioners  of  the  treasoryf  the 
Secretary  of  State,  the  Lords  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  the  Master-General  and  prjocapel 
officers  of  his  Majesty^s  ordnance,  the  Commander-tn-Chief,  the 
Secretary  at  War,  the  Paymaster  General  of  bis  Majesty^ 
forces,  the  Commission's  for  the  afiairs  of  India,  the  Commis- 
sioners of  the  Excise,  the  Treasurer  of  the  Navy,  the  Conunis- 
sioners  of  the  Navy,  the  Commissioners  for  Victuailing^  the  Com* 
misnoners  of  Transports,  the  Commissary-Grenera),  the  Store- 
keeper-General, and  also  the  principal  officeiB  of  any  other  public 
department  or  office  of  his  majestjfs  government  in  any  part 
of  the  united  kingdom,  or  in  any  of  his  majesty^s  dominions, 
colonies,  or  plantations,  which  now  belong,  or  may  hereafter  be- 
long to  his  majesty,  and  also  to  all  offices,  commissions,  places, 
and  employments  belonging  to  or  under  the  appmntment  or  con- 
trol of  the  United  Company  of  Merchants  of  England  trading 
to  the  East  Indies,  in  as  full  and  ample  a  manner  as  if  the  pro- 
visions of  the  said  act  were  repeated  as  to  all  such  offices,  be  and 
made  part  of  this  act,  and  the  said  acU  and  this  act,  and  all  the 
clauses  and  provisions  therein  respectively  contained,  shall  be 
construed  as  one  act,  as  if  the  same  had  been  herein  repeated 
and  reenacted.^ 
By  secUons  8d  and.  4th,  it  is  dechoed,  that  persons  buying  or 
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felling  offices,  or  reoeiTing  or  paying  money  or  rewards  for  them, 
or  taking  money  for  scXciiing  offices,  shall  be  guiky  of  a  misde- 
meanour. 

158.  The  act  contains  the  followii^g  excepUona  ficom  its  openh 
tkm: 

By  section  7,  it  is  provided,  that  it  shall  not  extend  <  to  any 

*  purchases,  isdes,  or  exchanges '  of  any  eommissiona  or  appmnU 

*  ments  in  the  honourable  baind  of  gentlemen  pensioners,  at  in  his 

<  nmjesty>  yeomen  guard,  or  in  the  Marshalaeay  and  the  court  of 

<  the  king,  of  the  palace  of  the  king  at  Westminster^  or  to  extend 

*  to  any  purchases,  sales,  or  exchanges  of  any  commissions  in  his 

<  nuyesty^s  forces  for  such  prices  as  shall  be  regulated  and  fixed,  by 

*  any  regulation  made  or  to  be  made  by  his  majesty  in  that  bo- 

<  half,  or  to  any  actor  thing  done  in  relation  thereto  by  any  ag^tSf 

*  provided  that  such  agents  shall  be  agents  of  regiments,  autlioris- 

*  ed  by  the  commander-in^chirf  of  his  majesjby^s  forces,  or  by  the 
^  colonels  or  commandants  of  regiments  or  corps,  and  shall  act 
'  tbernn  under  such  regulations  only  as  are  or  diall  from  ^e  to 

<  time  be  estalilished  by  his  majesty,  and  shall  not  cause  or  pro- 

<  cure,  or  knowingly  permit  or  suffer  to  be  printed  or  advertised, 

<  any  advertisement,  or  advertisements,  proposal,  or  proposals,  for 
'  any  purchase  or  sale,  or  exdiange  of  any  commission  or  any  ne» 

*  gotiaticm  relating  thereto,  and  shall  not  receive  or  take  any  mo- 

<  ney^  fee,  gratuity,  or  reward,  or  any  promise,  agreement,  oovo- 
'  nanU  contract,  bond,  or  assurance,  or  by  any  way,  means^  or 

<  device,  contract,  or  agreement,  to  receive  or  have  any  money,  fee^ 
^  gratuity,  or  reward  for  acting  in  such  behalf.' 

159.  By  section  9.  the  act  is  declared  not  to  extend  to  any  office 
excepted  from  the  act  of  Edward  VL,  nor  to  any  office  which  was 
legally  saleable  before  the  passing  of  this  act,  and  in  the  gift  of  any 
person  by  virtue  of  any  office  of  which  he  is  possessed  under  any 
patent  or  appointment  for  his  life. 

160.  By  sections  10.  and  11.,  it  is  declared  not  to  extend  to  de- 
putations  to  any  office  in  which  it  is  lawful  to  appoint  a  deputy, 
nor  to  any  agreement  lawfully  made  in  reqpect  of  any  allowance 
made  by  or  to  such  principal  req)ectively  out  of  the  fees  or  profit 
of  the  office,  nor  to  any  reservation  or  payment  out  of  the  fees  of 
any  office  to  be  paid  by  a  successor  to  one  who  has  previously  held 
the  office,  provided  the  amount  of  the  sum  so  reserved,  and  the 
reason  of  its  being  done,  shall  be  stated  in  the  commission  or  par- 
tent. 
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16L  The  only  other  caies  remainiBg  to  be  noticed  of  sales  pA>« 
hiUted  in  the  lair  of  England  as  contnuy  to  public  policy  are,  con^ 
tracts  or  agreements  for  the  sale  of  any  tickets,  or  shares  of  tickets, 
•or  chances  in  any  private  lottery^  or  for  the  sale  of  any  chances  of 
tickets  in  any  public  fettery,  both  of  which  are  prohibited  by  va- 
fious  statutes  ^. 

iJtSL  With  vegafd  to  sales  wUch  are  piohilntsd  by  the  kiw  of 
England  as  being  contrary  to  the  princijdes  dEmoraUfy,  the  oom- 
mon  law  principle  has  not  been  aided  by  any  statute :  but  there 
•re  not  wantingeasea  in  which  it  has  received  effeet. 

Thus,  in  an  adim  for  goods  sold  and  detirered,  it  appeared  diat 
the  plaintiff  was  a  print-seller  in  Piccadilly,  and  die  action  was 
1»ought  to  reogver  the  value  of  a  quantity  of  caricature  prints 
sold  fay  him  to  the  defendant  The  order,  as  proved  to  have  been 
gtvea  by  the  defendant  to  the  plaintiff,  was  ^  for  all  tiie  caricature 
■*  prints  that  had  ever  been  pobhshed.*  Undor  dkis  order  the 
prints  in  question  had  been  sent  to  the  defendants  house  in  Wales. 
The  defendant  refused  to  recdve  them,  on  the  ground  that  the 
coUeotion  contained  several  prints  of  obscene  and  immoral  subjects^ 
•exclusive  of  several  being  duplicates.  The  plaintiff's  counsel  con- 
tended that  the  ordor  was  general  and  oomprdienrive,  without  any 
exception  as  to  the  subject  Mr.  Ju9H0e  Lamrenee^  who  tried  the 
cause,  sttd,  <  For  prints  whose  olgects  are  general  satire,  or  ridicule 
^  of  prevailing  fiuhions  or  manners,  I  think  the  plaintiff  may  re- 
^  cover ;  but  I  caimot  permit  him  to  do  so  for  such  whose  tendencjf 
*  ii immoral  er  obscene;  nor  for  such  as  are  Ubds  on  individuals^ 

<  and  for  which  the  plaintiff  might  have  been  rendered  criminally 

<  answerable  for  a  libel.*    Fores  v.  JohneSf  ^Esp.  N.  P.  C  9T. 

16S.  It  is  not  enough,  however,  to  set  aride  a  sale,  that  it  may 
tiappen,  in  point  of  fact,  to  contribute  to  purposes  inconristent 
irith  morality,  unless  it  has  been  made  for  the  express  purpose 
of  forwarding  such  an  object 

T%us, «  an  action  to  recover  the  value  of  certnn  clothes  fur- 
nished by  the  plaintiff  to  the  defendant,  the  defence  was,  diat 
the  defendant  was  a  woman  of  the  town,  and  that  this  was  well 
known  to  the  plantiff,  and  that  the  dotiies  in  question  were  for 

•  5  Geo.  I.  c.  9.  g  iS^  8  Geo.I. c  8.  §  36.  6  Gea  IL  e.  35.  §  29.  ISGeo.  IL 
c.  38.  33  GcQ.  III.  c.  4r.  42  Geo.  III..C  119.  §  5.  See  aljo  Dtey  ▼.  $hu^  %  T.  R. 
Sir.  Upon  the  application  of  these  acu  to  Scotland,  or  of  the  principle  on  which 
ihejr  are  foundeds  lee  Frater  v.  SfroU^  Itk  Jul^t  i79Si  Dkt*  4— Sit 
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• 

die  purpose  of  enabling  the  defendant  to  carry  on  ber  bufliaess  ot 
prostitution.  The  evidence  to  bring  home  a  knowledge  of  the 
defendant's  way  of  life  to  the  plaintiff  was  very  slight  \  and  Lord 
ISlenborough  said,  it  musi  not  on%f  be  shown  Ikai  he  had  notice  of 
Aie,  but  Aai  he  expected  to  be  paidjivm  the  prt^  of  the  defh^ 
danfe  proetitutionf  and  ^ai  he  ecid  her  ike  dMee  to  enable  her  %o 
carry  ft  on^  so  that  he  might  appear  to  have  done  something  ia 
furtherance  of  it  In  that  case  the  eontmct  was  corrupt  and  ille^ 
gal,  and  such  as  could  not  be  enforced  in  a  court  of  justice ;  but 
it  was  not  to  be  consideivd  of  this  description,  from  the  mere  cir- 
cumstance of  the  defendant. being  a  prostitute,  even  within  the 
pbdntilTs  knowledge,  Bawry  v.  Bennett  1  Campb.  K.  P.  C  348. 

164.  Sucb  appear  to  be  the  maxims  and  practice  of  the  law  of 
England  ini^^ard  to  sales  which  are  contrary  to  public  pdliey  or 
moraiity. 

ICS.  The  principles  upon  whidi  these  rules  ore  founded,  afe  of 
universal  apptication,  and  therefore,  independently  of  the  statutes 
above-mentioned,  which  have  been  extended  to  Scotland,  it  w3l 
be  found  that  similar  principles  are  recognised  in  our  own  common 
law.  It  is  true,  that  in  regard  to  one  important  dasa  of  cases, 
whidi  will  be  noticed  immediately,  viz.  die  cases  of  sries  t)f  offices 
of  trust  and  importance,  the  practice  has  been  somewhat  loose, 
and  perhaps  not  always  consistent  with  tiie  piincaple  wbieh  pro- 
hibits such  sales  as  are  contrary  to  public  poKcy,  or  contra  bonoe 
fnores.  But  that  such  a  principle  exists  in  onr  law,  independently 
of  positive  statute,  cannot  be  doubted  \ 

166.  But  dtbough  this  principle  undoubtedly  eausis,  in  its  fall 
force,  in  our  law,  it  does  not  seem  to  have  been  applied  to  prac- 
tice in  former  times,  either  so  uniformly  or  so  rigidly  as  it  ought 
to  have  been. 

367.  With  regard  to  the  sale  of  offices  of  pabfic  trust,  it  has 
been  mentioned,  that  by  the  statute  49  Geo.  III.  c  126,  the  act 
of  Edward  the  Vlth  upon  tiiis  subject  has  been  extended  to  Scot- 
land, together  with  various  additional  enactments.  But  as  this 
statute  contains  an  exception  of  such  oflkes  as  were  legally  saleable 

•  Stair,  lOS.  Ertk.  3,  S.  6Q»  and  64.  FrhtOpks  rf BqiMy^  b.  li.  e.  1,  t,  and  3. 
In  th«  following  cams,  bcaidei  many  others,  cooUaeU  wcra  Mt  aalde  aa  biing  aiUier 
mmim  tMSiaUmpMUam or  ootOra  SoaOf  wmeat  Ymmg  ▼*  ProcmrviorM ^f  BaWe  Court 
^Leith^  8Ut  Dec.  1765.  Stewart  v.  Earl  qf  DtrndoMU^  7th  Febw  I7£3.  Thomtom 
V.  Jf  JTAlir.  Uth  Feb.  1770.  See  casea  cited  in  Did,  ?oce  Pactum  ilScUum,  vol.  iU 
p-  20,  a  ttqq.  and  iv.  p.  t7,  et  seqq. 
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before  it  was  passed,  it  is  necessary  to  state  Iiow  the  law  stands 
in  Scotland  with  regard  to  such  offices. 

168.  During  the  injgour  of  the  feudal  law,  and  at  atezy  early 
period,  grants  of  dignities  and  of  offices,  as  well  as  grants  of 
land,  wone  constituted  according  to  the  feudal  forms,  and  in  die 
same  manner  as  grants  of  land  They  also  in  process  of  time  be- 
came hereditary,  and  descended  to  the  heirs  of  the  grantees  like 
their  other  property.  Grants  of  jurisdietion,  indeed,  generally 
accompamed  grants  of  land ;  and,  in  this  way,  many  important  of- 
fices connected  with  the  administraUon  of  justice,  and  which  gave 
to  the  grantee  very  extensiTe  rights  of  jurisdiction,  such  as  sher- 
rifikhips,  regahties,  Sec.  became  the  prcq^erty  of  particular  fami- 
lies. These  offices  having  thus  become  patrimonial  and  heredi- 
tary, instead  of  bemg  personal  and  for  a  limited  period,  it  was 
held  that,  like  the  other  property  of  the  individuals,  they  might 
be  sold  or  adjudged  for  debt^in  short,  they  were  as  much  in 
commerdo  as  land  or  any  other  species  of  heritable  property  was  at 
that  time. 

169<  The  state  of  the  law  in  these  ancient  dmesi  is  thus  de« 
scribed  by  Erskine ;  <  Jurisdictions  were  granted  ori^pnally  on  ac^ 
count  of  the  fitness  of  the  grantee  himself,  and  consequently 
were  personal.  But,  on  the  introduction  of  the  feudal  plan,  the 
king,  when  he  made  any  grant  of  land  for  military  service,  con- 
ferred on  the  grantee  a  certain  degree  of  jurisdiction  within  the 
lands  granted,  aloi^  with  the  lands  themselves,  e.  g.  of  sherifi** 
ship,  regality,  or  barony :  and  as  the  lands  were  made  over  not 
only  to  the  grantee  but  to  his  heira,  the  jurisdiction  annexed  to 
them  became  also  heritable.  Because  this  kind  of  jurisdiction 
was  incident  to,  or  followed  the  lands  or  territory  to  which  it 
was  annexed,  not  only  through  the  grantee^s  heirs,  but  his  sin- 
gular successors,  it  got  the  name  of  territorial.  Several  juris- 
dictions, however,  after  they  ceased  to  be  territorial,  continued 
heritable :  for  though  our  sovereigns  soon  found  it  necessary  to 
resume  sheriffships  from  the  proprietors  of  the  territory  to  which 
that  jurisdiction  was  originally  annexed,  and  to  grant  them  to 
others  who  had  no  property  in  the  lands,  yet  the  new  grant  was 
frequently  bestowed  not  barely  to  the  grantee  pdsonally,  but  to 
his  bars.'  Erdc.l.fi.lU 
170.  The  power  which  attended  these  heritable  jurisdictions 
having  in  many  cases  rendered  their  possessors  formidable  to  th^ 
state,  and  being  moreover  inconsistent  with  the  due  administration 
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of  justice  in  a  civilized  ooutitiy/  an  aet  of  parlittmient  was  passed 
after  the  r^beltion  in  1745,  (80  Geo.  II.  c.  48,)  by  winch  aU  hen- 
table  jurisdictions  of  justiciary,  all  regaKties  and  heritable  bailiar* 
tes,  and  all  heritable  constabularies,'  other  than  the  honorary  of« 
fice  of  high  cfHistable  of  Soc^land,  and  all  stewartries,  being  parts 
of  shires,  or  counties  within  Scotland;  and aU heritable  sb^riff- 
ships  and  deputy  sheriffships,  that  are  likewise  parts  only  of  shires 
or  counties  belonging  to,  or  claimed  by  any  subject  in  Soodand ; 
and  all  jurisdictions,  powers,  authorities,  and  privilq*e8  thereto 
appurtenant,  or  annexed  or  dependant  thereupon^  were  abcdished 
end  extinguished,  and  the  jurisdictions,  powers, '  and  audiorities 
belonging  to  them,  transferred  to  the  Couirt  of  ^Sessioa,  Court  of 
Justiciary,  judges  in  the  eircuitSii  and  the  oourts  cf  sheiifi  or 
Stewarts  of  shires,  and  other  the  kiog^s  couHs  in  Scotland  reapeOi 
timely,  to  which  the  same  would  have  betong^ed  if  the  fbtesaid  he- 
ritable jurisdictions  had  not  existed. 

171.  But  although  heritable  juridictions  were  abdiahed  by  this 
act,  there  still  remain  oiBoes  of  trust  and  importance  which  are 
heritable  and  patrimonial.  We  have  now  therefore  to  inquire 
how  the  law  stands  with  regard  to  the  sale  of  such  oflSces  in  par- 
ticular, and  of  offices  of  trust  in  general. 

17S.  Upon  this  matter  it  may  be  observed,  inthe,/lfv^  pUce,  that 
even  in  andent  times,  and  during  the  suboslence  of  tiie  herita- 
ble jurisdictions,  it  was  not  lawful  to  sell  or  adjudge  offices  of  trust 
conferred  during  pleasure  or  for  life,  upon  personal  r^ards. 
Thus  Craig,  in  discusmg  the  right  of  atticbing  offices  for  the 
debts  of  the  holder,  says,  ^  Idem'  ri  delntor  aKquod  offioum  sive 
^  administrationem  publicam,  que  ei  est  hereditaria,  habuerit ; 

*  nam  et  ea,  ut  ejus  propria,  potest  licitari.    Dixi,  ri  herediiaru 

<  amJufisdicHonem  habueriif  nam  si  tanttnn  vitalem,  ea  tantum  ei 
'  ex  arlntrio  alieno  pennittitur,  et  raro  solet  anctioni  subjici,  cum 
^  delegans  possit  non  ane  ratione  asserere,  jurisdictionem  illam  ad 

*  se  jure  quam  optimo  pertinere,  benefidumque  illud  personaie, 

<  quod  alicui  indulat,  personam  ejils  non  egrediy  nee  se  posse  oogi 
'  ut  alium  in  ejus  locum  reci|nat     Craig,  3.  8.  15. 

In  like  manner  Mr.  Erskine,  in  stating  what  subjects  aie  ad- 
judgeable, says,  <  the  rule  that  all  heritable  rights  may  be  appri- 
'  sed  or  adjudged,  extends  not  however  to  offices  of  trust  conferred 
'  during  pleasure,  or  even  during  life^  upon  personal  regards ; 

*  for  though  such  offices  bear  that  character  of  heritable,  that  they 
^  liavc  a  tract  of  future  time,  they  imply  a  delectus  personce,  for 
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*  wfaksh  tbefe  is  no  lODiii  in  appristngft  or  at^udioatioos,  noce  per. 
^  icxnal  qualities  are  iiot  oomnnuucablc  to  cndkon  by  legal  dili. 
« gences.*    Er$k.  S.  li.  7.    See  alio  Bmtki.  «•  219. 

178.  If  sttdi  oficet  aamiot  be  attaiJMd  by  the  cfedilora  of  the 
iioUer,  ajbfiiori^  they  oamiot  be  Tdlimtarily  sold  by  him, 

174  In  the  iUoni  plac%  however  it  would  af^iesr  that  all  A«u 
rttotfe  oflioeB  may  be  sold  aa  ivdl  as  adju^^. 

We  have  seen  that  this  iras  lawful  in  die  ease  of  heiitable  ju- 
visdictioM  while  they  ensted,  and  thera  is  no  doubt  that  it  ttay 
atitt  be  done  in  the  case  of  ttieh  heritable  offices  as  remain.  Tbi^ 
<£  eamne,  does  net  iqpply  to  HAs  qf  himtntr^  which  have  always 
been  undersloed  to  be  gianted  ew  ddnin^fimXIimi  and  noi  to  be 
^ranwniswble  to  a  stranger  by  any  ooiiveyAnee  rither  voluntary  or 
l^jaL  JEnfc.  fi.  11B.  7.  But  in  regard  to  <fficu  of  digmty  and 
-tnist  lAidi  have  been  oonftnred  heritably,  it  has  been  decided 
that  they  are  in  eommerdo.  So  it  was  f<Mind  with  regaid  to  the 
4iffloe  of  Idng^s  ttsher,  in  a  ease  where  it  was  proved  to  the  oourt, 
ftom  the  puhhc  J9aord%  that  various  oikes  of  eomiderable  digoi- 
ty,  as -sheriiiUps,  and  eves  some  of  the  highest,  as  the  high  con- 
-atidmiary  of  Scotland,  had  been  trinsmitted  from  hand  to  hand  by 
voluntary  conveyance.  CbcUum  ▼.  Creiiiiers  ^  Langitm^  8S«i 
Jul^  1747,  also  reported  by  LarA  Kam^^  1(M  Jis^,  174&  Fid^ 
ErMne  %  12.  7.  flsd  case  of  Eorl  ^  CaHOmm  v.  SmuHmr^  KUk. 

17&  In  the  Hwri  place,  the  same  has  been  feoad  with  regard 
to  an  office  granted  to  an  individual,  his  heirs  and  assigoees,  for 
41  yearsL  This  was  the  office  of  king's  printer,  which  in  these 
circumstances  was  fimnd  to  be  adjudgeable.  JMosr  v.  FreAaimy 
2BdJnfyy  17S7. 

But  in  another  case  it  was  found  that  tfi  office  of  trust  granted 
dmifig  li/i^  with  power  to  name  a  deputy,  was  not  adjudgeable. 
This  was  the  office  of  keqper  of  the  register  of  sasinea  for  Berwick- 
Mie.     fFiboM  ▼.  Fcioomrj  1th  Dec  176% 

178.  It  mast  beobserred,  howerer,  tiiat  the  practice  t^xm  this 
point  has  not  beenunifonm  and  that  iastraoes  are  not  wantin^r  of 
4lie  sale  of  offices  of  trust  connected  erven  with  the  administration 
of  justice,  and  whidi  imply  a  ddickm  perwnm.  But,  as  was  ob- 
served by  Lord  Freiddent  Blair,  ^m  a  late  case  where  this  point 
was  alhidcd  to,  although  the  question  immediately  bdbre  the 
court  was  diffbent,)  <  this  exception  goes  no  iiuiher  idian  to  esta- 

3 
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ibiish  the  pr&ctice  m  pOtlicuUk^  in9Umoe$:    TholBMh  v.  Jh^f 
16A/V«.  1811. 

One  of  these  instanote  is  partieidarly  deserving  of  atleHtioHf 
fiom  the  o|]intoii  d^vered  by  the  Lard  Chuiodtor,  When  the  esse 
was  decided  by  the  Hduse  of  Lolda  Itk  this  ease  ihefe  had  been 
a  sale  of  th^  office  of  depute  Clerk  of  this  ffill%  aad  a  dispute 
arose  betilreeii  the  principal  cleric  by  ithoda  it  hadbaen  ioU^  atid 
the  depute^derk  with  r^ard  to  the  impcMt  df  their  bax|gttn*  The 
quesdoo  of  the  legality  of  th^  sale  win  ndt  ditestly  befol»  the 
Court  of  SMODf  aod  no  of^inion  or  judginent  wis  gitea  upon 
that  matter;  buit  they  having  giten  A  dedsidn  in  favour  of  the 
depote-derk^  the  case  was  earned  by  appeal  to  the  Hobse  of 
Iiorda^  by  whom  the  judgmetit  %&s  affirmed.  Bat  the  Ldrd 
ChanoeUei^,  in  moving  the  judgment  of  affirtnanoe»  took  dqpeoai 
care  to  prevent  ite  bmg  suppdsed  that  there  was  any  intention  to 
decide  die  question  of  the  legality  of  the  sale  of  the  (rfBe&  This 
part  of  his  Jjordship^s  opinion  havitig  been  kid  before  the  CSourt 
of  Session  in  the  case  of  Thoititoi^  which  has  just  been  alluded  tO| 
it  may  not  bd  imphyper  in  the  dbse  of  this  matter  to  quote  it  hete^ 

<  The  latta^  divisions  in  this  oountty  have  certainly  gone  this 
^  length,  that  where  (I  particularly  iallude  to  a  judgment  v&cj  ill 

*  reported,  but  most  ably  given  by  a  noble  and  lea^med  Uxd^ 

<  whose  assistance  your  kiddiips  have  i^odved  00  fiequencly  in 

*  this  house,  I  mean  Lord  Thuriow,  m^iea  he  held  this  principle 
<as  a  prindple  which  probably  governed  his  consdeoce  as  a 

<  judge)  his  )Da]My  olapoweMd  m  officer  for  the  bebefitof  the 
'  public  to  recommend  a  person  feo  aa  office^  not  merely  an  oflke 

<  in  the  adimnistration  nf  justibe,  but  an  office,  in  a  mudi  less  de^ 

*  gree  affecting  the  public  interest,  that  the  law  suppose  the 

<  crown  to  repose  this  trust  in  him,  diat  he  Would  a{)point  a  perv 
^  aon  worthy  to  ffil  that  place :  that  the  law  supposed  therefiire 
f  that  he  would  not  permit  his  judgment  to  be  oomipted  by  bnw 

*  taring  into  a  confiideration  of  the  question,  who  would  giHre 
^  most  for  his  reoommendadon :  chat  any  traffic,  therefore.  Which 

<  he  entered  iqto,  to  make  a  person  a  benefit  of  the  opportunity 

*  of  recommending,  was  a  traffic  whidh  a  court  of  equity  in  this 

<  country  would  cut  down ;   and  it  would  be  Very  difficult,  I 

<  think,  if  that  principle  be  maintaiiied,  that  a  num  ehdl  not  for 
'  lucre  recommend,  that  he  shall  for  lucre  do  th^t  whidi  is  the 
'  strongest  act  of  recommendation,  appoint 

<  The  agreement,  upon  the  very  face  of  it,  shews  that  it  b  not 
^  the  law  of  any  country  that  these  offices  are  capable  of  sale ;  that 
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there  Is,  ki  die  rery  nature  of  the  traflc,  ground  for  contending 
that  it  ought  not  to  ^  the  law  of  any  country ;  for  a  man  cannot 
sit  down  to  make  such  agreements,  without  expresdng  them  in 
terms  which,  when  your  Lordships  come  to  attend  to  them,  point 
out  directly  the  mischief  of  whidi  sudi  bargains  are  naturally 
productive.  There  is  no  propontion,  1  apprehend,  more  clear 
than  this,  at  least  in  the  law  of  this  part  of  the  island,  that  no 
man  executii^  apuUtc  office  is  to  be  permitted, on  any  aeoount, 
to  take  fees,  other  than  those  which  the  law  has  allotted  to  him  ; 
other  than  those  tHiich  can  compulsorily  be  demanded.  But  if 
you  once  establish  that  the  oAoer  is  to  buy  hb  office,  the  fact 
that  he  does  purchase  the  office  furnishes  a  temptation  to  foiget 
that  such  is  the  language  of  the  law ;  and  immediately  to  address 
his  mind  to  a  consideration  for  this  purpose,  whether,  besides  the 
ordinary  fees,  he  may  not  have  voluntary  fees,  and  extnuirdinaiy 
fees.  And,  accordingly,  whea  parties  sit  down  to  form  sudi  m 
bargain  as  this,  as  he  who  sells  wishes  to  make  his  baigain  sure^ 
and  he  who  buys  wishes  to  make  his  bargain  advantageous,  they 
look  not  only  to  the  fee  whidi  the  law  does  allow,  but  erne  look* 
ing  to  profit,  and  the  other  taking  care  that  he  who  purchases 
shall  not  have  more  profit  than  in  proportion  to  the  nature  of  the 
contract  between  him  who  buys,  and  him  who  sells,  he  stipulates, 
that  if  there  is  profit  beyond  that  which  is  ordinary,  he  shall 
partidpate  in  the  extraordinary  as  well  as  in  the  ordinary 
profits. 

<  It  has  been  stated  to  your  Lorddrips,  that  this  office  has  been 
frequently  sold ;  it  has  been  stated  to  your  Lordships,  that  the 
office  of  prindpal  deric  of  the  bills  has  been  frequently  sold ;  it 
has  been  stated,  that  various  other  offices  relating  to  the  admim« 
stration  of  justice  have  been  frequently  sold;  and  they  give  you 
the  autliority  of  an  act  of  Sir  George  M^Kencte,  of  a  Mr.  Wed- 
derbum^s  concurrence  in  the  act,  and  other  authorities  which 
have  been  stated ;  and  that  die  Court  of  Sesmon,  with  reference 
to  these  cases,  have  given  their  authority  by  acts  of  coundl  and 
acts  of  sederunt  I  protest,  for  the  honour  of  the  Court  of  Ses- 
sion, against  its  bdng  understood,  that  by  registering  those  bonds 
in  their  acts  of  council,  or  acts  of  sederunt,  they  have  ever  given 
judgment  upon  thdr  validity.  Those  acts  are  done  for  the  sake 
of  execution,  (if  a  question  should  hereafter  arise,  whether  exc-» 
cution  should  be  taken  out  upon  such  instrument,)  rather  than 
considered  as  acts  of  publication,  calling  upon  the  court  to 
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^  notice  in  the  first  instance  of  the  nature  of  them,  and  to  decide 

<  upon  them.  ,  , 

<  Sir  George  K'Kenzie  is  the  instance  in  1683 ;  and  when  I 

<  mention  his  name,  I  motion  the  name  c^a  great  person,  certain- 
^  ly  a  great  perspn  with  reference  to  any  point  of  law  in  a 
*  question  of  this  sort.      But  I  think  there  are  in  the  transac- 

<  tion  of  Sir  George  M'Kenzie  reasons  to  suppose  he  doubted 
^  of  the  authority  of  the  act  in  which  be  was  engaged  *.^ 

I  am  not  aware  that  thi^  question  has  agfiin  come  before  the 
Court  since  the  abote  case  of  Stewart  and  Miller,  and,  as  has  al- 
ready been  mentioned,  the  statute  49  Geo.  III.  is  now  the  rule  in 
re^ad  to  all  offices  to  which  that  act  applies,  except  such  as  were 
legally  saleable  before  it  was  passed. 

177*  What  has  been  said  hitherto  applies  to  the  sale  of  an  office 
itsdf.  With  regard  to  the  question  how  far  the  sale  of  the  salary 
attadied  to  an  office  is  lawful  or  conostent  with  public  policy, 
our  practice  boa  not  yet  attained  the  same  certainty  or  maturity 
as  the  English.  It  does  not  yet  seem  to  be  settled  how  far  an  of. 
ficer^s  pay,  a  mimster^s  stipend,  a  professor'^s,  or  a  judge^s  salary 
may  be  attached  by  creditors.  Vide  Belts  Com.  No.  86,  and  Kates. 
But  although  it  were  held  that,  from  the  favour  due  to  creditors, 
these  subjects  are  attachable  by  them,  it  does  not  folbw  that  they 
may  be  lawfully  acquired  by  a  voluntary  purdiaser  where  the 
'same  reason  does  not  hold.  And  in  regard  to  some  offices,  as  for 
example  a  judge,  or  an  officer  in  the  army,  the  same  reasons  which 
induced  the  English  Courts  to  hold  the  sale  of  the  salaries  of  pub- 
lic officers  as  inconsistent  with  public  policy,  and  therefore  un- 
lawful, would  equally  apply  if  the  question  were  to  occur  in  Scot" 
landf. 

*  Stemirt  ▼.  MiUer^  decided  in  the  House  of  Lords,  25th  February,  1802.    It  is 
iMntioiicd  bj  Mr.  Bell,  that  «*  Jt  teemt  at  one  time  to  have  been  the  resolution  of 

*  Loid  Gbaocdlor  Bldon  to  move,  in  Stewart  and  Milier*s  case,  for  a  judgment  an- 

*  nnlfii^the  whole  bargain  upon  which  the  parties  had  come  before  the  court,  and 

*  he  was  restrained  only  by  the  consideratton  that  the  Court  of  Session  had  not  de- 

*  dded  the  ease  on  the  general  question,  so  that  it  would  have  been  an  original  dis- 

*  cuasion  in  the  Hoiiae  of  Lords,  or  would  have  occasioned  an  enormous  expence  to 
«  the  particf  to  return  to  Scotland  for  a  trial  of  the  point.*  BelTs  Comm.  No.  85* 
Note. 

•f  There  is  no  doubt  that  arrean  of  salary  or  pay  may  be  sold  or  attached  by  cre- 
ditors. BeUf  No.  66  ;  BroUe  v.  Campbell^  26/A  January,  171.S.  See  Judge  BuUer't 
€>pmim  kt  Flarty  v.  OdUm^  3  7.  R.  683,  tupra^  No.  148. 

The  foilowlog  cases  may  be  referred  to  as  connected  with  this  subject,  although 
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So  far  widh  regard  to  sales  wlueh  are  prohibited  in  the  law  <yf 
SooUand,  as  being  contrary  to  piMic  policy. 

I7&  With  tefftrd  to  ttles  which  are  piolulHted  as  being  oon- 
trary  to  the  principles  of  mordRijf,  although,  as  has  ahneady  been 
mentioned,  the  pricidple  which  finUds  such  transactions,  undoubt- 
edly exists  in  our  common  law,  and  has  frequently  recaved  elfect 
in  the  Supreme  Court,  in  questions  upon  other  contracts,  it  stiems 
to  have  occurred  but  seldom  in  cases  of  sale.  There  is  one  spe- 
cies of  contract  which  was  prohibited  in  the  Ronum  law  as  conira 
ionos  mores,  but  which  seems  to  be  recqgnieed  by  the  law  of  Soot- 
land.  This  is  Aepachtm  mper  JucredUaie  invefMs,  which  has 
been  repeatedly  held  to  be  a  lawful  transaction,  Skiir  96. ;  JEriRr. 
8.  3.  84. ;  Aikenhead  ▼.  BoihweBt  6  July,  1090. ;  Ma^  r.  Brown, 
89th  July,  1708;  Wrighi  v.  Murray,  9th  July,  1746.  Some 
other  cases  of  sale,  which  are  reprobated  as  ecmlra  hmos  moret^ 
but  in  which  the  objection  arises,/9tmi  (he  sUuaihn  mnd  duHe*  of 
ihe  parHes,  will  be  considered  in  treating  of  the  parties  to  the 
contract :  vide  infra.  Part  11. 

179.  II.  In  the  cases  which  have  now  been  comadeired,  the  sale 
is  prohilnted  m  consequence  of  something  inherent  ^  the  thing 
sold,  tehieh  renders  ihe  sale  ofU  inconsistent  mih  sound  pdRcy  or 
moraSty.  But  besides  those  cases,  the  le^slature,  as  has  akeady 
been  mentioned,  has,  for  reasons  of  policy,  and,  in  particular,  with 

not*  strictly  spetking,  txsmplos  of  tlie«tte  of  oIDcmc  Ywmg  r.  i%MNJMt  01%  Ft^ 
.  Imary^  1750)  wlvora  it  Wat  bdd  unlawfal  to  stipuhitc  In  l«ttini  for  ttifluMidi  cnrtod 
to  procure  the  nomination  to  an  offioei  that  the  oiBcer  ehould  pay  an  annaMEy  to  a 
third  party.  An  opinion  was  given  by  the  court  to  the  eame  effect  In  Dakymple  v. 
Shaw,  la  February,  1786,  but  the  case  was  decided  upon  a  cotapromite.  Vidt  tu^ 
pro.  No.  149. 

There  being  two  candidatea  for  an  offiee  in  the  gift  of  the  town  of  Edlnhmgh, 
certain  members  of  the  town  council*  previous  to  the  election,  imposed  on  one  of  the 
candidates  an  obligation  to  pay  an  annuity  to  the  other,  who  thereupon  retired  lh>m 
the  canvass.  This  was  held  to  be  pactum  ittUHum,  Thornton  v.  Dove,  ISM  February^ 
1811.  In  this  case  the  Lord  President  (Blair)  said,  that  if  the  bargain  bad  been 
between  the  two  candidates  themselves,  without  interference  from  the  electors, 
Ihe  question  might  have  hctn  doubtful,  and  he  reserved  bis  opinion  upon  that 
point. 

In  the  subsequent  case  of  ffaldane  v.  De  Maria,  6th  MartJi^  (812,  it  appeared  that 
Haldane  and  De  Maria  were  both  extractors  In  the  Register  Office.  Haldane  fell 
into  bad  health,  and  made  an  agreement  with  De  Maria,  by  which  the  latter  was  to 
ezecttte  the  duties  of  both  offices,  and  to  allow  Haldane,  and  his  family  after  bis 
death,  a  share  of  the  emoluments.  This  was  held  a  lawful  agreement,  {and  the  case 
was  distinguished  from  that  of  Thomson  and  Dove,  because  the  stipulations  in  fa- 
vour of  Haldane  had  no  influence  in  procuring  the  appointment  of  He  Maria, 
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a  view  to  tlie  encouragement  of  British  commerce,  prohibited  to  d 
certain  extent^  and  in  certain  circumstances  the  sale  of  various 
commodities,  which  in  themselves  are  adapted  to  commerce,  and 
from  their  nature  are  fit  to  be  the  subject  of  sale.  This  has  given 
rise  to  another  class  of  illegal  contracts,  involving  a  number  of 
quesdoiis  of  interest  and  difficulty, 

180.  Of  the  commodities  in  this  class,  some  are  put  altogether 
Mra  commerdumy  aiid  the  iise  as  well  as  the  iknportarion  of  them 
is  prdnbited,  as,  for  example,  French  silks  and  laces,  and  manjr 
other  articles,  which  it  is  nbi  necessary  to  enumerate  here,  but 
which  «re  placed  in  a  similar  ntnation  by  acts  of  parliament. 

With  regard  to  these  commodities,  it  has  never  been  doubted 
that  they  cannot  be  the  subject  of  a  valid  sale,  and  that  no  con- 
tnwt  for  the  sale  of  them  can  be  recognized  by  a  court  of  law, 
directly  or  indttectly. 

181.  There  are  other  commodities  which  are  allowed  to  be  im« 
ported  into  this  country  and  made  use  of,  but  by  the  revenue 
laws,  the  importation  of  them  is  subjected  to  the  payment  of  cer- 
tain  duties.'  Various  questions  have  arisen  both  in  England  and* 
Scotland,  upon  contracts  fbr  the  sale  of  such  commodities,  an4 
upon  some  of  these  questions  great  diffeHence  of  opinion  has  pre- 
vailed. Borne  points  are  finally  settled  by  a  series  of  decisions, 
but  upon  dhers  conriderable  difficulties  have  been  experienced, 
and  doubts  appear  still  to  be  entertained. 

162.  (I.)  It  appears  to  be  decided  both  in  England  and  in  Scot- 
land, that  when  a  merchant  settled  abroad,  sells  to  a  native  of' 
this  country,  goods  which  are  intended  to  be  smuggled  into  this 
country,  and  makes  delivery  on  the  spoU  he  can  maintain  action 
for  them  in  our  courts,  although  he  knew  at  the  time  of  the  sale 
that  they  were  to  be  smuggled  into  Great  Britain.  The  reason 
of  this  rule  is,  that  the  seller,  by  merely  seUing  the  goods  in  a  fo- 
reign country,  to  which  the  revenue  laws  of  Britain  do  not  ex- 
tend, is  guilty  of  no  breach  of  the  laws  of  Britain,  and  he  is, 
therefore,  entitled,  as  in  the  case  of  any  other  debt,  to  sue  his 
debtor  in  England. 

183.  In  the  Scotch  cases,  this  rule  is  held  to  apply,  whether  the 
foreign  merchant  be  a  native  of  Great  Britain  or  a  foreigner.  In 
the'£iigfish  cases,  there  is  some  appearance  of  a  disposition  on  the 
part  of  the  judges  to  make  a  distinction  in  this  respect,  between  a 
foreigner  who  is  not  bound  to  notice  the  laws  of  England,  and 
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an  Englishman  who,  though  residiqg  abroady  is  still  bound  by  his 

allegiance  *• 

184w  In  the  Scotch  cases,  the  doctrine  above  mentioned  is  clear- 
ly and  unequivocally  laid  down  in  its  full  extent 

Thus,  in  Walker  v.  Falconer ^  27th  February,  1767,  it  appear- 
ed that  Falconer,  a  merchant  in  Nairn,  commisttoned  from  Jamie- 
son,  (who  was  a  merchant  in  Gottenburg,  but  a  native  of  Scotland, 
where  he  had  also  been  in  business  before  he  went  abroad,)  a 
quantity  of  teas.  The  tea  was  shipped  by  Jamieson  on  boaid  a 
vessel  for  Portsoy,  in  terms  of  the  commissian.  The  ship,  and 
cargo  were  seized  by  the  custom-house  officers.  By  statute  18th 
Car.  II.  c.  17.  teas  are  prohibited  to  be  imported  into  Great  Bri- 
tain, from  any  place  of  which  they  are  not  the  produce,  or  from 
-which  they  are  not  usually  first  shipped  for  transportation.  Ac- 
lion  being  raised  for  the  price,  the  court  decerned  in  favour  of  the 
pursuer,  although  it  was  pleaded  by  the  defender  that  the  con- 
tract was  unlawful. 

A  similar  judgment  was  given  in  the  case  of  More  and  Irvine  v. 
Steven^  ISth  Nov.  1765 ;  and  in  a  subsequent  case,  where  the  de- 
cision was  against  the  seller,  in  consequence  of  his  having  been  a 
party  to  the  smuggling  as  well  as  to  the  sale,  the  court  at  the 
0ame  time  unanimously  adopted  the  following  distinction :  *  When 

<  a  merchant,  settled  abroad,  whether  a  foreigner  or  native  of  this 

*  country,  simply  sells  goods  to  a  smuggler  ianquam  qttUibei^  and 

*  makes  delivery  on  the  epoty  he  can  maintain  action  for  them  in 

*  our  courts,  though  he  suspected,  or  even  knew  that  they  were 

*  meant  to  be  smuggled  into  Britun ;  but  if  he  is  accessory  to  the 

<  smuggling,  and  thereby  to  an  infringement  of  the  laws  of  thb 

<  land,  which  he  is  bound  to  know  as  far  as  concerns  his  trade,  he 

<  cannot  demand  the  lud  of  the  British  courts  for  recovery  of  his 

<  debt'    Attorney  of  CuOen  ^  Co.  v.  Philp^  15th  May,  1798. 
See  this  case  infrOj  No.  187. 

185.  In  England,  this  question  came  before  Lord  Mansfiekl, 
in  a  case  where  it  appeared  that  the  plaintiff,  <  who  was  a  resident 

<  aij  and  an  inhabiiani  cfJhmkirky  together  with  his  partner, 

<  a  native  of  that  place,  sold  and  delivered  a  quantity  of  tea,  for 

*  the  price  of  which  the  action  was  brought,  to  the  order  of  tbe 

<  defendant,  knowing  it  was  intended  to  be  smuggled  by  him  into 

*  The  same  digtincdoo  MCRii  tt  mie  Ume  to  have  occurred  to  tome  of  oar  judgo. 
Sec  Cantlif  v.  RoberUoHt  llUi  February,  1790. 
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*  England.  They  had,  howerer,  no  concern  in  the  smuggling 
<  Bcheme  itself,  but  merely  sold  this  tea  to  him,  as  they  would 

*  hare  done  to  any  other  person,  in  the  common  and  ordinary 

*  course  of  thar  trade.*  The  court  of  King's  Bench  held  that  the 
plaintiff  was  entitled  to  sue  for  and  recover  the  price  of  the  tea 
in  England. 

Lord  ManifleUf  in  delivering  his  opinion,  in  which  the  other 
judges  concurred,  said,  <  The  question  is,  whether,  in  this  case, 
the  plaintiff*B  demand  is  founded  upon  the  ground  of  any  immo* 
nd  act  or  contract,  or  on  the  ground  of  his  being  guilty  of  any 
thing  which  is  prohibited  by  a  positive  law  of  this  country  ?  An 
immoral  contract  it  certainly  is  not,  for  the  revenue  laws  them* 
selves,  as  well  as  the  offences  against  them,  are  aHpasUivi  juris. 
What,  then,  is  the  contract  of  the  plaintiff?  It  is  thifr— Being  a 
rendent  and  inhabitant  of  Dunkirk,  together  with  his  partner* 
who  was  bom  there,  he  sells  a  quantity  of  tea  to  the  defendant, 
and  delivers  it  at  Dunkirk  to  the  defendant'*s  order,  to  be  paid 
for  in  ready  money  there,  or  by  biUs  drawn  personally  upon  him 
in  England.  This  b  an  action  brought  merely  for  goods  sold 
and  delivered  at  Dunkirk.  Where  then,  or  in  what  respect  is  the 
plaintiff  guilty  of  any  crime  ?  Is  there  any  law  of  England  trans* 
giessed  by  a  person  making  a  complete  sale  of  a  parcel  of  goods  at 
Dunkirk,  and  giving  credit  for  them  ?  The  contract  is  com- 
plete, and  nothing  is  left  to  be  done.  The  seller,  indeed,  knows 
what  the  buyer  b  going  to  do  with  the  goods,  but  has  no  con« 
oem  in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid 
m  case  the  vendee  should  succeed  in  landing  the  goods,  but 
the  interest  of  the  vendor  is  totally  at  an  end,  and  his  contract 
complete  by  the  delivery  of  the  goods  at  Dunkirk.^  His  lord- 
ship then  points  out  the  bad  consequences  to  commerce  which 
would  result  from  an  opponte  doctrine,  and,  after  commenting 
on  the  authority  of  Huber,  which  had  been  cited  at  the  bar,  he 
adds,  in  the  close  of  his  opinion,  <  The  gbt  of  the  wh<4e  turns 

*  upon  this,  that  the  concluuve  delivery  was  at  Dunkirk.    If  the 

<  defendant  had  bespoke  the  tea  at  Dunkirk,  to  be  sent  to  Eng* 

*  land  at  a  certain  price,  and  the  plaintiff  had  undertaken  to  send 

*  it  into  England,  or  had  had  any  concern  in  the  running  it  into 

*  England,  he  would  have  been  an  offender  against  the  laws  of  this 
'  country.     But,  upon  the  facts  of  the  case,  from  the.  first  to 

<  the  last,  he  clearly  has  oflfended  against  no  law  of  England,^ 

<  Hdman  v.  Joknaonj  Cowp.  341. 
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186.  In  the  report  of  this  case,  it  is  mentioned  that  one  d  the 
vendors  was  a  native  of  Dunkirk,  but  it  is  not  said  whether  the 
other,  who  was  resident  at  Dunkirk,  and  in  whose  name  the  action 
was  brought,  was  or  was  not  a  native  of  England.  Lord  Mans* 
field,  however,  appears  to  have  rested  the  deci^oa  upon  the  cir- 
cumstance of  the  transaction  being  concluded,  as  far  as  the  ven- 
dors were  concerned,  at  Dunkirk^  and  their  having  had  no  share  in 
the  subsequent  smuggling  of  the  goods  into  England.  But  al- 
though this  case,  which  has  been  followed  as  an  authority  ever 
since,  establishes  the  rule  that  ajbreignerj  selling  goods  abroad  to 
a  native  of  Great  Britain,  who  intends  to  smuggle  them  into  this 
country,  is  entitled  to  sue  for  the  price  in  the  English  oourta,  aU 
though  he  knew  at  the  time  of  the  sale  thai  the  goods  were  in- 
tended to  be  smuggled,  provided  he  did  not  assist  in  the  smuggling, 
yet,  from  the  opinions  delivered  by  difierent  judges  in  the  cases 
marked  in  the  note  *,  there  seems  to  be  reason  for  doubting  whether 
the  English  courts  would  allow  the  same  privilege  to  a  native  of 
Britain  settled  abroad,  who  should  sell  goods  to  a  person  in  Eng^ 
land,  knowing  that  they  were  to  be  smuggled  into  this  country. 
There  does  not  appear  however  to  be  any  express  decision  upon 
the  point,  the  Judgment  in  the  cases  alluded  to  having  gone  upon 
pther  grounds. 

187.  (2.)  It  is  settled  by  a  series  of  cases,  both  in  England  and 
Scotland,  that  although  a  foreign  merchant  selling  goods  tea  per* 
son  in  Great  Britain,  is  entitled  to  sue  for  the  price  in  our  courts 
though  he  knew  that  the  goods  were  intended  for  smuggling,  yet, 
if  he  is  accessory  to  the  smugglings  and  thereby  gives  bis  assistance 
to  a  breach  of  the  laws  of  this  country,  he  cannot  demand  the  aid 
of  the  British  courts  for  the  recovery  of  his  debt. 

In  support  of  this  doctrine  the  following  case  may  be  stated 
from  the  law  of  England. 

In  iusumpsit  for  goods  sold  and  delivered,  the  defence  was,  thai 
the  contract  was  a  smuggling  transaction.  It  appeared  that  the 
defendants  had  applied  to  the  plaintiff,  who  was  a  foreigner  living 
at  Lisle,  for  a  quantity  of  lace,  which  he  knew  was  intended  to  be 
smuggled  into  England,  and  for  that  purpose  ii  was  packed  bgf  the 
plaintiff^  in  a  pecidiar  marmer  by  the  direction  of  the  defi^Ml^oiCs, 


•  See  in  particular  die  opinion  of  BuUer^  J.  in  Bigg9  w,  Lnfrtnee^  ^T*  R*  M7. 
and  Lord  Kenjfon  in  Clugas  v.  Penoluw,  4  T,  A.4a7,40&  See  also  IrfMV^M  v» 
Ilvghct,  1  M.  and  S,  693. 
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for  the  more  easy  conveyance  of  it  without  a  discovery.  Upon 
this  case  the  Court  of  King^s  Bench  held  that  the  plaintifiP  could 
not  recover.  Lord  Kenffon^  C  /.  said,  <  It  is  suffident^  in  order  to 
'  dispose  of  this  case,  to  advert  to  the  distinction  laid  down  by  Lord 

<  Mansfield  in  Hot/man  v.  Johnaion^  to  which  I  entirely  subscribe, 
'  that  when  the  contract  and  delivery  of  goods  are    complete 

<  abroad,  and  the  seller  does  no  act  to  assist  the  smuggling  them 
^  into  this  country,  such  a  contract  is  valid,  and  may  be  recovered 

<  upon  here.    But  here  the  plaintiff  was  ooncemed  in  ^ving  as* 

<  mstance  to  the  defendants  to  smuggle  the  goods,  by  pacldng  them 
'  in  the  manner  most  suitable  for,  and  with  intent  to  aid  that  pur- 
^  pose.    He  cannot,  therefore,  resort  to  the  laws  of  this  country  to 

<  assist  him  in  carrying  hb  contract  into  execution.'*  BuUer,  J. 
said,  <  In  Hdlman  v.  Johnson^  the  seller  did  not  assist  the  buyer 
^  in  the  smuggling:  he  merely  sold  the  goods  in  the  conunon  and 

<  ordinary  course  of  trade.  But  this  case  does  not  rest  merely  on 
'  the  circumstance  of  the  plaintiff^s  knowledge  of  the  u^  intended 
^  to  be  made  of  the  goods ;  for  he  actually  as»sted  the  xlefendants 

<  in  the  act  of  smuggling,  by  packing  the  goods  up  in  a  manner 
'  most  convenient  for  that  purpose :  and  if  he  undertook  to  deliver 
^  the  goods  in  that  manner,  knowing  the  use  intended  to  be  made 
'  of  them,  he  was  offending  against  the  laws  of  this  country  in  the 
'  very  contract  itself.'  WaymeU  v.  Reed,  5  T.  E.  599 :  Sec  al- 
so Biggs  V.  Laiorencef  S  T.  R.  454.  Clugas  v.  Pendkma^  4  T. 
22.466. 

The  same  doctrine  was  established  in  Scotland  in  the  following 
case: 

<  Thomas  CuUen  &  Co.  merchants  at  Ostend,  had  been  in  the 

<  practice  of  supplying  David  Philp  at  Boarhills  in  Fifeshirc  with 

<  contraband  goods,  sometimes  on  commission,  and  sometimes  at 

<  shore  price,  that  is,  a  price  payable  on  delivery  of  the  goods  in 

<  Britain,  and  sufficiently  high  to  insure  the  vendor  against  the 
^  risk  of  seizure. 

<  Captun  Oldfield  always  had  the  charge  of  the  vessels  employ- 

<  ed  by  CuUen  &  Co.  on  these  occasions.    By  a  letter  from  CuUen 

<  &  Co.  to  Fhilp  in  January,  I789»  they  informed  him  that  Old- 

<  field  was  to  sail  m  a  few  days  from  Ostend,  with  a  quantity  of 

<  gin  and  brandy ;  that  he  meant  first  to  call  at  Boarhilb,  when  he 

*  expected  Philp  would  be  prepared  for  him,  and  assist  him  in  the 

*  disposal  of  the  cargo. 
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^  The  letter  was  so  expressed  as  to  leave  room  for  arguing  that 

<  the  goods  were  the  property  of  the  captain. 

<  Oldfield  accordingly  arrived  at  Boarhills  soon  after.    Philp 

<  agreed  to  take  a  considerable  quantity  of  the  cargo,  and  accepted 
'  bills  for  the  price,  payable  to  Thomas  Potts,  nephew  to  Thomas 

<  Cullen,  who  acted  as  supercargo  on  this  occasion.     The  greater 

<  part  of  the  goods  were  seized  in  the  landing. 

*  The  bills  were  indorsed  to  Sir  William  Forbes  &  Co.  for  be- 

<  hoof  of  Oullen  &  Co.  to  whose  account  they  were  immediately 

<  placed ;  and  Philp  being  charged  for  payment  by  their  attorney^ 

*  brought  a  suspension,  in  which 

<  Botli  parties  agreed,  that  on  the  prindples  established  by  the 

<  case  of  Cantly,  11th  February,  1790,  and  others,  if  Cullen  &  Co. 
^  were  accessory  to  the  smuggling,  no  action  could  lie ;  and  the 

<  one  endeavoured  to  establish  the  accession  by  the  evidence  in 

<  process^  and  the  other  to  shew  that  there  was  none. 

<  The  court  were  of  opinion  that  this  adventure  was  just  a  con- 

<  tinuation  of  the  former  illicit  trade,  and  that  the  interpoution  of 
f  Oldfield  was  intended  merely  as  a  cover  to  the  real  transaction, 

<  and  unanimously  adopted  the  following  distinction.  When  a  mer- 

<  chant  settled  abroad,  whether  a  foreigner  or  native  of  this  coun- 

<  try,  simply  sells  goods  to  a  smuggler,  tanquam  juiiibetj  and  makes 

*  delivery  on  the  spot,  he  can  maintain  action  for  them  in  our 

<  courts,  though  he  suspected,  or  even  knew  that  they  were  meant 

<  to  be  smuggled  into  Britain  ;  but  if  he  b  accessory  to  the  smug- 

<  gling,  and  thereby  to  an  infringement  of  the  laws  of  this  land, 

<  (which  he  is  bound  to  know  as  far  as  concerns  his  trade,)  he  can^ 

<  not  demand  the  aid  of  the  British  courts  for  recovery  of  his  debt,* 
Attorney  qf  CvUm  4*  Co.  v.  PhUp^  ISth  May,  1793.  See  also 
Cantley  v.  Robertson,  Wth  February,  1790;  Attorney  qf  Young 
4*  Co.  v.  Iwiack,  7ih  July,  1790;  Reid  and  Parkinson,  v. 
McDonald,  15th  May,  1793. 

1 88.  In  some  of  the  cases  upon  this  matter,  it  will  be  observed, 
very  slight  acts  of  participation  have  been  held  sufficient  to  invcdve 
the  vendor  in  the  guilt  of  the  smuggling,  and  to  deprive  him  of 
his  right  of  action,  as,  for  example,  packing  the  goods  in  a  parti- 
cular  way,  so  as  to  make  the  smuggling  of  them  more  easy— taking 
out  false  clearances — taking  a  bill  of  lading  bearing  an  exception 
of  the  risk  of  seizure,  &c. 

189.  (3.)  The  two  rules  which  have  now  been  stated,  apply  to 
a  claim  for  the  price  of  smuggled  goods,  where  the  pursuer  of  the 
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Mtion  is  the  foreign  merchant  by  whom  they  have  been  gold  to  a 
person  residing  in  Great  Britain.  Let  it  now  be  supposed  that  the 
goods  have  been  brought  into  this  country  by  the  smuggler  on  his 
own  account,  and  that  they  are  afterwards  sold  by  him  here.  In 
diis  case  it  is  settled,  that  %f  the  buyer  knew  that  the  goods  were 
rungoodSf  he  cannot  compel  the  seller  to  make  deUvery^  nor  can 
he  daim  damages  in  case  qfnon^Uverjf.  Scougall  v.  GUchrisiy 
I6ih  Nov.  1TS6 :  Cockbutn  v.  Grants,  9d  Nov.  1741. 

190.  (4.)  The  next  question  which  occurs  is,  supposing  goods 
wluch  have  been  smuggled  into  Great  Britain,  to  be  sold  here  by 
the  smuggler,  and  delivered,  is  he  entitled  to  maintain  action  for 
the  price?  Upon  this  question  considerable  difficulty  teems  to 
have  been  experienced,  and  perhaps  it  cannot  yet  be  said  that  it 
is  oompleteiy  settled.  In  our  own  courts,  judgments  have  been 
given  at  different  times,  which  have  been  supposed  to  be  incon- 
sistent widi  eadi  other.— The  English  cases  again  do  not  seem  to 
aflbrd  any  direct  authority:  at  least  in  all  the  English  cases 
whidi  I  have  been  able  to  discover,  ^  sale  and  the  smuggling 
advenhtre  were  one  transaction,  that  is  to  say,  the  party  claiming 
the  price  of  the  goods  was  not  a  smuggler,  who  had  brought  them 
into  Englafid,  and  afterwards  sold  them  to  a  party  not  concerned 
in  running  the  goods ;  but  he  was  a  party  who  had  recriveda  com- 
mission from  the  buyer  to  send  the  goods  to  England.  The  pre- 
cise question,  therefore,  now  under  consideration,  does  not  seem 
to  have  been  dedded  in  England. 

191.  When  the  question  first  occurred  in  Scotland,  a  distinct 
tion  was  taken  between  the  importaUon  of  run  goods,  and  the  sub* 
sequent  sale^them  in  this  country ;  and  upon  the  strength  of  this 
dUtinc^n  it  was  held  that,  although  the  importation  was  unlaw- 
ftil,  yet  the  seller  of  such  goods  who  sold  them,  q^ier  impor^ 
iaikm,  was  entitled  to  sue  finr  the  price.  The  reasoning  which 
was  adopted  by  the  Court  in  the  cases  which  were  so  dedded, 
may  be  stated  in  the  words  of  Lord  Karnes.  The  case  in 
wliidi  this  argument  is  contained,  was  an '-action  by  a  party 
who  had  sold  a  quantity  of  brandy  which  had  been  imported  witfa^ 
oat  payment  of  the  duties,  and  had  been  sdsed  in  the  hands  of 
the  purchasers.  The  commissioners  of  the  customs  interposed  by 
petition  in  the  process,  and  the  case  is  repotted  as  between  them 
and  the  seller.  After  stating  the  arguments  used  by  the  Com^ 
aaissioners  against  the  seller^s  claim.  Lord  Karnes  proceeds  to  state 
the  answer  which  was  made  by  the  seller :  <  Were  brandy  altog^ 
<  ther  prohibited  as  to  the  use  as  well  as  the  importation^  it  might 
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probably  come  under  the  description  of  tnerx  SicUa,  though 
even  in  that  case  it  might  be  a  queaUon  *^  whether  the  price  of  it, 
<  when  truly  bought  and  delivered,  would  not  be  due.^  But  since 
neither  the  importation  nor  the  use  of  brandy  is  prohibited ; 
since  it  is  most  certainly  the  sulgect  of  commerce,  it  is  hard  to 
find  a  reason  why  it  should  be  deemed  re^  tZSctta.  All  prohibi- 
tory penal  jaws  are  strictly  to  be  interpreted ;  and  where  the  law 
has  provided  certsdn  penalties,  it  is  a  rule  that  none  other  or 
greater  can  be  exacted.  If  the  law  had  satisfied  itself  with  prohi- 
biting the  importation  of  brandy,  without  paying  duty,  and  had 
gone  no  further,  it  is  certain  that  the  brandy  imported  contrary 
to  that  prohiUtion  would  not  have  been  forfeited ;  and  as  the 
law  has  gone  farther,  and  has  provided  divers  forfeitures  and  pe- 
nalities for  each  transgression,  this  must  be  deemed  the  sole  sanc- 
tion with  which  the  exeeution  of  the  law  is  eitforoed ;  and  re- 
course cannot  be  had  to  further  expedients,  until  they  are  by 
statute  enacted.  The  payment  of  the  duty  on  brandy  is  secured 
by  many  different  precautions :  if  it  is  impcNted  in  piohibited 
casks,  it  is  forfeited;  if  seised  in  rimniog  to  be  Iwd  on  land,  or 
even  in  carrying  at  land,  it  is  forfeited ;  if,  by  the  party^s  oath, 
the  importation  can  be  proved,  the  duties  may  be  recovered ; 
the  persons  who  run  it,  and  those  who  assist  in  running, 
are  liable  .to  penalties :  but  here  the  law  stops,  leaving  bran- 
dy still  in  the  hands  of  the  possessor,  a  merchantable  .com- 
modity, and  allowing,  the  use.  of  it  to  all  the  lieges.  To  pro- 
ceed further,  then,  and  to  declare  that  no  person  who  buys  it  ia 
liable  for  the  price,  would  be  surely  to  lay  a  further  inoumbrance 
on  thajt4nd(p,  but  an  incumbrance  that  has  no  foundation  in  the 
laws  of  the  revenue,  and  that  nothing  less  than  the  Icjpslature 
could  mduce.  Were  games  at  hazard  simply  prohibited  by  sta^ 
tute,  without  any  further  provision,  such  aa  play  would  be  guilty 
of  a  tteflfwss;  but  surely  the  bills,  bonds,  or  olJber  mNsuritiesgiv^n 
for  play  debts,  would  not  be  void,  which  was  the  reaaon  why  the 
^statutes  made  in  that  behalf  added  to  the  general  .prohibi^on  a 
apecial  provision,  that  securities  given  for  sums  lost  at  play  abould 
be  indiectuaL  It  is  suggested  that  «tiy  contract  or  ^^gfeement 
Jfor  running  of  goo^  is  unUwful.  This  is  admitted ;  and  it  will 
be  plain,  from  inquiry  into  .the  reason  of  thia^  that .  die  sing^Ie 
act  of  buying  goods  ij^^  Hkegf  art  nm,  is  not  unlawful.  If  a 
^per8Qn  bargains  with  a  runner  of  goods  to  assist  him  for  a  certain 
5  sum  of  money  to  set  tliese  g^ods  clandestinely  on  bmd,  or  if  a 
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carman  after  they  are  oli  land  should  bargwn  privately  to  trans* 
port  them,  such  peraoBB  douhtlesa  are  art  and  part  of  the  fraud; 
their  paction  is  d$  re  turpi  €t  iOiciia^  to  aid  a  person  to  treq[iass 
the  law  and  to  deftaud  the  revenue.  If  the  runner's  action  is 
guilty,  the  action  of  the  person  assisting  is  no  less  so.;  and  the 
hire  i>r  price  of  the  guilty  action  may  piDoperly  ikU  under  the 
comkctio  cb  furpem  cau$amu  But  when  the  goods  are  safe  on 
shore  in  the  proprietor's  ceUar,  when  they  have  passed  perhaps 
through  several  hands  in  sale,  the  person  who  buys  them  com* 
mits  no  trespass  against  the  law,  neither  does  be  who  sells  them^ 
because  by  no  statute  is  the  buying  and  selling  prohibited :  and 
when  there  is  no  probiUtory  statute  that  can  be.  transgressed 
in  the  act  of  buying  and  selling,  no  illegality  is  comnutted,  and 
consequently  there  is  no  turpitude.  Every  man  in  the  nation 
who  purchases  Burgundy  or  Champagne,  knowing  it  to  be  im« 
ported  from  Holland,  buys  a  commodity  prohibited  to  be  eok 
tered,  which  has  paid  no  duty,  and  consequently  forfisitable,  since 
by  the  statute  of  navigation,  these  wines  ave  not  entecaUe  from 
Holland.  Every  person  who  in  Scotland  buys  claret,  knows 
that  he  buys  Frendi  wine,  which  has  not  paid  the  doty  of  French 
wine,  and  purchases  it  indeed  as  such,  since  he  would  tiot  g^ve 
the  pnce  for  it,  if  it  were  Spamsh  under  the  name  whereof  it  is 
entered.  What  then  must  be  s^d  ?  Are  these  purchases  void? 
Are  the  buyers  exeemed  from  paying  the  price  ?  Must  the  bar- 
gains, which  between  them  and  the  sellers  are  absolutely  fair  and 
just,  be  null  and  of  no  effect  to  the  seller^s  prejudice,  without 
any  law  or  statute  on  that  behalf?  One  should,  with  submis- 
sion, think  this  cannot  be  admitted  without  a  great  absurdity^i 
Agmn,  it  is  by  express  statute  forbidden  to  kill  salmon  after  a 
limited  day,  and  a  penalty  is  inflicted  on  transgressors.  Never- 
theless thousands  of  people  trespass  against  this  law ;  kill  Uaek 
fish,  smoke  them  and  sell  them ;  should  a  purchaser  who  buys 
such  smidbd  fish,  koowdng  them  to  have  been  killed  in  forbkU 
den  ume,  pretend  to  aroid  payment  of  the  price  cm  no  other 
ground  than  that  the  salmon  caught  in  breach  of  the  law,  was  res 
UHcik^  it  would  be  a  good  answer,  that  though  the  killing  was 
unlawful,  no  law  prohibited  the  sale ;  v4iicb,  bring  fair  and  just 
between  the  buyer  and  seUer,  must,  with  regard  to  them,  have 
the  legal  effect.^  Commissionere  of  Customs^  v.  Morrison^  27th 
Nov.  1728. 
A  sunilar  question  occurred  in  another  case,  i^cb  is  thus  re- 
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ported  by  Lord  Ekhiea :  <  Prohibited  goods  ibund  not  ta  be 
ntfrr  UKcUa,  and  therefore  Wilkie  having  bought  from  Walkce 
some  rum  and  brand j,  and  made  over  a  part  of  his  bargwn  to 
M^Niel  at  the  same  price,  for  which  be  took  his  bill,  payable  to 
Wallace,  and  the  bnndy  being  afterwards  delivered  by  Wallaee 
to  Wilkie,  and  seised  in  his  possession,  he  paid  the  price  of  the 
whole  to  Wallace,  with  some  abatement,  and  Wallace  made  over 
M<Niers  Ull  to  him ;  M^Niel  was  found  liable  to  Wilkie  for  the 
sum  in  the  bill,  with  a  proportional  abatement,  and  the  defence 
repelled  that  it  was  a  bargain  for  prohibited  goods,  which  were 
seised  and  not  delivered  to  M^Niel,  because  they  were  delivered 
to  Wallace  :  and  likewise  the  other  defence,  that  they  weremerx 
iOieiia  was  repelled  *.^ 
In  like  manner.  Lord  KUkerran  in  reporting  the  case  already 
mentioned,  of  Cockbum  v.  Grants,  where  it  was  found  that  no 
action  of  damages  for  non-delivery  lay  to  the  buyer  agunst  the 
seller  of  run  (p^ods,  observes,  that  this  deciuon  does  not  pro- 
ceed upMi  the  idea,  ^  that  the  said  statute,  (11  Qeo.  I.  c.  29,)  was 

<  thought  to  put  run  goods  extra  commenAum ;  for  when  they  are 

<  sold  and  delivered, •#  SDMno^dbuiled&ti^lAa^  ihere  U^aeHonJbr 
*  the  price:    JHtt.  868. 

192.  From  these  cases  it  clearly  appears  to  have  been  at  one 
time  the  opnion  of  the  Court,  that  action  was  competent  to  the 
smuggler  for  the  price  of  run  goods  sold  after  importation  and  de- 
livered. 

Some  years  afterwards,  however,  two  cases  occurred,  which  have 
been  supposed  to  have  altered  the  law  upon  this  point,  and  accord- 
ingly are  referred  to  by  Mr.  Bell,  in  support  of  the  proposition 
that  action  or  diligence  is  not  competent  on  bills  for  the  price  of 
smuggled  goods.  BdTs  Com.  No.  244.  But,  although  upon  prin- 
dple,  there  seems  reason  for  holding  that  the  law  is  as  laid  down 
by  Mr.  Bell,  and  that  the  cases  reported  by  Kames  and  Kilkemn 
were  wrongly  decided,  yet  it  is  not  quite  dear  that  the  cases  re- 
ferred to  by  Mr.  Bell  were  not  so  far  diffinent  from  the  cases  of 


WWsk  V.  JfAU;  6th  Not.  174a  JSkk.  vou  P^twrnimtUtm.  Jadgnwot 
given  to  tho  mum  dftct  In  another  ceie  about  the  aame  timet  which  la  alao  nottoed 
hj  Blchies  t  JMm  ▼.  Anderum^  16th  Julj»  1745.  In  his  note  to  the  caae  of  WIIUe» 
Lord  Bleblea  aaya*  « the  Preaident  thooght  the  mers  waa  lIHcite,  and  not  binding. 

•  But  the  Court  were  all  of  a  dilhient  opinion,  and  therefore  fiMiad  IC«Nlei  UsUe  for 

•  the  aunia  ia  the  hill,*  Ekh.  Kmth  V-  Sll. 
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ICorriaon  and  Wilkie)  as  to  leave  the  poiat  siiU  open  for  aigu* 
ment,  and  to  aflSxrd  ground  for  maintaining  that  these  eases  have 
not  yet  been  set  aside  by  any  expcfss  deciaon  to  the  oootrary. 

In  these  dreumstaiiDes,  it  will  be  pn^Mr  to  state,  the  cases  le- 
ferred  to  by  Mr.  Bell  a  little  more  fully,  and  also  to  examine  die 
aigument  maintained  by  the  soooessful  party  in  the  eases  of  Mor- 
rison and  Wilkie. 

The  first  case  was  that  of  Duncan  v.  Thomson,  where  it  appear- 
ed that  the  auqpender  Thomson  was,  in  the  year  1772,  engaged, 
along  with  one  Fox,  at  that  time  lesidiag  in  St  Andrew^s^  in  a 
onuggling  adventure,  to  the  extent  of  6&  chests  of  tea,  of  which 
80  chests  were  shipped  at  the  risk  and  for  behoof  of  Thomiwo, 
and  the  other  30  for  thebdioof  and  at  the  risk  of  Fox.  The  lea 
arrived  in  safety,  and  the  SO  chests  belonging  to  Fox  were  bdged 
in  ahouse  in  St  Andrew^s,  said  to  bekmg  to  the  chaiger,  William 
Duncan,  hs  father^n^law.  Soon  after.  Fox  was  oU^ged  to  leave 
Scotland,  and  settled  in  Hdland.  Before  his  departure  he  asked 
the  suspender  to  take  the  whole  tea,  and  aUow  him  his  share  of  the 
profits,  to  which  Thomson  agreed ;  and  a  oalculaticMi  of  the  pro- 
fits  being  made,  he  granted  a  bill  to  Fox  for  L.101I,  (k  as  the 
probable  amount  of  his  share  of  the  pro6ts»  The  tea  still  refnain- 
ed  in  possesion  of  the  charger,  Duncan,  and  it  was  seised  soon 
after,  before  Thomson  got  possesuon  of  it 

Upon  this  the  chargo^,  to  whom  Fox  had  indorsed  the  Ml!, 
gave  Thomson  a  charge  upon  it  for  payment,  who  thereopon 
brought  a  suspension.    The  Lords  found  *  that  no  aetk>n  lies  in 

<  this  case,  tfi  raped  As  cause  is  hnmg^  beiwem  smugglers  Jbr 

<  iny^lsmeni  of  a  snmggUng  eonirmci^  and  therefore  suspend  the 

<  letters  simfiidier^  Duncan  v.  Thomson^  8lh  Feb.  1776. 

In  the  other  case,  it  appeared  that  a  vessel,  loaded  with  foreign 
brandy  in  small  casks,  having  come  into  Clanyard  Bay,  <mi  Uie 
coast  of  Galloway,  the  defender  Flslerson,  ak>ng  with  others,  went 
on  board  the  ship  and  purchased  part  <^  the  carga  The  casks 
were  Inrought  on  shore  by  the  purchasers  during  the  night,  in  boats 
hired  by  themselves,  and  were  left  on  the  coast  among  the  rocks^ 
until  a  convenient  opportunity  should  occur  of  carrying  them 
away.  In  a  few  days  afler,  the  purchasers  gianted  an  oblige 
tory  missve  for  the  price,  to  Thomas  Ferguson,  the  owner  of  the 
goods. 

Part  of  the  qmits  were  seized,  but  the  remainder  were  received 
by  the  purchasers     Fayment  of  the  price  baring  been  refused. 
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Fngoaon  indorsed  the  miasive  to  the  punuers,  who  raised  an  ae- 
tkm  for  die  amcmit* 

It  was  pleaded  ib  defence,  that  the  goods  in  thb  case  having 
bceiiy  before  the  sale,  bronght  into  Clanyard  Bay,  ^bich  is  within 
the  limits  of  a  port,  had  incurred  forfeiture,  and  been  thereby  vest* 
ed  in  the  Crown  before  the  sale,  wUch  most  ther^re  be  vmd,  as 
flowing  a  non  domino:  that  a  sale  of  smuggled  goods,  where  both 
parties  are  aware  that  they  are  smuggled^  is  at  all  events  a  con- 
tract super  re  itticUflj  upon  whi^  action  does  not  lie  for  imple- 
ment :  and  moreoK^r,  that  in  the  present  case  there  was  not  mere- 
ly a  sale  of  smu^ed  goods,  but  a  joint  adventure,  where  both 
parties  were  equally  concerned  in  defrauding  the  revenue. 

On  the  part  of  die  pursuer,  it  was  denied  that  the  forfeiture  of 
smuggled  goods  operates  before  the  sdzure:  and  the  ai^umcnts 
adopted  in  the  cases  of  Morrison  and  Wilkie  were  repeated,  in  or- 
der to  show  that  action  lay  for  the  price  of  smuggled  goods  soM 
after  importation :  atid  it  was  denied  that  the  present  was  a  case 
where  implement  was  sought  of  a  smuggling  contract. 

<  The  cotitt  '^ere  of  opinion,  that  in  this  case  it  was  not-ncces- 

*  siary  to  cfetemiiie  (he  point  at  what  time  smuggled  goods  are  put 
*-  ^etetra  commerHwny  and  vested  in  the  crown,  as,  from  the  oilier 
^eireumstanoeS,  there  was  suiSdent  ground  for  holding  the  trans- 

*  action  to  be  unlawful/ 

'  The  judgment  was,  <  Find  no  action  lies  on  the  note  in  (|uestion» 
« and  assoiline  the  defenders.^  Mature  and  M*Cree  v.  Faterson^ 
96th  February^  1779.  ' 

19S.  I  have  said  that  it  is  not  clear  that  the  decisions  pronounc- 
ed in  the  cases  of  Morrison  and  Wilkie  were  overruled  by  the 
two  last  mentioned  judgtnents.  As  &r  as  the  case  of  Duncan  v. 
Thomson  is  concerned,  indeed,  this  observation  may  be  carried 
farther;  atid  it  may  be  stated  that  that  dedsion  is  in  no.  respect 
inconsistent  with  the  doctrine  liud  down  in  the  cases  of  Morrison 
and  Wilkie.  In  the  latter  cases,  while  it  was  held  that  action  lay 
for  the  price  of  smuggled  goods  sold  c^ter  imporfaiion^  because  (it 
was  said)  the  act  of  ssUing  sudi  goods  after  they  were  actually 
latided  was  not  unlawful,  altliough  the  act  cS  importing  them  was 
unlawfbl,  it  was  at  the  same  time  admitted,  (and  the  decision  was 
qualified  to  that  extent,)  that  a  party  could  not  be  heard  in  a  court 
of  justice  to  demand  implement  of  a  smuggling  contracts,  because 
the  act  there  founded  on  was  not  merely  the  selling  smuggled  goods 
after  importation,  but  the  actual  importation  of  them  which  is  un- 
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hwfal.  Now,  ID  the  cage  ef  I>Qiieai^  the  raito  dedUkndt  h  ex.' 
pnnly  flud  to  be  <  io  iMpect  the  actkm  is  bitn:^!  between  sitrag-' 
<  glen  fi>r  impiement  of  *  smuggltfig  oon  tract  :^  and,  iher^iw, 
tlmt  dednoB  b  in  no  way  inoondgtent  widi  tbe  ptiaeiple  adopted 
in  the  cases  of  McHTiGOn  and  V^lkie. 

Widi  regard  to'  the  other  case  of  M'Lure  and  M<Ctee^  the 
groimd  of  die  dedsion  is  not  mentioned  in  the  report,  and  it  can^ 
not  with  certainty  be  determined  firom  die  stat^nKiit  which  is 
^▼en  of  the  arguments  of  the  parties,  whether  the  court,  in  deny- 
ing action  fat  the  price  of  the  goods  there  in  question,  proceeded 
on  the  ground  that  the  chdm  resolifed  itself  into  a  demand  for  im** 
plement  of  a  smuggling  contraot,  or  whedier  they  mesmt  to  over-'* 
rule  the  decisions  in  the  cases  of  Morrison  and  IViikie,  and  to  hold 
that  no  action  lay  for  die  price  of  run  goods  sold  after  importation/ 
The  defender  indeed  pleaded  not  only  that  the  transaction  was  a 
smuggling  contract,  and  therefore  uiJawful,  but  also  that  snppos-^ 
ing  it  were  to  be  regarded  as  a  sale  of  emuggled  ^bods  aotuaiiy 
imported,  such  a  sale  was  also  unlawful,  and  eoiiid.not  be  die 
ground  of  an  action*  It  i$  not  said,  however,  in  the  judgment, 
upon  which  cl  these  views  the  court  proeeeded*  lb  support  of 
the  opinion  that  the  court  held  the  transacdon  to  be  psoperly  a 
smuggling  contract,  and  proceeded  on  that  ground,  it  may  be  ob-* 
served,  that  at  the  time  of  the  sale  the  goods  had  not  been  ac- 
tually landed :  that  the  purdiasers  not  only  went  on  board  tha 
vessel  in  Clanyard  Bay  to  buy  the  goods,  but  actnally  biDoUg^ 
them  on  shore  in  boats  hired  by  themselves ;  and,  therefore,  tudesa 
the  act  of  importation  (which  in  Morrison's  Case  was  heU  to  be  die 
only  unlawful  act,)  shaU  be  considered  as  havmg  been  completed 
OB  the  arrival  of  the  vessel  in  tbe  bay,  there  was  here  samcthing. 
more  than  a  simple  sale  of  goods  after  importadbn«^there  was  a 
participation  by  the  pufrchasem  m  the  act  of  iropovtadon,  and  the 
contract  embraced  that  object  as  weH  as  the  sale. 

194.  But  although  it  thus  appears  to  be  douiitfiil  whctbrr 
the  doctrine  laid 'down  in  the  case^  of  WiBtie  mwA  Morriiott 
can  be  held  to  have  been  overruled  in  any  subHBqjoent.caae^ 
there  seem  to  be  various  reasons  for  object^g  to  the  doctrine 
itself.  J 

It  is  said  by  Lord  Karnes^  in  reporting  the  case  of  Manriion^ 
that  when  goods  which  have  been  imported,  without  paying  th'd 
duties  are  once  safe  on  shore,  the  subsequent  seUing  of  them  is 
not  unlawful,  <  because  by  no  Hainteis  the  htgh^  andseiUngpro^ 
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<  kAUedi  and  where  there  ia  no  pA>Kbitoyy  Kfalute  that  can  be 

*  tnuiflgreaaed  intbeaci  of  bujiog  and  seUing^  no  illegality  is  ooow 

<  mitted,  and  oonaequently  lb«rte  is  no  tiir|ntude»*  nqmij  p.  160. 

This  reasoning  would  be  well  fimnded,  if  in  truth  the  act  of 
selling  smuggled  goods  after  impottation  were  not  prohibited. 
But  in  the  very  statute  which  was  in  question  in  Morriion^s  case, 
VIZ.  the  statute  11  Geo.  I.  c.  80,  §  1&  19.  20.  and  21.  it  appears, 
that  this  act  uprohibiied  under  a  severe  penalty.  By  §  Ift  it  is. 
enacted,  that  <  in  case  any  peison  or  persons  whatsoever  shall 
offisr  or  expose  to  sale  any  goods,  wares,  merchandises,,  m 
commodities  whatsoever,  which  are  or  shaU  be  prabibited,  or 
wUch  actually  have  been,  or  shall  be,  or  sbali  by  the  party 
or  parties  so  offering  or  expomng  the  same  to  sale,  be  pretend- 
ed to  have  been  run,  all  such  goods^  &c  shall  be  forfeited^, 
and  shall  and  may  be  srisod  by  the  party  or  parties  to  whom 
the  same  shaU.be  so  offered  or  exposed  to  sale,  or  by  any  offioec 
or  officers  of  customs  at  excise,^  provided  the  goods  so  seized, 
shall  be  lodged  in  eertain  places  as  thanein  directed. 
By  §  19.  it  is  enacted,  < .  that  every  person  and  persons  what- 

*  soever  so  offieriiig  or  expoaog  to  sale  sud>  goods,  &c.  shall  aba^ 
^Jbrfeii  mid  lose  the  treble  value  ^A«re^  to  be  estimated  in  manner- 

<  as  aforesaid.^ 

By  §  20  and  21,  it  is  further  declared,,  that  goods  so  sold  may 
be  seised  in  the  hands  of  the  buyer,  and  that  healso^  in  that  case^ 
shall  forfat  treble  the  value,  aldioi^  in  no  case  shaU  both,  partiea- 
be  liable  in  that  penalty  for  the  sale  of  the  same  goods* 

An  act  thus  suligected  to  penalties  by  the  legislature,  cannot 
with  any  propriety  be  sud,  as  in  the  Report  of  MorrteofCe  case 
above  qseted,  to  be  an  act  in  the  doing  of  which  ^no  illegaJity  is. 
« committed,  and  consequently  there  is  no  turpitude.^ 

It  may  be  said^  however,  that  although  the  Bdt  of  selling  i» 
prohibited,  yet  the  only  consequences  which  result  from  it  are,, 
that  the  goods  may  be  forfeiteci^  and  treble  the  value  recovered 
in  the  manner  directed  by  the  statute ;  but  that  as  the  statute 
has  not  expressly  declared  that  the  seHeehaUhe  oojd^  this  addi- 
tional penalty  cannot  be  inflicted  by  implication^  because  poud  sta- 
tutes are  to  be  strictly  interpreted. 

But  although  this  view  seems  to  have  been  adopted  by  the 
Court,  it  seems  to  be  very  doubtful  whether  it  is  consistent  either 
with  the  admitted  interpretation  of  the  other  parts  of  the  statute  iix 
question,  or  with  sound  legal  principle. 
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.In  theJtrM  place,  it  ia  admitted  on  all' hands,  that  a  contract 
Jbr  the  importation  as  weU  as  tfie  sale  of  goods,  without  paying 
the  duties,  cannot  be  enforced  in  a  court  of  justice,  but  is  utterly 
void  ;  and  yet  in  the  first  clause  of  the  statute  in  question,  which 
forbids  the  importation,  it  is  not  said  expressly  that  such  a  con- 
tract shall  be  void ;  it  is  merely  declared  that  the  goods  may  be 
seized  and  Jbrfeiiedy  and  there  is  not  even  the  additional  penalty 
of  treble  the  talue,  which,  as  has  been  seen,  is  superadded  to  the 
forfeiture  in  order  to  enforce  the  prohibition  against  selling  after 
inqfortaiion.  It  is  therefore  by  implication  only  that  a  smnggling 
contract  is  held  to  be  void,  and  the  ground  on  which  it  is  so  held, 
seems  to  be,  that  when  an  act  is  prohibiied  by  a  statute,  the  doing 
it  is  unlawful,  and  a  oontiact  enga^ng  to  do  it  is  void,  and  can* 
not  be  enforced  in  a  court  of  justice.  Now,  as  the  act  of  selling 
smuggled  goods  after  importation,  where  they  are  known,  or  pre- 
tended to  have  been  smuggled,  is  prohibited,  under  penalties,  this 
reason  applies  equally  well  to  a  contract  for  selling  goods  in  such 
circumstances  after  importation,  as  to  a  contract  for  importing 
thenu 

In  the  second  place,  it  seems  to  be  contrary  to  principle,  to  hold,  ^ 
that  where  the  dcung  of  an  act  is  declared  to  subject  the  party  to 
a  certain  penalty,  the  exaction  of  the  penalty  is  the  only  conse- 
quence which  follows  from  the  performance  of  the  act,  and  that  a 
contract  engaging  to  doit  U  not  necessarily  void,  but  may  be  en- 
forced in  a  court  of  justice.  It  may  be  true  that  a  penal  statute 
is  to  be  strictly  construed,  and  that  a  court  will  not  extend  the 
penaltjf  beyond  its  strict  meaning,  by  implication.  But  it  does 
not  follow  from  this  that  a  party  who  has  done  such  an  act  is  en- 
titled to  demand  the  aid  of  a  court  of  justice  to  enforce  perform- 
ance of  a  eaniractjounded  upon  thai  unkeiqfvl  act.  When  a  sta- 
tutory penalty  is  annexed  to  the  doing  of  any  act,  a  prohibition 
seems  to  be  thereby  implied,  and  the  character  of  illegality  is  fixed 
<m  any  contract  engaging  to  do  such  an  act* 

In  England,  accordingly,  a  principle  directly  contrary  to  that, 
adopted  by  the  Court  of  Session,  in  the  cases  of  Morison  and  Wil^ 
kit  has  long  been  established.  It  was  laid  down  in  express  terms  by 
Lord  Holt,  <  that  every  contract  made  for,  or  about  any  matter  or 
'  thing  which  is  prohibited  and  made  unlawful  by  any  statute  is  a 
*  void  contract^  though  the  statute  itself  doth  not  mention  that  it 
^  shall  be  so^  hut  only  inflicts  apenalttf  on  the  offender ;  because  a 
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*  penal^  implies  a  prMhition^  ikough  there  art  no  pnAiMhff 
<  words  in  the  etatuU:    BarOeU  v.  Yinory  Carth.  259* 

This  principle  has  been  repeated  and  enforced  in  various  cases 
down  to  the  present  time.  By  consulting  these  cases,  which  are 
dted  in  the  note  ^^  it  will  be  found  that  the  very  same  ailments 
which  were  adopted  in  the  cases  of  Morieon  and  fFiftj^  were 
urged  without  success  in  the  English  courts. 

If  the  prindples  thus  adopted  in  England  are  well  founded, 
they  are  equally  applicable  to  our  law. 

So  far,  with  regard  to  the  seller^s  right  to  recover  the  price  of 
smuggled  goods  sold  after  importation  and  delivered,  the  partiea> 
knowing  that  they  were  smuggled. 

195.  (5.)  In  the  cases  last  mentioned,  the  goods  were  sold  by  the 
pmty  who  had  imported  them  contrary  to  law.  But  supposing 
that  it  were  dedded  that  such  a  sale  was  illegal,  so  that  the  seller 
could  not  recover  the  price,  it  is  not  to  be  imagined  that  smuggled 
goods  are  merx  iUicUoy  the  sale  of  which  cannot  in  any  circum- 
stances be  lawful.  On  the  contr^,  it  was  held  in  the  following 
case,  that  where  goods  had  been  smu^Ied,  and  after  being  landed, 
had  passed  Jrom  hand  to  hand^  and  were  qfierwaetis  sold  iy  a 
partyyjuo^  the  importer^  the  sale  was  valid,  and  action  lay  for  the 
price,  although  the  goods  were  seized  for  want  of  a  permit. 

Sword  purchased  wUhiu  land  from  McLean  some  brandy  an4- 
coffee-berries,  of  ^hich  the  latter  was  not  the  impprter ;  the  gooda^ 
not  being  accompanied  with  a  permit,  were  seiied  by  the  officers 
of  the  revenue,  and  it  appeared  that  the  duties  had  not  been  paid. 
McLean  brought  an  action  for  payment  of  the  price  against  Swoid, 
who  pleaded  that  this  was  an  illegal  contract,  and  could  affiud  no 
ground  for  an  action  agreeably  to  M^CHure  and  M*Cree  v.  Paier^ 
smj  Mth  Fed.  1779.  It  was  answered  that  it  would  be  dangerous 
to  extend  this  principle  to  such  cases  as  the  present,  where  goods 
have  passed  on  shore  from  hand  to  hand,  for  then  it  woald  be  in 
the  power  of  every  retail  customer  to  plead  thut  objectioI^  to  tha 
great  prejudice  of  trade. 

<  The  court  admitted  the  distinction,  and  adhered  to  the  jiuigw: 

•  low  V.  HodiCHh  11  EuU  SOO ;  Vntrp  f.  DcM^te,  1  TupU  ISa.  flpccdi  ot 
Lord  Bllenborou^}  LtnigUm  t.  ffnghetj  1  M.  and  &  59^  which  was  a  muc^  ftmsn^ 
ease  than  the  one  now  in  question,  because  there  the  qft  qf  ^dUn^  the  cammoditjr 
was  not  prohlbitetf » nor  even  subjected  to  a  penalty,  bat  merely  a  parttcnlar  uae  oT 
It  waa  fiBfbiddcD,  and  yet  a  contract  for  the  salct  the  atOer.  kaowlBg  it  was  ta  bs  80 
used,  was  held  to  be  ?oid.     - 
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*  ment  of  the  Lord  Ordinary,  repelling  the  defences,  and  finding 
« the  defender  liable,'  McLean  v.  Swordy  6th  Dee.  1780. 


SECTION  II. 


OF  THE  FBICE* 


196.  The  second  thing  wbidi  is  essential  to  the  existence  of  the 
contnot  of  sale  is  ihe  price.  The  rale  of  the  Roman  lav  muse 
apply  wherever  the  contract  exists.  Sine  preiio  nuOa  vendiHo  est: 
J.  2.  §  1.  fl  d^  ctmir.  empt  One  case  which  is  put  in  the  Roman 
law  to  iUustrate  this,  is.  If  a  party  should  sell  an  estate  to  which  he. 
bad  Bueoeeded,  at  the  price  which  his  predecessor  had  paid  for  it, 
and  the  fact  should  turn  out  to  be  that  his  predecessor  bad  paid 
nothing  for  it,  having  received  it  as  a  donation,  there  is  here  no 
sale,  1.  ST.  £  de  eonir.  empi. 

197.  There  are  three  qualities  which  must  be  found  in  the 
price,  in  order  to  make  it  such  a  price  as  will  support  the  con- 
tract ;  it  must  be  a  real  eerkms  price,  and  not  merely  elusory ;  it 
must  be  certain,  or  at  least  capable  of  being  reduced  to  certainty ; 
and  it  must  connst  o£  current  money. 

198«  !•  The  price  must  be  a  real  serious  price,  and  not  mere- 
ly elusory.  Path.  Conir.  de  Vente,  No.  18.  Ersk.  8.  8.  4.  If  by 
the  contract  of  sale  itself,  therefore^  the  buyer  is  discharged  from 
paying  the  jHrice^  there  is  no  sale.  <  Quum  in  venditione  quis  pre^ 
*  tium  rei  ponit  donationis  causa  non  exacturus,  non  videtur  ven- 
^  dere,^  L  S6.  ff.  dl^  contr.  empt.  The  reason  is,  says  Pothier,  be- 
cause  the  price  necessary  to  support  a  sale,  is  a  price  which  the 
buyer  tn^  heeomee  hou/nd  to  pay,  whereas,  in  the  case  here  put, 
the  buyer  never  truly  comes  under  any  obligation  to  pay  the  price. 
If  a  husband,  therefore,  intending  to  make  a  donation  to  his  wife, 
but  wishing  to  make  it  irrevocable,  should  make  a  sale  in  this 
manner,  it  would  be  of  no  effect,  and  the  thing  would  be  revoca* 
ble  as  in  a  donation  inter  xArum  et  tucorem.  L.  38.  ff.  de  contr, 
empt.  Voet  ad  lib.  18.  tit  1.  ff.  §  22. 

199.  The  same  rule  will  hold  if  the  price  bears  no  reasonable 
proportion  to  the  value  of  the  thing  sold,  as  if  a  valuable  estate 
diould  be  sold  for  a  crown,  PoA.  Contr.  de  Vente^  Na  19; 
£rak.  SL  S.  4.  It  is  not  necessary,  however,  by  our  law,  as  it  was 
in  the  Roman,  that  the  price  should  be  Just,  i.  e.  that  it  should 
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ocnrrespond  with  the  value  of  the  thing  sold.  This  rule  of  the  Roman 
hiw  seems  to  have  proceeded  on  a/ake  notion  of  the  nature  of  the 
price  in  sale,  which  is  not  a  sum  equal  to  the  true  vabte  of  the 
thing  sold,  but  the  sum  at  which  the  parties  have  agreed  to  eetu 
mate  ii^  Stair^  81  and  108 ;  Path.  Contr.  de  Vente^  No.  20. 
The  rule  would,  moreover,  be  extremely  adverse  to  the  prosperity 
of  commerce.  Provided^  therefore,  the  price  be  not  altogether 
elusory,  so  as  to  be  merely  a  cover  to  a  donation,  it  is  no  objection 
to  a  sale  that  the  price  is  fkr  below  the  value  of  the  thing  said, 
because,  ias  Mr.  Erskine  has  observed,  <  every  price  which  the  par- 

*  ties  have  agreed  upon  is,  in  the  judgment  of  the  law  of  Scotland, 

*  just,  if  they  have  not  been  drawn  into  the  contract  by  fraud  or 

<  decttt,'  Ersk.  S.  8.  4. 

.  ilOO.  Where  the  form  of  a  sale  was  thus  gone  through  without 
any  price  at  all  being  made  exi^ble  from  the  buyer,  or  a  price 
merely  elusory^  the  Romans  held  that  the  transaction,  when  the 
subject  was  delivered,  might  stand  as  a  donation,  though  not  as 
a  sale,  1.  3.  L  9.  Cod,  de  oofUr.  empt.  So,  in  our  law,  Er- 
skine says,  <  The  price  must  not  be  merely  elusory,  otherwise 

*  the  contract  will  resolve  into  a  donation,  where  the  seller  is 
<.  only  liable  in  that  degree  of  warrandice  which  is  implied  in  do* 

<  nations,^  Ersk.  8.  3.  4. 

iiOl.  II.  The  price  must  be  certain^  t.  e^  it  must  either  be  ab- 
solutely  fixed,  or  it  must  be  made  capable  of  being  ascertained. 
Certum  est  quod  certum  reddi  potest  *•  The  price,  therefore,  is 
suffidentiy  certain  for  the  support  of  the  contract,  if  it  is  referred 
to  a  third  party. 

In  this  case,  the  rule  of  the  Roman  law,  which  seems  also  to  be 
the  rule  of  the  law  of  Scotland,  is,  that  if  the  referee  either  can 
not,  or  will  not  fix  the  price,  there  is  no  sale.  Inst.  3«  24.  1. ; 
1. 15.  C^  de  contr.  empt. ;  Ersk.  3.  3.  4. ;  Path.  Contr.  de  VenU^ 

•  Imi.  &  S4.gl;  PsOl  Conir.  de  Vtnte.  No.  23;  5tolr,  131;  Brtk.  3- 3.  4w 
When  a  oeruin  prict  if  fixedt  It  vtt  not,  by  the  Romon  law,  rendered  uncertaio  so  aa 
to  annul  the  Mte,  by  the  addition  of  something  more  whicli  was  uncertain.  «  Si 
'  quia  ita  emerit,    eit  mlhi  fundus  emptus  centum,  etquanto  pluris  eum  vendidero, 

*  valet  venditio,  et  statim  impletur:  habet  enim  eertum  prftium,  centum :  augeU* 

*  tur  autem  preUum»  li  pluris  emptor  fuodum  vcndiderit.*    1*  7.  IT  §  t.  d^  cipwir. 
€mpL 

In  one  case.  In  our  law,  *  The  Lords  found  parties  who  had  bought  a  bargain  of 
<  victual  without  an  express  price  agreed  on,  liable  for  the  ordinary  prices  that  auch 

*  victual  gave  In  thai  place  of  the  country  at  the  line  of  the  baigain,  without  fcsmc4 
« to  tbt  Aars,  LctMe  v.  JdUkr^  S7th  January  1714.    Dktumary  S.  356. 
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Na  24 ;   Vide  supra  of  suspensive  conditions  in  sale,  No.  40  and 

20B.  In  the  event  of  the  price  being  fixed  by  the  referee,  it  has 
been  made  a  question,  whether  the  parties  are  absolutely  bound 
bj  bis  deci^n,  or  whether,  if  the  esUmation  be  manifestly  unjusty 
k  is  Oct  open  to  be  corrected  ?  This  question  appears  to  be  at- 
tended  with  some  difficalty.  The  words  of  Justinian,  in  the  law  just 
dted  from  the  Code,  arc,  <  Super  rebus  venundandis,  si  quia  rem 

*  ita  comparaverit,  Ut  res  vendiia  esset,  quanti  TiHus  csstimave^ 

<  fiiy  magna  dubitatio  exorta  est  multis  antiques  prudentise  culto- 

*  ribus :  quam  decidentes  sancfimus,  cum  hujusmodi  convenUo  sik 

*  per  yenditione  procedat,  quatUi  'Me  astimaverU,  sub  hac  co|idi« 

*  tione  stare  venditionem,  ut,  si  quidem  ipse  qui  nominatus  est, 

<  prebum  definierit,  omnimodo  secundum  ejus  sestimationero,  et 
^pretia  persolvi,  et  venditionem  ad  efiectum  pervenire,  sive  in 

*  scriptis,  sive  sine  scriptis  contractus  celebretur :  scilicet  si  hujus- 
'  modi  pactum,  cum  (in)  scriptis  fuerit  redactum,  secundum  nos- 

*  trs  legis  definitionem  per  omnia  completum,  et  absolutum  nt : 
'  Sin  aatem,  vel  ipse  noluerit,  vel  non  potuerit  pretium  definire 
'  tunc  pro  nihiloesse  venditionem,  quasi  nuUo  pretio  statuto :  nulla- 

*  coDJectura  (imb  magis  divinationc)  in  posterum  servanda,  utrum 

<  in  personam  certam,  an  in  boni  viri  arbitrium  respicientes,  con« 
'  trahentes  ad  hsec  pacta  venerint :  quia  hoc  penitus  impossibile 

<  esse  credentes,  per  hujusmodi  sanctionem  expellimus.^  These 
words  seem,  at  first  sight,  to  import,  that  the  decision  of  the  re- 
feree upon  the  price  must  be  irreversible.  Nevertheless,  the  writ- 
ers mentioned  in  the  note,  agree  in  adopting  a  contrary  opinion, 
bolding  that  where  the  estimation  is  manifestly  unjust,  it  may  be- 
corrected  by  the  judge.  In  this  opinion,  Lord  Stair  seems  to  con- 
cur *. 

2Q3.  Whep  the  pfice  has  b^n  referred  to  ^  third  p&rty,  the 

•  FteM.  M  luti.  lib.  a  tit  24.  p.  612. ;  VoeL  ad  PamL  Ub.  18.  tit  1.  §  23.;  JVM^ 
torn.  2.  p.  390-^91. ;  J/n^tr  a<2 /m<.  lib.  3.  tit  24.  §  6. ;  Poih.  CoiUr,  de  VenU^  No. 
34. ;  Stair^  131.  The  concurrence  of  to  many  eminent  autboritles  creates  a  ttroog 
presumption  in  favour  of  tbe  opinion  supported  by  them.  The  doubt  on  the  qumtion 
iraes  from  tbe  peculiar  nature  of  the  dcdalon  of  an  arbiter,  which  cannot,  either  bj 
the  Bmnam  law»  or  by  oun,  be  set  aside  on  the  bead  of  iniqoity.  Noodt  has  advert* 
^  to  this  difficulty,  and  he  adswers  It  by  sUting,  that  the  term  srWIriinM,  which  la 
insde  use  of  to  exprem  the  reference  In  the  case  in  questioo,  has  a  double  me anlng^ 
■isnifying  aomeUmes  mera  voluntas^  and  sometimes  ar5t/ritiin  boni  virif  that  the  kU^ 
tfr  is  its  true  meaning  ip  the  present  ease ;  and  that  it  is  only  where  there  is  a  cofripro- 
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bargain  continaes  to  be  binding,  although  one  of  the  parties  should 
happen  to  die  before  the  referee  has  fixed  the  price,  Earl  cf  Sd^ 
kirk  r.  NamUh,  17th  Jan*  1718. 

204.  Another  question  upon  which  some  doubt  has  existed)  ia» 
whether  the  price  may  lawfully  be  left  to  be  fixed  by  one  ^i  the  par- 
ties to  the  sale.  Pothier  holds  that  it  cannot^  (Conir.  de  VaUe^ 
Na  528.;)  and  it  seems  to  be  the  common  opinion,  that  such  was  the 
rule  of  the  Roman  law,  Fiim.  ad  Inst.  S.  24.  p.  «1&  §  S. : 
r<^.  ad  Pond.  18.1.§  S3.:  Huber^  tom.i.  p.  820.  §  6. :  ^erd^. 
S.  8.  4.  One  commentator,  (JVooA,  ad  lib.  18.  tit  1.  ff.  4om.  2. 
p.  888.)  however,  maintains  that  such  a  reference  was  lawful  and 
competent  by  the  Roman  law ;  not,  indeed,  to  the  effisct  of  ena- 
bling the  party  to  whom  the  price  was  referred,  to  Ji»  it  abtohUe^ 
fy^  and  wiikaui  Us  being  possMs  io  kave  ii  eorrecUd  in  case  qf  ob- 
vious iniguU^j  but  to  the  efiect  of  enabling  him  to  fix  a  price  jr« 
cundum  arbitrium  hani  viriy  leaving  it  open  to  the  judge  to  inter- 
fere for  the  correction  of  his  estimate,  if  it  were  unjust 

The  latter  rule,  together  also  with  the  qualification  annexed  to 
it,  seems  to  be  adopted  in  our  law,  {Ereki  a  &  4. :  Skir^  181.) 
and  in  one  case  was  expressly  admitted  *• 

205.  It  has  also  been  made  a  question  by  the  dvilians,  whether 
it  is  a  valid  sale,  when  the  price  is  dedaoed  to  be  wluUsver  swim 
ike  seller  shall  be  offered  by  anjf  Mrd  parig  t  The  objection  to 
such  a  sale  is,  that  it  opens  the  door  for  firaud  on  the  part  both 
of  the  buyer  and  the  seller,  the  former  of  whom  is  placed  under 
a  temptatbn  to  interpose  a  person  to  make  a  low  ofier,  and  tbe 
latter  is  under  an  equal  temptation  to  endeavour  to  procure  a 
fictitious  offer  beyond  the  value  of  the  subject     Upon  these 


wmum  or  proper  subminloD^  that  it  bat  the  fonoer  ttieaiiing^  in  which  caae  only,  it  Is^ 
t^at  thft  decision  of  the  aiUter  la  final.    HIa  concluding  worda  are*  '  Poatremo^ 

•  nihil  fadt  argumentum  a  compiomisao  deaumptuniy  nam,  cum  arbitrium  dupli< 

•  babeat  aignificatloBem,  inspld  debet,  quid  actuin  ait  t  agftnr  antcintn  oomprainii 

•  «ik  aWe  ajqoaoi,  alve  inlquam  aententiam  dleat  arbiter,  el  atetur,  quod  io 

•  to  tton  ewe,  jam  demonetimtom  cat**    NrntSt^mti^fva, 

•  JBar/ of. lfoMiroirT.SkoM,  ISth  March,  1080»  A  later  caie,  5»»«t?.  ^ideilw^ 
ISih  November,  1700,  hst  arnne  appeirasce  of  being  ai  Tariaufa  with  thf*  rvleu 
But  it  iacv:dent  ffom  tbe  report,  that  It  waa  a  very  apeclal  eaat,  and  the  giMMda  oT 
the  dcehion  are  not  mentioned  al  all.  There  Is  no  rsMdn  thefolora  for  aoppoabi|p 
tliat  it  proceeded  on  the  Mea  that  a  gale  la  which  the  price  h  referred  to  one  of 
imrtles  themidrea  ianuU* 
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grdutids,  aoooMaigly)  Poduer  deddes  thilt  such  a  contract  Is  not 
aYttlaUe  bb  a  sal^,  and  that,  if  eflbet  is  to  be  g^ven  to  it  at  all,  it 
ought  to  be  held  merely  as  laying  the  seller  under  an  obligation 
to  give  the  buyer  a  preference  upon  the  same  terms  oYer  any 
third  party,  Poih.  Canir.  de  VenU^  No.  97. 

206.  III.  The  price  must  conust  of  money ;  that  is,  as  Lord 
Stair  says,  <  money,  as  iuch^  and  as  a  liqiud  price,  else  if  it  be 

*  respected  as  a  body  or  indefinite  quantity,  as  uncoined  or  un- 
^  cunenl  moneys  br  if  it  be  bought  by  the  wdght  or  intiindc  va- 

<  hie,  or  if  money  of  one  country  be  ^changed  with  money  of 

<  another  country,  having  no  common  standard,  here  is  no  side 
^  but  exchange,^  Statr^  181. 

207.  A  oontnFveny  was  inaintiuned  in  die  Roinan  law  upon 
this  matter,  it  being  held  by  one  party,  that  where- the  conader* 
ation  pven  in  letum  for  a  commodity  was  not  money,  but  some 
other  oominodity,  tiie  contract  was  barter  or  exchange,  and  not 
sale ;  and  the  other  party  holding  that  barter  was  merely  a  spe^ 
dea  of  ade,  and  the  most  ancient  fonn  in  which  it  existed.  The 
former  opimon  ultimately  prevailed,  as  appears  froiti  Imi.  8.  24. 
§  t. :  L 1.  §  1.  ft  di9  conlr.  empt.  1. 7.  di.  de  rer.permui. 

206.  Where,  However,  the  buyer  agreed  to  pte  a  certain  mm 
of  money,  and  some  6tfaer  oommodi^  berides,  the  contiafit  was  U 
ssleand  not  exchange:  *  Si  vendidi  dbi  insulam  certa  pecunia,  et 

<  ut aliam  insulam  meam  rtefic6res;  agam  el  vendito  ut  refidas; 

*  si  autem  hoc  aolnm*  ut  refioeres  earn,  convenisset,  non  intellighur 
« empdo  et  Tenditio  facta,'  1.  6.  §  1.  ft  de  aa.  empi. 

269.  Neither  did  th^  contract  lose  its  diaracter  as  a  sale,  if,  af« 
ter  ita  compietbn,  the  buyer,  with  the  consent  of  the  seller,  in>^ 
stead  of  paying  the  sdpnlitted  price  in  money,  gave  a  coutoodity 
of  equal  vdue :  *  Pretii  causa  hon  pecunia  numerata,  sed  pro  ea 

*  pecoribus  in  solotum  consendenti  dads,  contractus  rion  consti^ 

<  tuitor  irrittts^^  L  9»  Cod,  de  rescind.  Vend, 

2ia  Mr.  EMune  has  aaid,  that  <  this  disdncdoo,  though  it 
« might  hare  beta  of  use  in  the  Roman  law,  which  attributed  dif- 
^  iertnt  naCntea  and  propertica  t6  these  two  oontriElcta,  can  be  of 

<  little  use  in  oura  where  the  nature  of  both,  and  ihb  obligatioiMr 

<  OB  Ihe  contractora  are  in  eS^  the  same,'  (Erek.  3.  3.  4.)  Tbia 
observadcm  is  inaccurate,  Mr.  Erskine  himself  havmg  stated  a 
very  impolrtadt  diadnttioai  between  aale  and  exchange,  (Ersh  2. 
a  28 :  See  dso  SUeir^  131.)  which  is  sufllcieiit  to  make  it  Wcxik 
while  to  nbufk  (he  difference  between  the  two  cbntracta. 
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It  is  true,  therefore,  in  the  law  of  Scotland  as  wdl  as  in  the  Rch 
mm  law,  that  in  sale  the  price  must  consist  of  mtjpent  quNiey. 


SECTION  III. 


OF  THE  C01I8£NT  OF  PARTIES. 


Sll.  The  last  circumstance  which  is  essential  to  the  eualence 
of  the  contract  of  sale,  is  the  consefU  qfihe  parties.  This  consent 
consists  in  the  concourse  of  the  will  of  the  yeildpr  to  sell  the  thing 
in  question  to  the  vendee  at  a  certain  pirice,  and  the  will  of  the 
vendee  to  purchase  the  said  thing  at  the  said  price,  Peik.  CorUr.  de 
Venie.tlo.Sl. 

The  points  to  be  considered  upon  this  matter  are,  in  what  maftv 
ner  Uiis  consent  must  be  given,  and  to  what  particulars  it  must  ap« 
ply,  in  order  to  form  the  foundation  bf  the^contcacL  .  . 

SI  2.  In  order  that  the  consent  of  parties  maj  be  binding,  it  is 
i^ecessary  that  the  will  or  intention  of  the  jMrty  proposing  the  bnr« 
gun  (when  it  is  done  by  letter)  should  continue  the  same  until 
the  letter  has  reached  its  destination,  aiid  until  the  party  to.  whdm 
it  is  addressed  shall  have  declared  bis  intention  of  aocepting  tbo 
offer. 

Fotbier  illustrates  this  principle  by  the  following  case : 

The  will  of  the  writer  of  the  letter,  be  says,  is  pcesumed  to 
continue  the  ^ame,  if  nothing  iippears  to  contradict  it  But  sup^ 
pose  that  I  write  to  a  merchant  at  Leghorn,  offering  to  buy  fiom 
bim  a  certain  {nece  of  goods  at  a  certain  pricp,  but  that,  beforo 
my  first  letter  can  have  reached  him,  I  wroie-ase^nd,  by  which 
I  ii^orm  bim  that  I  have  changed  my  purpose,-  and  do  not  wish 
now  to  enter  into  the  bargain  :  in  this  case,  although  the  Leghorn 
merchant,  on  receiving  my  first  letter,  answeiis  it  by  a  letter  af>* 
cepting  df  my  offer,  there  is  no  coptract  of  sale,  because  my  will 
not  having  continued  the  sam^  till  the  period  of  his  acoeptanee, 
liiere  is  npt  that  concourse  of  the  wiU  of  the  two  parties, 
as  above  mentioned,  is  necessary  to  make  the  consent,  which  b 
sential  to  the  ^zistei^cQ  of  the  cpnlraof^  Poih*  Contr.  de  Vemic^ 
No.  32. 

SIS.  It  is  true,  as  Pothier  adds,  that  if  the  Leghorn  meiv 
chant  have  incurred  any  expense,  or  sustaiped  any  loss  in  conse-* 
^uence  of  n^y  letter,  I  am  bound  to  repair  it.    But  this  pUign^ 
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tiOB  arises,  not  from  any  oonbact  of  side,  but  from  the  equitable 
principle  which  will  not  allow  that  any  one  should  bd  tarichof  at 
the  expense  of  another.  The  same  priniapk  will  compel  me  even 
to  receiTe  the  goods  at  the  price  which  I  offeeed,  if  the  Leghorn 
merchant,  on  receipt  of  my  first",  letter, .  and  befbre  receipt  c£  my 
second,  shipped  them  aocordiag  to  my  ordfer.  ^ 

2L4i.  In  order  to  make  the  consent  which  is  tteoestary  to  sup* 
port  the  contract,  the  parties  must  agree,  1st,  upon  the  thitag  to 
be  sold ;  Sdly,  upon  the  price;  Sdly,  upon  the^ sale  itself/ 

215.  L  Widi  iregasd  to  the  thing  which  is  the  subject  of  the 
cantraiit,  there  is  no-  Talid  sale  if  the  vendor  si^posed  that  'he 
was  selling  cae  thing,'  and  ther  vendee  understcbd.that  be  was 
buying  a  different  thing;  Si  igitnr  c^  me  fuAdunKomere  putai^am 
Ccmdianumy  tu  mihi  te  vendere  SemproniBdum  putasti,  qUia 
meotpore  dissennnlus,  emf^o  nalla  est.  Idem  est,  si  eg6me 
Stiehum  tn  Famphilum  abentem  vendete  potasfi ;  nam  dum  in 
corpoce  dissendtalttr,  apparet  nuUam  esseemptiimem.  L.  9.  ff.  de 
conir*  0lnpU  •  *  * 

ftVi.'  Tbis.prindple  is  illustrated  by  the  foUowing^case,  decided 
in  the  Court-of  Common  Fleas' in-'England.  > 

The  pluntifi  being  possessed  of  a  quantity  of  Fetersbtirg 
cdean  hemp^  isnirioyed  afaroker  to  salt  it,  who  actedaa  broker  for 
both  parties,  and  after  contracting  for  the  sale,:  had  rignediind 
delivered  to  the  defendant  a  sale  note  in  the  following' terms; 
*  Bought  for  account'  of  the  defendant,  from  the  plaintiffb,  10 
^  toBSy  aound  and  merchantable  Uiga*  Rhine  hemp  ei  Atanetta,! 
and  subjoined  the  price  and  mode  of  payment  But  he  delivered 
to  the  plaintiflb  a  sale  note,  stating  the  defendant  to  have  bou^t 
of  the  plaintiffs  ID  tons  of  SU  PeUrsburg  dean  hemp  (sobjoihing 
the  price  and  terms)  ex  Annetta.  The  description  of  hemp  com 
tabled  in  the  first-mentioned  note,  was'inserted  by  mistake  of  the 
broker,  and  designated  goods  of  a  materially  different  quality 
fiomf  and  of  higher  value  than  those  described  in  the  last.  ( 

The  counsel  for  the  plaintiffs  having  contended  that  they  were 
not  bound,  by  the  paper  which  hod  been  delivered,  to  the  ddbnd- 
ant,  bu^  that  they  might,  without  calHng  for  produSction  of  thiit 
paper,  recover  on  proof  of  the  sale' note  which'  the  brokelr;  who 
flow  agent  Jbr  the  defimdanty  had  delivered-  to  tbemsdves,  aud 
irhicfa  therefore  alone  sufficiently  constituted  a  ooDtract  bii»dii^ 
iipon  the  defendant 
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<  The  Court  deiired  hinl  to  eonttder  it  i&  the  eame  light  as  if 
ibatt  bad  heeti  nolntenrentionof  a  broker^  but  the  phnnliSs  had 
with  their  own  hand  dalifered  to  th^  defeddant  the  one  nole, 
and  the  deftndant  had  iHth  his  own  hand^  delivtoed  to  the 
{daiolilft  die  other  hole,  in  i^hat  tondition  woidd  the  parties 
then  stand  ?  or  what  oantraot  wonU  theie  theit  be  sabsbdng 
betwMi  themP  Fat  ths  cotUraei  miiti  Im  an  Ae  6h$  sUk  k>  s^ 
imcfuf^iJUecAerHifelo  aeeeptanemnA  Hhe^tme  things  It  had 
truly  been  ttrgedv  that  oontrads  m^ht  sarbsist^  whieb,  by  ranoii 
dE  thef  statute  df  frauds,  conM  hi  ettfibned  b^  one  j^y,  jd- 
though  they  could  not  be  enfokted  by  Vba  other  party:  bat  tiie 
statute  of  frauds  in  that  respeet  tUeW  a  diiBcfidty  m  Ae  fawy  tf 
&ie  09idmi»-i^the objection  did  not  interibre  i^ith  HheM^Umte^ 
ikg  conifaity  and  it  was  thcf  neghgenee  of  the  other  party  that  hk 
did  not  take  care  to  obtain  dnd  preserre  adnunible  etidenoe  lo 
enable  himself  also  to  enibioe  it  Bdt  the  ol^eetkm  in  die  pie- 
seiit  iaMh  went  «0  Ab  mbaiamei  cfAi  €enirmi:  the  piutisa,*  so 
far  as  af^peared,  had  never  agreed  that  the  one  shorid  buy  and 
^  the  bther  aeoept  the  sanid  thfaq^,  oteseqbentiy  ^brifk  wiis  no 
<  agreement  subristing  between  theaL^  T^anUofi  t.  MkhipUet^ 
5  Taunt.  78B;  also  reported  in  1  Mush.  Sfi& 

Sir.  Whed  the  pdrties  #efe  egreed  ife  t6  thi  prindpal  tbii^ 
ioldy  an  errte  ks  to  sonlethiiig  qecesiorg  to  it  did  not  Titiate  the 
eontract  in  the  Roman  law ;  and  tfab,  wbMher  the  acoeMnry  bap. 
pened  to  be  more  or  less  valuabie  thari  tBe  plrinopaly  acc(*diog  to 
the  fcHowing  law.  Si  in  emptione  fnMi  dtetum  sit  aoesdcte 
Sikkym  jehmla,  neque  inteDigalnr,  quis  es  pluHBos  aeeesserit^ 
cum  de  alio  emp^^  d^  alio  venditor  seaaerilv  nihikmmriis  fundi 
irenditioneto  vaUre  constat  Sed  Labeo  ait,  etim  Sfichuak  deb^^ 
qoemuendiAirintellezeril*.  Nee  refert,  <](uanlj[  nt  adbMo^  orre  plus 
irfeamtqoamini^tate^euiaooedat^atiaiiiRis:  )derksqueeninrre4 
aUqmindt)  proij^yter  acoesslones  eriiimus,  siciit  cum  domus  propter 
marmora  et  sUftoasfet  tabuhvpictaB  ettntte-)  L.  SMk  in  pr.  ff.  d& 
eofnit^  eifiplk 

S18.  Agaiily  rapposihg  dikt  iHetk  h  nof  error  ih  toijkftwr^QsM 
Ihe  thing  which  the  btiyer  tigre^t  tb  buy,  is  the  same  thing  whiAi 
tfaesdlei^  $groe$  td  ailt;  yet  if  theit  is  ad  error  in  MManHfty  or 
inmaterioy  that  is,  ab  appears  ftom  the  texts^  if  there  be  atti  eMor 
eithey  As  to  die  sabititee  of  die  Ihfai^  itself,  or  an  to  any  of  its 


e  See  Polhkr'i  note  on  this  Ust  Is  Pttnd.  Juitin  I,  449. 
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eamtUd  gmUHes^  without  wUdi  it  yrwM  not  be  eiltitlfad  to  Ibe 
luliDe  under  wliidi  it  has  been  sold;  a»  if  I  8»11  to  ^ou  ft  ideCftl 
as  gold,  which  turns  out  to  be  bnus,  thete  is  no  Biil&~NtlUaln 
esse  venditioneni  puto^  si^s  UlpiMi,  quo&ns  in  materia  erta- 
tor*. 

mo.  I^  agi^Q)  the  enw  be,  not  in  euH^Ho,  or  in  iiny  €v. 
senHtd  fptdUfyy  lAMt  the  parties  may  be  soppdsed  to  h^Te  had 
in  view  in  entering  into  the  odiittiset,  but  be  iberely  in  soiife  ipccu 
denial  quaUijft  so  that  the  snbstanee  still  answete  to  th&  tMOe 
under  which  it  was  add,  the  validity  of  the  eotttact  Is  not  de- 
stroyed by  it  f  • 

S90.  The  question  is  stated  by  Pothier,  wheUleT  lin  erixir  wHh 
regard  to  i&^  petson  with  whom  a  party  eotttraets,  d^sttdys  his 
consent,  and  renders  the  odnti^act  void;  and  he  is  ofo^nnion 
that  there  is  room  for  the  following  distinetion  i  <  T6tlte»  ks 

<  fdb  que  la  tonsid^tion  de  la  persionne  atee  qd  j«  vetix  etm* 
^  traeter,  enire  pour  quelque  ehose  dans  le  eonttttt  que  j^  veuz 
« fatt«,  Terteur  sur  kpersonne  ddthiit  tndn  ebnstatiitieift,  M  Mid 

<  par  oons^ueni  la  convention  nulle.    Par  exettipl^,  ai  vouli^t 

<  dionner,  du  prater  une  cho^  k  Pietre,  je  la  dbnne  dn  je  lA  jMlte 

<  k  Paul  que  je  ptends  pdur  Piert^  oetle  ckiiidon,  et  ce  prtt 
^sontnnls  par  dtfaut  de  cotuentetnent  demnpaift:  Mr  je  tfei 


*  L.  9.  §  8.  $  L  lit ;  I.  41.  §  1.  ff.  <Zf  amir.  empU  See  adisciusioii  upon  tome  diffi- 
cokm  •ocantng  In  tiiese  texts,  by  B^nkenhoeky  Obs.  Jur.  Horn*  lib.  6.  csp.  14b 
and  NoodU  Csttflfe  ad  Ob*  18.  tit  5.  fll  Sse  iks  Mlk  dkf  (ML  No.  10k«-ife  rM^ 
Ko.S4,3& 

t  L.  10.  e;  d^  etmir.  emft^^^A*  81.  §  S.  1i.«Uaei.mi^  Voet.  L  617.  g  6.;  Hoadl» 
Comm.  «d  lib.  18.  Uu  5.  £ ;  PoUiier  TV.  des  ObOg.  No.  la ;  d$  CoiUr.  de  Vente^  Vo. 
3&;  Snk*  p.  48S.  Tbere  It  lome  eonlUsion  among  the  worl^  of  the  commehta* 
%ant  and  eolno  difllealty  hi  getUbg  it  Ibe  trui  doetrine  of  tbo  HeiknAto  liw  bk  tt^.' 
fpid  lo  €rr9r  is  wMkrla^  ond  ense  in  tbo  qmitUlet  of  tbs  tUsf  mM^  Thie  cosAuloii 
and  dUBcoltjr  arieety  not  onlj  from  the  dlflbreni  nadiug  of  the  texts  noticed  by 
BjDkenhoekf  and  from  the  donbts  which  have  been  raised  as  to  the  doctrines 
which  may  be  Inferred  from  them,  but  also  Arom  the  circumstance  that  dllTereiil 
ittiltts  imong  the  modem  elvfUans  makn  use  of  dfflbifent  term*  io  speakthg  of 
tlie  aSBo  thfeg.  Thus  some  of  them,  in  eosibMsg  vrbai  It  catM  la  tie  tmit 
of  the  Corpus  Jaris»  error  in  sati/owNa,  or  Is  materi§9  daU  It  ad  ett9t  in  th4Sniw» 
iuaquMiaot  the  thing  soid»  while  othen  tieat  of  error  is  maUria  and  error  in 
qadity,  as  spedfically  distinct.  Vide  Kbodt«  2.  407.  Voet.  i.  616.  617.  Pothier 
CoRfr.  ie  Ve*k^  No.  34^  3&;  and  TV.  dcr  0^.  No.  la  which  last  psssags  Is  In  this 
ivepeet  eomewfaat  Inconsiatent  with  the  psssage  referred  to  In  Mr  lieSUse  oS  Ssle. 
The  rules  stated  in  the  text  seen,  however,  oa  UlB  whole,  to  be  supported  by  ioil* 
cicnl  authority. 
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pas  Toulu  dcmaer  ni  prfiler  ceite  choee  k  Paul ;  je  ne  Tai  vouki 
doaner  ou  preterqu^i  Pierre ;  laoonnd^ration  de  la  perBcmne  de 
Pierre  antroit  dans  la  donation  ou  ie  prit  que  je  voulob  fiure. 

/  Au  contrai!e»  lonque  la.09ii«d£ration  de  la  personne  avec  qui 
je  croyois  contracter  n^est  entr^  pour  rien  dans  le  contrat,  et  que. 
j'auiob  ^akmetit  voulu  faire  ce  oontrat  avec  quelqud  ^rwilDe 
que  oe  Kit,  comme  avec  celui  avec  qiu  j^iu  cru  contracter,  le  con- 
trat  doit  €|re  yaiabl?.  Par  exemple,  j^ai  achet6  ches  ua  libraire 
un  livre  en  blane,  qu^il  s^est  obiigd  de  me  livrer  reli^ :  quoique 
ca  libiaire^  en  me  lo  vendant,  ait  cru  le  vendre  k  Pierre  •  qui  je 
ressemble ;  quHl  m^ait  nomme  du  nom  de  Pierre  ea  me  le  ven<- 
4smtf  fians  que  je  Tide  dosabus^,  eette  erretir  en  laquelle  il  a  ^te 
sor.  la  perspnne  a  qui  il  yendoit  son  livre  nVmnulle  pas  la  oon* 
veaUon,  et  ne  peut  fonder  le  refus  qu^il  feroit  de  me  liTrer  ce 
liviie  pour  le  pi^ik  coiwenu,  dans  Je  cas  auquel  le  Uvre,  d^Miis  le- 
march^  seroit  encb^i :  oar  quoiqu^il  ait  cru  Tendee  aoii  livre  a- 
Piorre,  n^anmoins  comme  il  lui  £t<Ht  indiflerrat  a  qui  il  d^bitat 
samarchandise,  ce.n^est  pas  pr^cis^ment  et  personnellen^ent  & 
Piepre  qu^il  a.vouUi  vendre  ee  livre,  mais  k  la  personne  qui  lui' 
donneroit  le  pcix  qull  demandoit,  quelle  qu'elle  f&t;  et  par  oon* 
sequent  il  est  vnu  de  dire  que  c^^t  k  moi,  qui  ^tois  cetle  per-- 
ai^ne,  .qu'U  a  voulu  vendre  son  livre,  et  envers  qui«il  s'estobligS 
de  le  Uvrer.'    Poth.  Tr.  des  Oblig.  No.  19. 

9S1.  Both  parts  of  this  rule  are  exemplified  in  the. following 
cases,  where  the  distinctipn  was  adopted. 

<  William  Forbes,  merchant  in  Aberdeen,  and  William  Cruick- 
shank,  in  company,  commissioned  Dunlop  at  Rotterdam  to  send* 
them  some  lawns ;  and  the  letters  on  the  subject  were  sometimes 
»gned  by  both,  sometimes  only  by  Forbes ;  and  in  a  post  or  two 
aflter  their  last  letter,  Forbes  wrote  him,  referring  to  it,  and  com^ 
missioning  a  parcel  of  qpirits,  rum,  geneva,  and  brandy,  and  gav« 
him  great  reason  to  believe  it  was  for  Cruickshank  and  him  in 
company,  expressing  himself  in  several  parts  in  the  plural  num- 
ber, <  we,"*  and  acquainting  him  that  he  was  next  day  to  set  out 
for  Holland,  and  directed  him  by  what  ship  he  should  send  the 
spfarits,  with  the  mark  to  be  put  upon  tbemj  which  was  the  two' 
initial  letters  of  the  pames  F.  C.    Forbes  went  to  Holland,  and. 
Dunlop  shipped  the  spirits,  and  sent  the  invoice  to  Cruick* 
shank,  in  name  of  himself  and  Forbes,  in  company,  and  wrote  to 
him  in  the  same  terms.    But  Forbes  wrote  to  Jopp  to  take  care 
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<  of  and  receive  the  sjurits  because  he  eould  not  be  home  so  soon.' 

<  Both  letters  came  to  Aberdeen  by  the  same  post,  and  that  very 

<  night  Cruickshank  wrote  to  Dunlop  that  he  was  in  a  mmtake^  for 
that  he,  Crtuckshank,  had  no  oonoem  in  the  commission,  and  was- 
in  no  copartnery  with  Forbes,  except  for  the  lawns,  and  the  same 
night  gave  the  invoice  to  Jopp,  and  next  day  bodi  of  them  set 
out  to  the  place  where  they  expected  the  ship,  and  she  soon 
appeared.    Cruickshank  had  on  board  a  larger  quantity  of  spi- 
rits  belonging  to  himself, .  and  by  the  way  bought  finom  Jbpp 
about  L.  70  worth  of  Dunlop^s  spirits  deliverable  at  the  mast, 
which,  with  his  own,  he  sold  to  sundries,  and  Jopp  sold  the  re- 
mainder of  Dunlop's  spirits  to  sundries,  except  a  small  quanti- 
ty that  he  said  was  leh  to  Forbes.    Creditors  had  begun  to 
use  diligence  against,  him  before  he  went  to  Holland.     Soon 
after  the  above  transaction,  he  came  home,  and  after  a  very 
short  stay  went  to  the  West  Indies.    After  he  was  gone,  For- 
bes^s  creditors  arrested  in  the  hands  of  both  Jopp  iand  Cruick- 
shank, and  lunong  the  rest  so  did  Dunlop,  after  discovering  how> 
he  had  been  tricked,  and  pursued  both  in  a  forthcomings  but' 
concluded  also  agfunst  Cruickshank  as  a  partner.    The  case 
came  before  me  in  the  Outer-House,  and  I  allowed  a  pnxif  be- 
fore answer,  and  in  the  forthcoming  the  defenders  to  depone. 
At  advising,  the  Lords  thought,  some  of  them,  that  there  was  suf- 
fideqt  evidence  that  Cruickshank  was  partner  in  the  commission, 
but  though  there  seemed  great  cause  to  suspect  it,  I  thought  the 
evidence  not  sufficient,  and  it  carried  that  tbexe  was  not.     The 
other  point  insisted  on  was  to  reduce,  the  sale,  because  of  Forbes*a 
fraud,  and  though  I  would  have  had  no  difficulty,  had  the 
goods  been  extant,  yet  as  they  were  disposed  of,'  I  should  have 
had  the  same  difficulty  as  I  had  in  the  case  of  Christie  against 
Anderson'^s   creditors,    1st    and    17th    December    1748,    btd 
here  I  thought  tlierc  never  was  a  sale  perfected^  for  Dufukp 
never  consented  to  sett  to  Forbes^  but  to  Cruickshank  and 
Forbes  in  Company ;  and  Cruickshank  having  refused  to  receive 
them,  or  to  be  concerned,  there  was  no  sdUy  and  the  property 
was  not  transferred^  and  therefore  both  Cruickshank  and  Jopp 
were  liable  for  such  parts  of  Dunlop's  spirits  as  they,  intranut^ 
ted  with,  and  so  we  accordingly  found.    Cruickshank  produced' 
a  receipt  and  discharge  by  Jopp  of  the  price  of  the  spirits  he 

'  bought,  dated  two  or  three  days  after  the  arrestment,  and  Jopp 


158  ERROR  AB  TO  PBR80N  DEALT  WITH. 

<  iras  oveditor  ko  Forbes  in  tmiis  aiiflldent  to  ahaust  the  price  of 

<  tliowho1e>  but  we}iad  noT9gud  toeither  *.^ 

MS.  In  this  case  it  a|ypeared  that  the  error  in  the  name  of  thfe 
irandee  was  a  material  circurattanee»  and  that  the  vendor  would' 
have  sufltred  a  hMsif  it  had  been  held  that  there  was  a  vaKd  coo- 
tnct  notwitbstandBng  the  error.  I|i  the  folkwiag  case,  decided  in 
Bngiand,  it  appeared,  on  the  other  hand,  that  the  error  in  the 
nasie  was  immaterial,  and  therefore  It  was  held,  in  conformity  with 
Bothier%  rule,  that  the  validity  of  the  contract  was  not  afiected  by 
it,  unless  theparly  ibonding  upon  the  error  could  shew  that  he 
had  sufiered  i|qy  pv^ndice  in  consequence. 

The  action  was  qsmmprii,  ibr  a  breach  of  contract,  in  not  tak- 
11^  a  quantity  of  hemp  wfaidi  the  defendant  had  bought  €»f  the 
plaintiffs,  through  their  broker,  in  March  181  A.  The  hemp  at' 
the  time  was  in  Russia,  and  was  to  be  shipped  from  Riga  by  the 
Alexander.  Mr.  Metcalf,  the  broker,  who  made  the  contract,  had 
described  it  in  the  bought  and  sold  note  in  these  terms,  <<  Bought 

<  for  George  Lapage^  (the  defendant)  cf  Todd^  Mik^di  ^  Cwf.^ 

<  8S  tons  of  hemp,  (ka^  The  action  was  brought  in  the  names  of 
John  Mitchell,  George  Armstead,  and  P.  F.  Graabner ;  but  the 
old  name  of  the  firm  was  Todd,  Mitchell  &  Ooy.  This  firm  had 
been  dissolved  tib  Decemherj  1814^  when  Todd  and  James  Mit-*' 
diell  retired,  and  John  Mitchell,  one  of  the  plaintift,  remained 
mth  Armstead  and  Graabner.  N«ther  Todd  nor  James  Mil;, 
chell  had  any  concern  with  the  hemp  in  question.  The  diange 
in  the  fim  had  not  been  published  in  the  Gkizette^  but  was  known 

to  the  clerks  in  the  house.    YHien  Metcalf  made  the  contract  in 

• 

#  ilMifty  «.  CMdUMk,  laa  All.  17SS.  (llch.  ^^  IMto 

tf kf II  Uie  Rf p^pr^  of  tbif  cut  m  alv«9  In  I'Ofd  BIdilet*  JITolsr,  vlwif  U  it  ttale<fr 
noie  ftiUf  thtn  cltbtr  in  hit  DicUtntiy  or  In  Killierran't  Report.  It  itof  importaace 
to  attend  to  tlit  distinction  mariied  hf  Lord  Blchtet  between  tliit  case  and  the 
eate  oT  Chrittit  k,  Co.  (JTUXr.  p.  SIS.  EU^.  Ko.  SO.  voce  Framd;)  where  the  idcn 
of  tbt  atlltr  wat»  not  thai  ihtra  bad  bttn  an  mtot  htthg  permm  wtth  mkom  he 
IrnpUi^  ha^  thai  ^t  piwpb«atr  hadfci9ca  S^tJ  fffimA  Brror  reodan  a 
eueiUiaUjf  muU ;  ftwad  merely  rendert  it  t«idaUr«  bat  wlien  the  thing  it  ddifcnd« 
doet  not  hinder  the  trantmiation  of  the  property  In  the  fint  instance,  and  cannot 
therefbrebe  pleaded  against  a  Imujide  purcbater  IVom  the  party  gnilty  of  the  flrandU 
Aettmnngly,  in  lbs  eaaa  hi  Ihe  lail,  ihe  Conn  hMt  thai  in  conae^uenet  of 
the  trrmr  {•  Jff«q9%  *  t|iae  nevfr  «tf  •  ttj^  f€K/^ef§df  mi  iki  pngmi^  wot  9a§ 
•  imn^arreV  wherofi  it  It  settled  thjU.  in  a  JratiSmkia  eak^  followed  bf  dcliteiyy  t^o 
contract  i#  pn^^and  the  property  trantftrrei^  in  the  firtt  Instanoet  althongfa  tfc« 
eontract  It  liable  to  reduction*  and  the  property  to  be  reclaimed  (hmi  the  Ctandulena 
pmcfaaier.    See  thit  matter  treated  of  mora  fully  infra,  No>  597- 
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qnestioii,  he  was  nol  fiwafe  of  the  change.  It  waa  in  e«ideiioe» 
Aat  a  letter  from  the  present  plaintiflB  in  Ae  name  gf  the  man 
^ftn,  had  been  9mt  to  the  defirndaat  in  Auguat  1615,  ad?iraig 
iunnf  thearrivaioftbefaemp,  endGaUiag  npoa  Urn  to  f nlfil  hb 
ooDtraot ;  that  shortly  after,  the  defendant  ezpceaaed  to  the  broker 
a  widi  to  be  fiberated  fjEom  his  bai^n ;  that  he  fiequentiy  spoke 
of  the  lump  whidi  was  to  eome  by  Ihe  Alexander;  but  latterly 
he  lefufled  to  take  it 

It  was  now  contended  fcnr  the  defendant,  that  the  enor  in  the 
name  of  tl|e  sellers  wasfttal  to  the  contract.  But  Qibii^  C  /. 
sud,  <  If  the  defendant  ceuld  shew  any  inconvemepoe  which  he 
has  sustained  by  the  inycutiacy  of  the  broker,  it  mig|it  be  an 
answer  to  the  {Hneaent  action.  Metealf  has  nufrdescrib^  the 
names  of  lus  principals ;  and  if  by  this  mistake  the  defisndant 
was  induced  to  think  that  he  had  entered  into  a  contract  with 
one  set  of  men  and  not  iqth  any  other,  and  if,  owing  fo  the 
broker,  he  has  been  pr^udiced  or  ezduded  fran  a  set  off,  it 
would  be  a  good  defence.  But  the  defendant  has  notice^  not 
fiBom  Todd  8c  Coy^  but  egcpnemiy  from  the  plaintifi,  of  the  ar^ 
rival  of  the  hemp.  After  that  notice,  he  eonfSers  with  the  broker 
treating  the  contrsct  as  subnating.  He  has  notice  ftom  the  new 
firm,  fmd  makes  no  objection.  This  is  only  a  mittake  of  Ae 
broker;  anc}  unlem  the  defendant  shews  that  he  has  been  pm^ 
judiced,  the  plaintift  ham  a  right  to  recover,^  JfildkB  V.  Zqpflj^ 

Bek^N.  P.  a  sua. 

SS8.  II.  The  consent  of  parties  must  intervsne  opon  Ifta 
price^  h9.ff.de  amir.  empi. ;  Path.  Cowtr.  de  Venie^  No.  36. 
If  the  sdler,  therefore,  understands  the  price  to  be  a  larger 
som  than  the  buyer  understands,  and  each  party  consents  upon 
lus  own  understanding  of  the  price,  there  is  no  sale.  On 
the  other  hand,  however,  if  it  is  the  buyer  who  supposes  the 
price  to  be  the  laiger  sum,  the  sale  is  valid  at  the  price  consented 
to  by  the  seller,  because  that  price  is  included  in  the  larger  sum, 
and  it  is,  therefore^  true  that  both  parties  have  consulted,  the  one 
to  buy,  and  the  other  to  sell  at  that  price,!.  52.  ff.  loc.  cond.  Voet^ 
1.616^  §5.;  Poth.  Conir.de  Vewky  No. 9fi. 

These  principles  were  applied  in  our  htw  in  the  foUowuig  case. 

Bobert  and  Alexander  Sinclair,  merchants  in  Greenock,  having 
a  quantity  of  tea,  wrote  to  Campbell  at  Glasgow,  desiring  him  to 
aell  part  of  it  for  them,  not  under  certain  prices  annexed.  In 
writing  out  the  note  of  the  prices,  a  mistake  was  made,  the  ordi« 
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nary  Ix^ea  being  stated  at  S&  and  8d.  per  pound,  instead  of  Ss. 
and  8d.  Campbell  not  adverting  to  this,  sold  600  pounds  at  2& 
£|nd  8d.  to  Sword,  the  pursuer,  upon  which  the  parties  inter- 
changed missives,  the  one  to  make  delivery,  the  other  to  pay  the 
price.  The  error  being  discovered,  Mes&rs.  Sinclairs  refnsed  to 
make  delivery  at  the  lower  price,  upon  which  Sword  brought  an 
ai;tion  against  .them,  concluding  for  delivery  and  damages.  But 
the  court  dismissed  the  acdon  with  expences,  Sword  v«  jStndEam, 
Stfa  August,  1771. 

Suppose  that  A.,  reading  in  Edinbui^h,  oommi8don& goods  frcmi 
B.  in  London^  at  lowest  price^  by  a  letter,  which  B.  receives  upon  a 
certain  day,  and  agrees  to  furnish  the  goods ;  that  the  goods  are 
not  shipped  till  some  days  afterwards,  on  wkU^  da^  is  the  market 
price  to  be  taken  ?  In  a  case  where  this  question  occurred,  the 
Court  bdd,  *  that  goods  commissioned  at  lowiH  pricCy  are  to  be 
«  charg^  as  €^  the  date  of  recAw^  the  order.  This  rule  was 
<  reckoned  most  conducive  to  .the  interest  of  trade,  as  well  as  most 
«  agreeable  to  practice  V 

•  SiM.  III.  The  consent  of  parties  must  apply,  in  the  last  place, 
to  ike  sate  itself.  Si  in  ipsa  emptione  dissentient^  emptio  inyxr^ 
JMa  esty  1.  9.  ff.  de  contr.  empt.  If,  therefore,  says  Potbier,  A. 
has  agreed  to  sell  his  house  for  a  certain  sum,  and  B.  supposing' 
that  A.  meant  only  to  let  it  in  lease,  has  agreed  to  pay  the  same 
sum  for  a  lease  of  so  many  years,  there  is  here  no  contract  dther' 
of  sale  or  location ;  there  being  no  mutual  consent  at  all,  Potk. 
Contr.  de  Vente^  JVa  97. 


*  ChctmfUm  Mni  Kirhy  v.  MUne^  14th  Janutry,  1911.  It  Is  added  in  the  report 
of  tliis  cMet  of  which  the  cimnnstances  are  not  atated,  <  That  the  |«eneral  rule  was 
*  departed  from  in  thia  special  case ;  but  it  was  expressly  stated  from  the  bench  ti> 
«  be  en  account  of  the  persons  having  omiued  to  answer  a  letter/ 
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285.  In  treating  of  the  subject  of  illegal  sales,  various  cases 
were  mentioned  in  which  the  oontijoct  was  exceptionable  on  account 
of  the  fuUure  of  the  thing  sold.  I  propose,  in  this  part  of  the 
subject,  to  consider  what  persons  may  legally  enter  into  ike  coiu 
tract  of  sale ;  and,  as  the  general  rule  is,  that  all  persons  may 
both  buy  and  sell,  who  are  not  prevented  from  doing  so  by  na- 
ture or  by  positive  law,  the  most  convenient  mode  of  treating  of 
thk  subject  will  be,  to  ascertain  who  are  so  incapacitated  from 
selling  or  buying. 

8S6.  As  consent  is  the  essence  of  all  contracts,  it  follows  that 
the  contract  of  sale  cannot  be  entered  into  by  such  persons  as  are 
incapable  of  (^ving  that  consent  which  is  necessary  to  support  a 
contract,  Ersk.  3.  1.  16. 

287.  This  incapacity  admits  of  diflferent  degrees.  In  some  cases 
it  is  absolute,  in  others  it  is  limited,  atid  exists  only  to  a  certain 
extent,  and  in  certain  circumstances.  This  will  be  best  illustrated 
by  an  enumeration  of  the  different  classes  of  persons  who  are,  in 
a  greater  or  less  degree,  incapacitated. 

288.  L  lAotSiJurious  persons^  and/mptb,  are  absolutely  inca. 
pable  oi  entering  into  a  contract,  whU^  their  state  of  idiocy,  furio- 
sity, or  pu[nlarity  continues,  Ersk.  1.  7.  14.  48.  et.seq. 

889.  But  although  the  notion  of  law  with  regard  to  a  pupil  is, 
that  he  has  no  person,  and  is  therefore  incapable  of  acting,  or  even 
of  consenting,  (JEJr^iEr.  1. 7. 14.)  yet  the  inference  to  be  drawn  from 
this  must  be  qualified  to  a  certain  extent. 

M 
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230.  (1.)  Although  no  act  of  a  pupil  is  valid  by  which  his  in- 
terest is  hurt,  yet  he  is  bound  by  a  contract,  in  as  far  as  he  re- 
ceives a  benefit  by  it.  This  was  the  rule  in  the  Roman  law,  and 
it  is  conformable  to  the  universal  principle  of  equity,  which  for- 
bids  any  one  to  be  enriched  at  the  expense  of  another.  In  the 
Roman  law,  therefore,  the  maxim  was<^<  Pupillus  vendendo  sine 

<  tutoris  auctoritate,  non  obligatur,  sed  nee  in  emendo,  nin  in  juoii- 

<  turn  locupletior  Jitctua  estf  1.  &  §  1.  ff.  2>e  aud.  ei  consens.  ini. 

831.  (2.)  Although  contracts  entered  into  by  a  pupil  are  not 
binding  againgt  himf  yet  they  are  binding  on  the  other  party,  and 
may  be  enforced  agamst  that  party,  if  it  shall  bethought  advanta- 
geous to  the  pupil  that  they  should  be  enforced,  because,  although 
a  pupil  cannot  make  his  situation  worse  by  his  own  act,  he  is  not 
disabled  from  making  it  better.     <  Si  quid  dari  sibi  stipulentur, 

<  non  est  necessaria  tutoris  auctoritas :  quod  si  aliis  promittant  pu- 

<  pilli,  necessaria  est  tutoris  auctoritas,  namque  placuit,  meliorem 

<  quidem  eonditionem  licere  iis  facere  edam  sine  tutoris  auctori* 

*  tate,  deteriorem  vero  non  aliter  quam  cum  tutoris  auctoritate, 
Ingt.  lib.  1.  tit  21. ;  Er^.  1.  T.  83. :  See  also,  1.  9.  ff.  De^mdar. 
et  consens.  tut. 

282.  II.  With  regard  to  married  toomai,  the  general  rul^  is 
stated  by  Erskine  in  the  following  terms :   <  As  for  obligations 

<  arinng  from  contract,  our  law  hath  been  so  solicitous  to  protect 

*  wives  ftom  imposition,  while  they  are  sub  cura  marUiy  as  to  de* 

*  clare  all  personal  obligations  granted  by  the  wife,  though  with 

*  the  husband^s  consent,  to  be,  iptojure^  void ;  ex.  gr.  bonds,  bills, 

<  promissory  notes,  obligatory  receipts,  contracts,  ftc.  for  whatever 
^  cause  they  may  have  been  granted,  whether  for  borrowed  money, 
^  the  price  of  goods,  or  as  cautioner  for  others ;  because  her  per* 

<  son  being  quodammodo  sunk  in  that  of  her  husband,  is  not  a  pro- 
*p»  subject  of  obligation,^  Erek.  1.  6.  26;  See  also  Stair^  1. 
4.  16. 

This  rule,  however,  suffers  various  exceptions  and  qualifications. 
Those  which  relate  to  the  present  subject  may  be  briefly  men* 
tioned. 

233.  (1.)  A  wife  may  effectually  sell  any  estate  or  subject  of 
which  she  retains  the  property,  notwithstanding  the  jfn^  marM, 
provided  her  husband,  as  her  legal  curator,  give  his  consent,  Erdc. 
1.  6.  27.  Redpaik  v.  Fair,  21^  Jan.  1674. 

234.  (2.)  When  a  wife  is  prcepariia  n^oiiis  by  her  husband, 
contracts  entered  into  by  her  in  the  exercise  of  her  prwpositura  are 
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effectual  against  her  husband ;  and  such  a  prepariiura  may  be  con* 
sdtuted  either  by  a  fornial  mandate,  or  tacitly  by  the  husband  al- 
lowing her  for  a  length  of  time  to  manage  either  his  whole  affiurs, 
or  a  particular  branch  of  business,  and  acquiescing  in  her  deedsy 
Ersk.  1.  6.  86.  Wilson  y.  Deana^  Vlth  Dec  1675. 

835.  A  wife  is  presumed  to  be  prcepoeiia  negoiiis  domuHciSy 
and  in  that  character  has  power  to  purchase  whatever  is  proper 
for  the  family,  and  the  husband  is  liable  for  furnishings  so  obtain, 
ed,  Ersk.  1.  6.  86.    In  an  old  case  upon  this  subject,  it  is  said, 

<  A  woman  is  understood  to  be  pneposUa  n^oHis  domesticis  ;  so 

<  that,  for  the  provi^on  of  her  house,  she  may  take  from  fleshers 

*  and  baxters,  and  others,  such  furnishing  as  is  necessary ;  and  her 

*  declaration  and  oath  may  be  taken,  and  ought  to  be  trusted  as  to 

<  the  same :  And  the  husband  is  presumed  not  to  know  the  particu- 

<  lar  quantities ;  and  those  who  do  furnish  are  not  obliged  to  inquire 
^  whether  her  husband  has  given,  her  money  sufficient  to  provide 

<  his  house,  if  she  be  a  person  that  is  not  inhibited,  seeing  the  hus- 
^  band  has  a  remedy,  if  he  has  any  suspicion  that  she  may  abus^ 

*  and  KTong  him,  and  may  mhibit  ben^  DaSBing  v.  M^KewAe^  Itk 
Dec.  1675. 

So  it  was  found,  <  that  a  husband,  after  dissolution  of  the  mar- 

<  nage,  was  liable  for  accounts  taken  off  by  the  wife  during  the 

*  marriage,  though  without  his  order,  and  though  she  was  com* 

*  pletely  furnished  aliunde:    Alston  v.  Sianfields^  Nov.  1688. 

236.  But  a  wife  having  gone  to  London  without  her  husband^s 
consent  or  approbation,  and  the  husband  being  pursued  for  an  ac- 
count of  furnishings  made  to  her  there,  it  was  found,  that  ^  he 

<  was  obliged  for  no  more  furniture  to  her  than  would  have  been 

<  her  expences  if  she  had  remained  at  home.*  AUan  v.  Eiarl  and 
Countess  ofSaulhesky  6th  Jtdtf,  1677. 

837.  A  married  woman  may  be  deprived  of  this  power  of  ma« 
nagement  by  inhibition  at  her  husband^s  instance^  after  which  he 
is  not  liable  for  any  furnishings  made  to  her,  unless  for  such  as  are 
suitable  to  her  quality,  and  in  which  he  cannot  prove  that  she  was 
otherwise  competently  provided,  Ersk.  1.  6.  86;  Auehinlecky^ 
Earl  qf  Monieith^  16th  June^  1675 ;  Can^U  v.  the  Laird  tf 
Ebden^  iBth  July,  1676,  Kincaid  v.  Sanderson,  SBth  Julg,  1580. 
Mor.  6081. 

288.  Where  furnishings  have  been  made  to  a  family  upon  the 
order  of  the  wife  in  the  exercise  of  her  powers  as  praposita  nego^ 
tOs  domesticis,  if  prescription  is  pleaded^  the  oath  of  the  wife  is 

u2 
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probative  of  the  furnishings,  not  as  the  oath  of  a  intness,  but  of  a 
party,  Cochran  v.  Lyle^  itid  Jufy^  1740;  Patersm  v.  7>y2or, 
5e&2  Jan.  1771. 

.  S39.  (8.)  When  a  married  woman  has  a  separate  estate,  or /Mcii/mm, 
which  is  exempted  from  the  Jus  marUt,  she  may  bind  herself  as  far 
as  it  extends,  ErsJc.  1.  6.  S6.  So  a  married  woman,  being  pursued 
for  drugs  furnished  to  her  and  her  children,  she  pleaded  absolvi- 
tor, <  because  she  was  and  is  dad  with  a  husband,  and  the  Jumi- 

<  ture  could  only  oblige  him,  but  not  her.«— It  was  replied  that  she 

*  had  a  peculiar  estate  led  by  her  father,  wherefrom  her  husband 

<  was  secluded,  and  which  was  appointed  for  her  entertainment, 

<  that  her  husband  was  at  that  time  and  yet  out  of  the  country^ 

*  and  hath  no  means.**    The  Lords  found  ihp  reply  relevant  *. 

240.  (4.)  It  is  said  by  Erskine,  that  *  where  there  is  a  legal, 

*  or  even  voluntary  separation  of  the  husband  and  wife,  and  the 

<  husband  hath  settled  a  yearly  sum  for  the  wife^s  separate  main* 
^  tenance,  her  personal  obligations  during  their  separation  are  ef- 

*  fectual  against  her ;  yet  not  so  as  diligence  may  proceed  on  such 

*  obligations  against  her  person ;  since  no  wife  cam  be  subjected  to 


*  Gttimt  V.  Arthur t  ISth  Dec  1667.  The  following  case  is  reported  by  Lord 
Blchlee  upon  this  point.  *  Wife  having  an  alimentary  provision  given  by  a  third 
party  It  personally  liable,  even  after  dissolution  of  the  marriage*  and  after  the  ali- 
ment ccAsest  (br  bills  granted  by  her  for  necessaries  during  the  subslstenoe  of  the 
aliment,  even  though,  de  faeU),  she  left  the  administration  of  the  alimentary  pro- 
vision to  her  husband.  But  the  Lords  afterwards  altered  this  interlocutor,  be- 
cause the  right  was  in  the  name  of  a  trustee  for  the  aliment  of  the  wife  and  chil- 
dren, (the  husband  himself  being  incapable  of  it,)  but  the  husband  still  continued 
the  management  of  his  family,  and  even  of  the  alimenUry  subject  as  formerly,  m 
that  the  alimentary  provision  to  the  wife  was  in  eflVct  but  a  name  and  a  cover  to  the 
husband.'  Btichaiian  v.  Lady  Barq/leld,  iSth  Feb.  1741.  (Bldi.  Hush,  and  Wife.) 
His  f  iordshlp*s  note  upon  the  case  Is  as  follows :  *  In  this  question,  the  Lords  thought 
a  wife  who  had  an  aliment  consUtuted  to  her  by  a  third  party,  could  bind  herself 
personally,  so  as  the  debt  would  allbet  her  and  her  separate  estau,  after  dissolution 
of  the  marriage,  and  that  the  aliment  ceased  I  own  I  was  singular,  for  I  thought 
that  the  wife's  contractions  would  be  effectual  to  affect  the  subject  of  the  alimeot« 
1>ut  net  the  wife  herself,  or  her  aeparau  estate.  But  in  this  I  was  joIm.  How- 
ever,  several  were  of  opinion  that  the  lady  was  not  here  liablOv  on  another  grauad, 
that  the  lands,  the  subject  of  the  ailment,  were  aold  before  these  furaishings.  But  It 
carried  that  she  was  liable,  because  they  thought  the  price  came  in  place  of  tbe 
lands,  the  lady  got  none  of  it,  and  all  was  managed  by  the  husband.  ISih  Feb.  the 
Lords  altered.  They  thought  that  an  aliment  thus  constituted  to  a  trustee  for  the 
wife  and  children,  as  a  cover  for  the  husband  who  continued  the  management,  waa 
no  sufficient  reasoa  for  altering  the  law  that  a  wife  cannot  bind  henelf.  t^ih  FcK 
adhered.* 
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<  personal  diligence  upon  a  civil  cause,  even  after  either  legal  or 

*  voluntary  separation,  till  the  marriage  itself  be  dissolved  by  di- 

*  vorce.'    ErsJc.  1 .  6.  25. 

In  one  case  relative  to  this  situation,  it  was  found,  <  that  though 
'  any  furnishing  ms\^e  hy  merchants,  &c.  to  the  Lady  Southesk,  af- 

*  ter  she  had  a  separate  aliment  settled  upon  her,  would  oblige  her 

*  personally,  and  affect  her  aliment,  yet  neither  she  nor  her  aliment 

*  could  be  liable  for  furnishing  before  constitution  of  the  aliment;^ 
and  that  her  husband^s  representatives  were  liable  for  that  furnish- 
ing, Robins  V.  Countess  of  Southesk,  6th  July,  1688.  Hare, 

241.  (5.)  Where  a  married  woman,  stante  matrimonio,  is  en- 
gaged in  any  bu^ness  or  trade,  a  regard  to  the  interests  of  third 
parties,  and  perhaps  also  a  regard  to  the  interests  of  women  them- 
selves, who  find  themselves  obliged  to  resort  to  such  a  plan  for 
their  subsistence,  require  that  the  ordinary  rules,  with  regard  both 
to  their  powers,  and  their  liability  for  obligations  contracted  by 
themselves,  should  be  relaxed  and  modified.  But  to  what  extent 
this  has  been  done,  does  not  seem  to  be  very  distinctly  ascertained. 
In  two  old  cases,  it  was  found,  that  where  a  married  woman  car- 
ried on  a  trade  t^ndb*  her  husband's  eye,  and  with  his  consent,  con- 
tracts made  by  her,  in  the  course  of  that  business,  bound  her  hus- 
band, but  not  herself. 

The  first  of  these  cases  was  <  an  action  pursued  by  Muirhead, 

<  merchant,  against  James  Douglas,  in  Leith,  for  L.800,  as  the 

*  price  of  certain  wines  sold  and  delivered  by  the  said  Muirhead  to 
'  Jame^  Douglases  wife.  It  was  alleged,  that  the  summons  was  not 

*  relevant,  never  condescending  that  the  wine  was  bought  by  the 

*  said  James  DougWs  command ;  seeing  a  wife  had  no  power  to 

*  contract  any  such  debt  without  her  husband's  warrant,  neither 

*  could  she  bring  such  debt  upon  him.  It  was  answered,  that  she 
^  held  an  open  wine  tavern,  and  sold  commonly  wine  by  her  hus- 

<  band'^s  knowledge,  and  so,  being  prasposUa  tabemce,  the  pursuer 

<  had  good  action  to  pursue  the  husband  for  payment  of  the  price 

*  thereof.     The  Lords  found  the  summons  and  reply  relevant  to 

*  be  proved  by  witnesses,^  Muirhead  v.  Douglas,  ^3d  Nov.  1609. 
Mor.  6020. 

The  second  case  is  reported  by  Gossford  in  the  following  terms : 

<  lo  a  pursuit,  at  DeanV  instance  agfuiist  Wilson,  for  payment  of 

<  a  bond  granted  by  her  for  the  price  of  wines,  it  was  alleged  that 

*  the  bond  was  null,  being  granted  stante  matrimonio.  It  was  re* 
^  plied,  that  she  was  prseposita  negotiis,  she  keeping  an  inn  or 

m3 
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iavem^  ivhere  the  goods  were  employed  under  her  custody,  and 
having  granted  bond  therefore,  was  obliged  in  law  for  payment 
It  was  dupUedf  that,  as  prceposUa  negoHis^  she  might  burden  her 
husband,  who  did  not  subscribe,  but  he  being  dead,  his  heirs  or 
executors  were  only  liable.  The  Lords  did  long  debate  amongst 
themselves  upon  that  general  case,  andjbund  a  great  differenc€ 
where  a  huAand  hoik  a  particular  vocation^  euch  ae  being  an 
ageni  or  wriUry  whith  is  Ms  onhfcdOingy  andprrfere  and  auiho' 
rises  his  wj/i  to  Iceep  a  shop  or  tavern^  and  where  they  have  no 
distinct  calling ;  but  did  not  decide  if,  in  that  case,  her  bond  did 
oblige  herself  after  her  husband'^s  decease.  But  having  considered 
this  case,  where  the  defender  and  her  husband  were  Jointly  em^ 
pkjfed  in  keeping  a  tavern  at  FaUeirky  to  whi^  thejf  both  gave 
their  daily  attendance^  they  found  that  the  wife,  as  prceposila 
negotiiSf  was  not  personally  liable,  but  only  the  husband^  heirs 
or  executors,  the  bond  being  ^ven  stante  mairimonio  *. 
24SL  In  this  case,  it  seems  to  have  been  doubted  whether,  even 
where  a  husband  and  wife  carry  on  separate  trades,  the  wife  would 
be  personally  liable  under  contracts  made  by  her  in  the  course  of 
her  bunness.  In  two  cases,  however,  of  an  earlier  date,  it  was 
held,  that  where  a  married  woman  was  engaged  in  trade  during 
her  htuband^s  absence Jrom  the  country^  she  became  personally  lia- 
ble for  her  dealings. 

In  the  first  of  these  cases,  ^  a  merchant  furnishing  wines  to  a 
woman,  and  she  being  pursued  by  him  for  the  price  thereof,  the 
action  and  process  was  sustained  against  her ;  albeit  she  alleged 
that  she  was  dad  with  a  husband,  who  not  being  convened  in  the 
process,  nor  summoned  thereto,  no  process  ought  to  be  granted 
against  her ;  which  alledgeance  was  repelled,  seeing  the  husband 
was  ten  years  out  qfihe  country  together  before  ^pursuii^  and 
was  not  returned^  and  it  was  not  known  whether  he  was  dead  or 
living;  andaUthis  time  the  defender  was  in  use  to  bargain  with 
thispursuery  and  buy  wines,  and  keep  an  inn,  so  that  she  ought 


•  WU»m  V,  Deanty  I7th  Dee.  1675,  Mor.  6021.  Jo  the  case  orGmnttUI «.  F«fe, 
ISUi  Jan.  1735»  {Ekh.  voce  Hwb.  and  Wifi)^  it  was  fottqd  that « a  wife,  though  prcw 
^fOtUa  Id  keeping  a  tavern  while  the  husband  lives  in  famllf  •  unless  she  was  mko  ia 
•  naa,  with  his  knowlsdget  to  buy  liquors  and  grant  oUigationst  cannot  sell  or  pledge 
^  his  housshold  fumitnre  ;*  and  in  Fatter  t.  Fergutm^  SOth  Jan.  1737,  (ihid>  it  wa» 
found,  that  a  wifie  being  jin^porito  in  heepiiig  a  shop,  was  iiotaitttkdfeionvwffMwyy 
•0  as  to  bimd  the  husband. 
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<  to  be  answerable  tar  ber  own  receipts,"  Russel  v.  Paierson^  19th 
Maich  1629L 

In  the  other  case,  <  there  being  a  decreet  reoovered  at  the  in^ 

<  stance  of  Euphan  Hay,  shopkeeper  in  St.  Andrew's,  against  EFu 

<  sabeth  Corstorphin,  for  certain  commodities  furnished  to  the  de« 

<  fender  for  her  house,  this  decreet  being  recovered  before  the 

<  bailies  of  the  regality,  was  brought  in  question  before  the  Lords, 
'  upon  this  ground,  that  the  defender,  at  the  time  of  the  furnishing, 
^  was  clad  with  a  husband,  and  so  she  could  not  be  Gable  for  any 

<  debt  contracted  by  her  stanU  moUrimonio.    To  which  it  was  an* 

<  swered,  that,  by  the  space  of  fifteen  years,  the  defender  was  keeper 

<  of  a  house,  and  lodged  boarders  proprio  nomine^  there  being  di^ 
'  verse  reports  for  the  time,  of  her  husband^s  death,  in  which  time 
^the  particulars  libelled  were  furnished  toher^  for  the  use  and  ne« 

<  cessity  of  her  family  and  boarders.  The  Lords  sustained  the 
'  decreet,'  Hay  v.  CorOarpkin,  S3d  June,  1668.     (Gtfm.) 

24S.  In  these  cases,  the  woman  was  merely  found  liable  gene* 
rally,  upon  contracts  entered  into  by  her  in  the  course  of  her  busi^ 
ness  or  trade.  In  the  following  case,  a  married  woman,  sianie  ma* 
trimonioy  was  found  liable  even  to  personal  diligence  in  similar  cir- 
cumstances. 

The  husband  of  Janet  Chumside  having  left  Scotland  in  bank* 
nipt  circumstances,  she  entered  into  trade,  in  order  to  maintain 
herself  and  her  children.  Being  charged  with  homing  for  pay* 
ment  of  a  bill  of  exchange  granted  by  her  to  James  Currie,  she 
presented  a  bill  of  suspension,  upon  the  ground  that  a  woman  zw« 
iUa  viro  could  not  by  any  contract  subject  herself  to  personal  dili« 
gence.  This  plea,  however,  it  is  stated  in  the  report,  was  entirely 
disregarded,  as  inapplicable  to  a  case  like  the  present,  where  the 
debt  had  been  contracted  by  a  wife  in  her  own  name,  while  her 
husband  was  out  of  the  kingdom.  To  refuse  the  ordinary  legal 
compulsfitories  in  such  drcumstaiices,  would,  it  was  observed,  in 
the  end,  prove  hurtful  to  the  women  themselves,  by  preventing 
them  from  gaining  a  livelihood  in  trade,  at  a  time  when  tb^  hus- 
bands could  not  afford  them  any  support  The  bill  of  suspenrion 
was  therefore  refused  by  the  Lord  Ordinary,  and  afterwards  by  the 
Court,  Chumside  v.  Currie,  11th  July,  1789. 

244.  III.  In  conddering  the  power  of  minora,  past  the  age 
€jf  puberty,  to  enter  into  contracts,  a  distinction  must,  in  the  first 
place,  be  made  between  those  who  have  curators  afid'  those  who 
have  not 
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945i  (1.)  With  regard  to  minors  who  haoe  no  curators^  the  rule 
18,  that  their  deeds  are  as  effectual  as  .if  tbey  had  curators,  and 
had  acted  with  their  consent,  Ersk.  1.  7.  S3.  A  minor  in  this 
situation,  therefore,  may  sell  his  lands  of  his  own  accord ;  and  al* 
though  the  sale  may  afterwards  be  reduced  upon  the  head  of  mU 
nority  and  lesion,  if  he  shall  appear  to  have  been  prejudiced  by  the 
transaction,  yet  it  will  not  be  reducible  on  the  head  of  minority 
alone,  ThoimMn  v.  Stevenson^  ISth  December,  1666. 

246.  (2.)  When,  on  the  other  hand,  a  minor  has  curators,  the 
general  rule,  as  stated  by  Erskine,  is,  that  *  all  deeds  done,  or  con- 
tracts entered  into,  whether  by  a  pupil  or  by  a  minor  haTing 
curators,  without  their  consent,  are  null  in  this  respect,  that  they 
have  no  effect  against  the  minors,  but  they  are  obligirtory  on  the 
other  contractors,  who  may  be  compelled  to  perform  their  parts, 
if  the  contract  be  judged  beneficial  to  the  minor.  This  rule 
obtains,  contrary  to  the  nature  of  contracts,  both  ftom  the  fii- 
vour  of  minors,  to  whom  the  law  has  not  denied  the  power  of 
making  their  condition  better,  although  they  cannot  make  it 
worse,  and  m  poenam  of  those  who  would  impose  i^n  their 
weakness  V 

The  general  distinction  then  between  a  minor  who  has  curators, 
and  a  minor  without  curaton,  is,  that  the  deeds  of  the  former,  dune 
without  consent  of  his  curators,  are  null  and  void,  and  the  minor 
may  plead  his  disability  by  way  of  exception ;  but  the  deeds  of 
the  latter  are  valid  and  effectual,  although  liable  to  reduction  on 
the  head  of  minority  and  lesion,  Eineaid  v.  ^    ,  20th  May, 

1561,  Mor.  8979 ;  Robertson  v.  Oswald^  January,  1584,  Mor. 
8980 ;  Thomson  v.  Pagan,  3d  July,  178L 

This  remedy  c£  reduction,  on  the  head  of  minority  and  lesion, 
is  noiy  however,  confined  to  minors  who  have  no  curators.  It  is 
equally  open  to  minors  who  have  curators,  and  who  have  acted 
with  their  consent,  when  the  deed  is  hurtful  to  the  minor  f  • 


•  Mrtk.  1.  7. 3S;  SIteir,  1.  6.  SS.  8se  •  tpadil  eut  whert  ihH  rule  wis  depart* 
«d  fnm,  Bfsmn^  9th  Janury,  1089. 

t  Erdc.  1.  7.  54.  It  it  Mid  by  RnkiM  (I.  7.  K.)  that  In  stlct  bj  wnkwn  fubena 
with  eooKiit  of  their  curatorit  *  The  purehater,  to  aecore  himaelf  from  tlie  danger 

*  of  roduetion,  en  the  head  of  minority  and  Ieeion«  totneHma  kuUii  to  have  <lr  ea* 

•  ihoHis^^  Csmri  UOerpotei  U  tike  aak;*  and  he  mentiene  a  esee  is  wMeh  the 
Cewtdid  eo  iaterpeae  their  authority,  CampbeU  t.  CmitfMif  17fth  Fcbniaiy,  19S8» 
ilforr  9990*    Bat,  in  a  late  GaM,  where  a  procctt  wae  brought  foe  tliia  purpoee,  fay  a 
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Theie  rules,  toudiing  the  dMtbilities  of  minors,  are  subject  to 
various  exceptions.  The  following  are  applicable  to  the  present 
subject 

2I7*  (!•)  ^  minor  may  make  ah  effectual  contract,  without  con* 
ssnt  of  his  curators,  for  necessary  Jumiihings  of  clotbes  or  other 
articles.    Enk.  1.  7.  83 ;  Siair^  54. 

So  in  a  case  where  the  executors  of  John  Sharp  were  pursued 
6x  the  price  of  *  certain  cbthes  and  wares  furnished  by  the  pur- 

*  suers  to  the  said  John,  in  the  years  1627  and  162^,  for  the 

<  abuilaiements  of  his  body,  and  the  sud  executors  aUeging  that 

<  the  said  Shirp  was  minor  the  time  of  the  said  furnishing,  and 

<  thai  had  curators,  without  whose  consent  or  direction  the  said 

<  furnishing  being  made,  the  pursuer  could  not  have  action  there- 

<  fore :  The  Lords  repelled  this  alledgeance,  in  respect  the  minor, 

*  dme  of  the  furnishing,  was  18  years  of  age^  and  that  the  same 
'  was  made  to  him  for  his  necessary  abuilziements,  and  that  he, 

<  bang  a  young  man  tS  a  good  estate,  the  furnishing  was  not  im« 

<  moderate,  the  defenders  never  ailing  that  the  minor  was  other* 

*  ways  furnished  by  hb  curators,  and  the  pursuer,  also  offering  to 
'  prove  that  he  had  made  the  like  funushing  to  the  minor  in  other 

*  preceding  years,  for  which  he  was  satisfied,  in  respect  whereof 

<  the  action  was  sustained,^  Inglis  v.  Exeeuiors  of  Sharps  5th  Fe- 
bruary, 1631 ;  same  found  Ugnd  v.  Earl  of  Dwi^hmdinej  88d 
March,  1634 ;  Vid.  TfurnbuU  v.  Eichardsofh  8d  June,  1736, 
{Ekk.  voce  Minor.) 

248.  In  like  manner,  a  minor  who  had  no  curators,  was  found 
liable  for  furnishings  which  he  had  ordered,  not  for  himself,  but 
for  his  brothers  and  sisters,  reserving  to  him  his  action  against 
them  for  repayment,  M^DtrngaU  v.  Marshall^  14th  July  1705. 

249.  The  following  case  affords  an  illustration  of  the  distinc« 
tion  which  obtains  in  questions  of  this  sort,  between  necessary  Jur^ 
niskmgs^  and  such  as  are  not  necessaiy. 

«  William  Bead,  the  son  of  a  merchant  in  London,  in  the  six- 
^  teenlh  year  of  his  age,  was  bound  aj^rentice  to  Mr.  Hay,  sur- 


mincvr  and  hit  euratora,  Uic  Court,  although  the  above  authoriUet  were  laid  before 
thetn«  <  on  the  ground  that  the  minor  and  bli  curators  oould  lell  without  judicial 
*  Mstboritj,  and  that  no  decree  of  the  Court  oould  prevent  a  reduction  by  the  minort 
«  tcfoaed  to  interpone  their  authofity«  at  uoBeeenaiy**  WsStsn  and  Curators  v«  WiU- 
laecn  Bih  Maidi^  1817. 
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^  geon  in  Edinburgh^  who  had  cfirections  to  advance  every  thing 

<  necessary  for  his  subsistence  and  education. 

<  Soon  after  his  arrival  in  Scotland,  Mr.  Read  became  debtor 
^  to  Joseph  ScoS&eTy  haberdasher  in  Edinburgh,  in  the  sum  of  L.50 
«  Sterling,  partly  on  account  of  money  advanced  by  Mr.  Scoffier, 

<  and  partly  for  goods  furnished  by  him.     For  this  sum  Mr.  Read 

•  drew  bills  on  his  &th«r,  which  the  latter  refused  to  accept 

^  In  an  acdon  tat  recourse  aguost  the  minor,  in  which  compear- 

<  ance  wi|S  made  for  Mr.  Read  the  father,  the  Lord  Ordinary  pro- 

*  nounced  the  following  judgment,  which  was  adhered  to  by  the 
'  Court  upon  advising  a  reclaiming  petition  for  Mr.  Scoffier. 

<<  In  respect  it  is  admitted  by  the  pursuer,  that  the  deader, 
(«  William  Read,  is  a  minor,  and  that  be  the  pursuer,  who  is  not 
<<  a  banker  or  professed  dealer  in  bills  of  exchange,  had  no  mandate 
^  from  his  the  said  William  Read^s  father,  the  other  defender,  to 
<f  make  advances  to  or  for  him ;  but  that,  on  die  contrary,  such 
*<  commission  had  been  given  by  his  father  to  Mr.  Thomas  Hay, 
<(  in  whose  house  the  said  William  Read  lodged,  and  to  whom  be 
<^  was  then  bound  an  apprentice,  and  who,  it  is  not  alleged,  had 
<«  refused  to  supply  the  defender  William  Read  with  such  fur- 
<<  nishings  as  were  necessary  and  suitable ;  finds,  That  the  pur- 
ee suer  acted  rashly  and  improperly  in  lending  or  advancing  to  the 
«  said  William  Read,  on  the  S3d  of  October,  1782,  the  sum  of 
«  L.16,  16s.  6d.  Sterling,  upon  getting  the  said  defender's  bill  or 
<e  draught  on  his  father,  then  residing  in  London,  for  L.20  Ster- 
ne ling,  and  so  soon  as  the  4th  of  November  following,  advancing  to 
<<  him  another  sum  of  L.16,  8s.  11  Sterling,  upon  getting  a  second 
e«  bill  or  draught  from  the  defender  on  his  said  father  for  L^O 
<e  Sterling ;  and  both  which  bills  were  returned  protested  for  not 
ee  acceptance :  And  in  respect  the  pursuer  does  not  offer  to  prove 
<'  that  the  said  two  sums  of  L.16,  16s.  6d.  and  L.16,  2s.  lid. 
<<  Sterling  were  afterwards  usefully  applied  to  the  clothing,  edu« 
<<  cation,  or  piaintenance  of  the  said  defender;  finds.  That  the  said 
<<  two  bills  mwt  be  held  as  in  so  fiu:  granted  by  the  defender,  a 
<<  minor,  without  consent  of  Iiis  jbther  as  administrator-in-law,  to 
<<  the  lesion  and  prejudice  of  him  the  said  defender ;  therefore  as- 
<<  soilzies  as  to  the  said  two  sums,  part  of  the  contents  of  the  two 
<f  bills  sued  on ;  and  also  assoilzies  as  to  the  farther  siun  of  L.6» 
<<  9&  5d.  Sterling,  admitted  to  have  been  included  in  the  contents 
<<  of  the  L.30  bill,  as  the  price  or  value  of  a  woman^s  Uack  silk 
^  cloak,  which  the  pursuer  must  have  known  to  have  been  intendU 


SNGAGBD  IN  A  PROl^SBION  OR  TRADE.  171 

<<  ed  for  the  use  of  a  person  of  the  female  ses:,  and  not  to  be  used 
<<  or  worn  by  the  defender ;  but  in  regard  it  is  admitted  on  the 
<<  part  of  the  defender,  that  the  remaining  sums  contained  in  the 
<<  said  two  bitlsy  viz.  the  sum  of  L.3y  S&  6d«  contained  in  the  .first 
<<  bill  for  L,20,  and  the  sum  of  L.7,  7s.  8d.,  included  in  the  second 
<«  hill  of  L.30,  were  sums  due  by  the  defender  William  Read  to 
<<  the  pursuer,  on  account  of  articles  of  wearing  apparel  fumisbed 
<<  by  the  pursuer  to  the  defender,  decerns  against  the  said  defender 
<^  William  Read  for  the  said  two  last  mentbned  sums,  amounting 
<<  together  to  the  sum  of  L. iO,  lis,  Sd.  Sterling,''  Sdoffier  v.  Read^ 
26th  July,  1783. 

250.  When  a  minor  is  forisfamiliated,  and  is  engaged  in  a  pro- 
fession so  as  to  be  his  own  master,  it  would  appear  from  the  fol- 
lowing cas^  that  a  greater  latitude  is  allowed,  and  that  he  is  per- 
sonally liable  for  furnishings  not  strictly  necessary,  and  which  his 
father  would  not  have  been  bound  to  provide  him  with,  and  for 
which,  accordingly,  his  father  cannot  be  sued.  In  this  case  it 
appeared  that  Mr.  Maitland,  son  of  the  Earl  of  Lauderdale,  re- 
ceived a  commission  in  the  army  in  the  fifteenth  year  of  his  age ; 
and  having,  in  the  course  of  a  few  months  after,  run  in  debt  to 
Mr.  Johnston,  toyman  in  Edinburgh,  he  granted  his  acceptance 
for  the  amount,  being  L.17,  7s.  A  few  days  after,  he  incurred 
a  further  debt  of  L.  7,  18s.  Of  the  furnishings  composing  this 
debt,  some  might  have  been  deemed  altogether  useless  and  frivo* 
lous ;  but  the  greater  part  were  articles  which,  although  not  abso- 
lutely  necessary,  are  commonly  possessed  by  young  g^itlemen  of 
fashion  and  fortune.  An  action  having  been  raised  before  the 
sheriff  against  Mr.  Maitland,  and  his  father  as  his  admimstrator 
in  law,  the  sheriff  <  ordained  the  articles  which  were  still  in  the 

*  defender's  possession  to  be  delivered  up,  and  assoilzied  fiOMul 

*  tiUra^    Mr.  Johnston  having  brought  this  judgment  under  re- 
view of  the  court  of  session  by  advocation,  one  of  the  judges^  *  con- 

<  sidering  the  practice  of  merchants  taking  bills  from  minora  as 

*  highly  improper  and  inexpedient,  was  for  dismisnng  the  action : 

<  another  was  for  making  a  distinction  between  the  furnishings 

<  which  were  altogether  extravagant,  and  the  rest ;  and  all  agreed, 

*  that  contractions  of  this  sort  were  incapable  of  produdng  action 
^  against  a  father  upon  his  natural  obligation  to  i^rd  an  aliment 

<  to  bis  children.    The  majority,  however,  weie  of  c^inion,  that, 

<  in  an  action  against  the  minor  himself,  and  to  the  efiiBct  of  bU 
^  taching  his  proper  estate,  the  circumstance  of  his  enjoying  a  oom-i 

<  misaon  in  the  army,  was  sufficient  to  justify  advances  such  as 
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*  the  preaeot,  Whidi  were  in  geneml  unexoeptionable.    The  Lords, 
*•  therefore,  advocated  the  cause,  repelled  the  defences,  and  de- 

<  cemed,'  Jdhmton  r.  The  Han.  W.  M.  MaMmd,  and  the  Earl 
of  Lauderdale,  hie  adminietraior  in  law,  SNHh  Nov.  1782. 

851.  (S.)  When  a  minor  is  engaged  in  a  trade  or  profession,  the 
same  reasons  which  have  alread  j  been  alluded  to  in  the  case  of 
a  married  woman,  who  is  engaged  in  trade,  gave  rise  to  a  similar 
modification  of  his  powers  of  contracting,  and  his  personal  lia- 
bility under  his  contracts.  The  rule  upon  this  point  may  be  ga- 
thered from  the  following  cases : 

<  In  a  reduction  and  suspension  raised  at  Patrick  Leslie^s  in^* 
stance,  who  was  charged  upon  a  bond  granted  to  Galbraith  by 
the  sud  Patrick  and  James  Balfoar,  for  a  parcel  of  goods  bought 
by  them  jointly  as  merdiants,  wherein  they  were  bound,  con* 
junctly  and  severally,  upon  this  reason,  that  he  was  minor  when 
he  subscribed,  and  at  most  could  only  be  liable  for  his  own  half, 
it  was  anevered,  thai  he  being  actnaUy  a  trt^dcing  menfumt,  ae 
being  in  ioeieiffi  coM  never  reduce  this  bond  granted  Jin-  Aeprice 
of  goods  delivered  and  receivedfOS  haih  been  the  ameiani  decision 
in  sw^  cases.  The  Lords  found  that  the  minor  was  not  in  the 
case  of  a  cautioner,  but  being  bound  conjunctly  and  severally 
urith  one  in  society  with  him  for  a  joint  stock,  was  liable  in  so- 
Udum,  and  so  repelled  the  reasons  upon  minority  and  lesion,* 
GalbraiA  v.  Lesly,  80th  June,  1676,  Mor.  9087. 

So,  *  a  Ull  being  challenged  as  granted  in  minority,  the  Lords 

*  found  it  relevant  to  sustain  the  bill,  thai  the  acceptor  vas  bred  a 

*  wrightf  and  was  trading  at  the  time  of  accepting  it;  for  drawing 

<  and  aeoepting  Irills  c£  exchange  is  of  itself  a  branch  of  trade. 

<  The  money  must  be  presumed  to  be  advanced  in  artis  snce  vel 

<  mercatmvs  exertHio.    If  this  presumption  be  not  sustuned,  a 

<  minor  merchant  cannot  deal  otherwise  than  by  ready  money, 

<  which  is  in  effect  saying  a  minor  cannot  be  a  merchant,*  Craig 
V.  Grant,  5th  July,  1738,  Mor.  9085. 

In  another  case,  <  the  defender  was  assoilzied  from  the  reduction 

<  of  a  bill  granted  to  him  for  the  price  of  goods  sold  by  him  to  a 

*  minor,  who  was  a  merchant  at  the  time,  although,  in  fact,  the 

*  minor  was  employed  by  a  third  party  to  buy  the  goods  for  him, 

<  who  acoordingly  received  them ;  and  therefore,  in  effect,  the  mi- 

*  nor  waa  but  a  cautioner ;  but  the  seller  was  ignorant  of  this,* 
Gri£ve  ▼.  TaU,  14di  July,  17S9,  ifor.  90S6. 

Again,  it  was  held  that,  <  in  general,  lemon  is  presumed  when 
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<  a  mtnor  borrows  money,  and  it  is  ther^Dre  incumbent  on  the  lend. 

*  er  to  prove  that  it  was  in  rim  versa*    But  the  court  thought^ 
f'  that  when  a  minor  carries  on  a  trade,  or  exercises  a  profesuoo, 

*  leaon  is  not  presumed,  but  roust  be  proved  by  the  minor/ 
M^Dondldj  16th  June,  1789,  Dkt.  vol.  iv.  pw  5. 

Lastly,  reference  may  be  made  to  the  case  of  Heddd  v.  Dun* 
can^  6th  June,  1810 ;  wheie  it  was  held  to  be  a  general  rule 
of  law,  <  that  a  minor,  whenever  he  undertakes  an  employment 

<  by  which  he  gains  a  part  of  his  livelihood,  becomes  responsible^ 

<  as  well  to  his  employer  as  to  the  public,  for  all  his  acts  dppe  in 

<  that  situation.^ 

852.  IV.  The  situation  ot persons  under  interdiction  u  in  some 
degree  analogous  to  that  of  minors  having  curators. 

253.  It  is  to  be  observed,  however,  in  thejirst  place,  that  the 
incapacity  of  such  persons  reaches  their  heriUMe  esMe  onb/.  It 
appears,  indeed,  that  when  interdiction  was  first  reodved  into  our 
law,  it  secured  the  moveable  as  well  as  the  heritable  estate^  the 
party  interdicted,  Ersle.  1. 7. 57.  But,  as  is  observed  by  Er- 
ftkine,  ^  as  this  proved  an  obstruction  to  the  free  course  of  trade, 

*  it  obtained  at  last,  for  the  encouragement  of  commerce,  that  the 
^  interdicted  should  have,  notwithstanding  his  restraint,  full  power 

*  over  his  moveables,  so  as  to  dispose  <^them  at  pleasure,  not  only 

<  for  onerous  causes,  or  by  testament,  but  by  present  gratuitous 

<  deeds  of  alienaaon,*  .Stair,  June  80,  1671,  Crawfbrd:  See 
Founi.  Feb.  8.  l6Mi  Sir  B.J)wDids(m.    Ersk.1.7.67. 

S04.  In  the  second  place,  the  deeds  of  an  interdicted  person, 
though  done  without  consent  of  his  inierdictors,  are  all  valid  in  the 
first  instance ;  and  it  is  only  such  deeds  as  are  to  his  prejudice 
that  are  liable  to  reduction  eacapiteinierdictionisy  his  onerous  and 
rational  deeds  being  equally  effectual  as  if  he  had  not  been  under 
any  restraint,  Ersk.  1.  7.  68. 

255.  V.  The  next  class  of  persons  whose  disabilities  require  to 
be  noticed,  are  aliens.  With  regard  to  this  class  of  persons,  a 
distinctbn  must  be  made,  in  the^first  place,  between  the  sale  of  he^ 
ritage  and  of  moveables,  and,  in  the  next  places  between  an  alien 

Jriend  and  an  alien  enemy. 

256.  (I.)  With  r^;ard  to  the  former  distincdon,  no  alien,  whe- 
ther friend  or  enemy,  can  hold  a  landed  eskUe  in  this  country, 
unless  he  be  naturalised,  Ersk.  8.  10.  10;  Leslie^  8ih  June, 
1740. 
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276.  Further,  although  in  the  case  of  moTeablea  the  general 
irule  be,  that  the  subjects  of  Great  firitaiii,  and  B&en/riendSi  may 
mutually  buy  and  sell,  under  the  rettraints  imposed  by  the  revenue 
laws,  yet  there  is  one  important  qoalificatioaof  this  rule  which  re. 
quires  to  be  noticed* 

S58.  This  qualification  owes  its  existence  to  the  poticy  erf*  the 
British  navigation  laws ;  one  great  object  ci  which  has  been  to 
confine  the  privileges  of  British  shipinng  to  Biitish  suljects.  The 
nature  and  extent  of  the  disabilities  to  which  aliens  are  subjected 
in  this  respect,  will  appear  from  the  following  clauses  of  the  sta- 
tutes which  have  been  passed  at  difiereut  times  for  the  regulation 
of  British  shipping. 
By  the  13th  Geo.  III.  c.  26.  it  is  enacted,  <  that  no  foreigner,  or 
other  person  or  persons  whatsoever,  not  being  a  natural  born 
subject  of  his  Majesty,  his  heirs  or  successors,  shall  be  entitled  to^ 
or  shall  purchase  or  contract  for  any  part  or  parts,  share  or 
shares,  of  any  British  ship  <Nr  vessel  whatsoever,  belonging  only 
to  natural  born  subjects  of  his  majesty,  his  heirs,  or  successors, 
wMoiU  the  eonsent  m  wriUngofike  owner  or  owners  qftkree^ 
Jbmrffi  parte  %n  vatue^  at  leasts  of  euA  ship  or  veeadj  Jbr  Aai 
pmrposejjlret  hmd  and  obtained^  amd  endorsed  on  the  certificate  cf 
ihe  regisier  qfsuth  skip  hefbrs  two  wUnesses ;  and  all  agree- 
ments, contracts,  purchases,  and  sades  oi  any  part,  or  share  of 
any  British  ship  or  vessel  belonging  only  to  natural  bom  sub- 
jects of  his  Majesty,  his  hi^rs  or  successors,  made,  entered  into^ 
contracted  for,  or  concluded  by  any  such  foreigner,  or  other  per- 
son or  persons,  ncyt  being  a  natural  bom  sulgect  or  subjects  of  his 
majesty,  his  hein  or  successors,  wMoui  such  c&nssfUjbrst  had  and 
obtained  and  endorsed  as  qfbreeaidj  shall  be^  and  areherAy  dt* 
iiared  to  he  absohdefy  ntM  and  void  to  all  inienis  Ond  purposes 
whatsoever*^ 

859.  By  the  subsequent  acts  of  the  S6  Gea  III.  c.  60,  and  84 
Gea  III,  c.  68^  not  only  were  new  regulations  made  touching  the 
transfer  of  British  ships  to  foreigners,  but  the  disabilities  were  ex- 
tended to  other  persons  besides  aliens. 
By  86  Gea  III.  c  60,  §8,  it  is  enacted,  <  Uiat  no  subject  of  hb 

*  Biajesty,  his  heirs  and  successors,  whose  usual  residence  is  in 

<  any  country  not  under  the  dominion  of  his  Majesty,  his  heirs 

<  and  successors,  shwi  be  deemed  or  entitled,  daring'  the  time  he 

*  shall  continue  so  to  rssidej*to  be  the  owner^  in  whole  or  inpari^ 
^  of  amf  British  ship  or  vessel  required  and  auAorized  to  be  regis^ 
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<  kredby  vtrUm  tf  Hm  ad,  uniess  he  be  a  member  of  some  Bru 

<  Aehfactory^  cr  agenijbry  or  partner  in,  any  house  or  copartHer* 

<  Mp  aduaUj/  carrying  on  trade  in  Great  BriUdn  or  Irdand,^ 

In  the  oath  which,  by  the  10th  ckuse  of  this  statute,  is  di* 
rected  to  be  taken  by  the  owner  or  owners  of  every  vessel,  before 
she  is  allowed  to  be  registered,  he  or  they  must  swear,  inter  aUa^ 
that  they  are  truly  and  bona  fide  subjects  of  Great  Britain^  and 
have  not  taken  the  oath  of  allegiance  to  any  foreign  state  whatever, 
or  that,  since  taking  such  oath,  and  prior  to  the  passing  of  the 
sud  act,  he  or  they  have  become  subjects  of  Great  Britain,  either 
by  his  Majesty's  letters  patent  as  a  denizen  or  denizens,  or  natural 
ized  by  act  of  Parliament^  and  tiust  no/breigner,  direcUy  or  indu 
rtcUyy  has  any  share,  orpartj  or  interest  in  the  ship. 

By  §  15th  of  the  same  act,  it  is  provided,  that  when  a  ship  is  re^ 
gbtered,  security  by  bond  shall  be  given  as  therein  directed,  con* 
taining,  inter  alioy  an  obligation  <  that  if  any  foreigner,  or  any 
person  or  persons  for  his  use  and  benefit,  shall  purchase,  or  other- 
wise beeome  entitled  to  the  whole,  or  any  part  or  share  of,  or  any 
interest  in  such  ship  or  vessel,  and  the  same  shall  be  within  the 
limits  ci  any  port  in  Great  Britain,  Guernsey,  Jersey,  Man,  or 
the  British  colonies,  plantations,  islands,  or  territories  aforesaid, 
then,  and  in  such  case,  the  certificate  of  r^istry  shall,  within  ae* 
ven  days  afler  such  purchase  or  transfer  of  property  in  such  ship 
or  vessel,  be  deUvered  nptothe  person  or  persons  herein  b^bre 
authorized  to  make  registry,  and  grant  certificates  tf  registry  at 
such  port  or  place  respectively  as  qfiresaid  ;  and  if  such  ship  or 
vessel  shall  be  in  any  fbrragn  port  when  such  purchase  or  trans* 
fer  of  interest  or  property  shall  take  place,  then  that  the  same  shaU 
be  delioered  up  to  the  BriAsh  consul,  or  other  chiff  British  ^Icer 
reMent  at,  or  nearest  tOf  suiAJbreign  port ;  or  if  such  ship  or 
vessel  shall  ha  at  sea  when  such  purchaiBe,  or  transfer  of  interest 
or  pn^ierty  shall  take  place,  then  tiust  the  same  shall  be  delivered 
^ploihe  British  consul,  or  other  chitf  British  qfieer  at  thejb^ 
rdgnport  or  place,  in,  or  at  which,  the  master,  or  other  perion 
having  or  taking  the  charge  or  command  qf  euch  Mp  or  veekel, 
shall  first  arrive,  qfier  such  purchase  or  iran^er  tfptojperiy  at 
sea,  immediatdy  after  his  arrival  at  such  Jbreign  port  i  but  if 
audi  master,  or  other  perscm  who  had  the  command  thneof  at 
the  time  of  such  purchase  or  transfer  of  property  at  sea,  shall  not 
esrrive  at  ajbreign  port,  but  shall  arrive  at  some  port  oi  Great 
Sritttn,  Guernsey,  Jersey,  Man,  or  his  Majesty^s  said  cdomes. 
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plantationB,  ialaods,  or  territories,  then  ihmi  the  Mme  shall  be  ife. 
Uvered  up  in  manmr  aforesaid,  wUhin  fourteen  dof/e  e^ier  the 
arrival  tfeuch  ship  or  vessel,  or  of  the  person  who  had  the  com" 
mand  thereqfy  in  amy  port  of  Great  Britain,  Guernsey,  Jersey, 
Man,  or  any  his  Majesty's  said  colonies,  plantations,  islands,  or 
territories :  and  that  if  any  pass,  commonly  called  a  Mediterra^ 
neon  pass,  shall  have  been  obtuned  or  procured  for  any  such 
ship  or  vessel,  then,  and  in  such  case,  the  same  shall  be  deliver- 
ed up  at  the  same  time  and  in  like  manner  with  the  certiScate  of 
registry  aforesaid,  to  the  person  or  persons  herein  before  autho- 
rised to  receive  such  certificate  of  registry.**^ 
860.  Lastly,  the  sUtute  34  Gea  III.  c.  68.  §  22.  contains  the 
following  enactment  upon  this  subject:  *  Whereas  British  ships  or 
vessels,  the  property  of  which  is,  in  whole  or  in  part,  transferred 
to  persons  not  being  subjects  of  his  Majesty,  are  not  entitled  to 
the  privileges  of  British  ships  and  vessels ;  and  to  prevent  frauds 
in  the  employment  of  such  ships  or  vessels,  as  British  ships  or 
vessels,  contrary  to  the  intentbn  of  the  laws  of  navigation,  they 
are  now  by  law  required  in  certain  cases  to  be  registered  de  novo, 
far  which  purpose  it  is  necessary  that  such  ship  or  vessel  should 
proceed  with  all  due  diUgenoe  to  the  port  to  which  she  belongs, 
or  to  any  other  port  in  which  she  may  be  legally  registered  by 
virtue  of  the  said  act,  passed  in  the  86th  year  o£  his  present  Ma* 
jesty'^s  reign,  in  order  to  be  registered  de  novo.    Be  it  enacU 
ed,  that  from  and  after  the  1st  day^of  March,  1796,  as  often 
as  any  such  transfer  of  property  in  any  ship  or  vessel  shall  be 
made,  while  such  ship  or  vessel  is  upon  the  sea,  on  a  voyage  to  a 
foreign  port  or  ports,  in  case  the  master  of  such  ship  or  vessel  is 
privy  to  such  transfer,  or  in  case  he  is  not  so  privy,  as  soon  as  he 
shall  become  acquainted  therewith,  such  ship  or  vessel  shall  pro- 
ceed directly  to  the  port  or  ports  for  whidi  the  cargo  then  on 
board  is  destined,  and  shall  sail  from  such  port  or  ports  to  which 
the  cargo  then  on  board  is  destined,  to  the  port  of  his  Majesty's 
dominions  to  which  she  belongs,  or  to  any  other  such  port  in  which 
die  may  be  lq;ally  registered  by  virtue  of  the  said  act,  and  such 
ship  or  vessel  may  take  on  board,  in  the  port  or  ports  for  which  her 
original  cargo  was  destined,  or  in  any  other  port  or  ports  being  in 
the  course  of  her  voyage  to  the  port  of  his  Majesty's  dominions  in 
which  she  may  besorq;istered  de  novo,  such  cargo,  and  no  other, 
as  shall  be  destined,  and  may  be  legally  carried,  to  such  port  of 
his  Majesty^s  dominions  where  she  may  be  so  registered  denoco: 
and  if  such  transfer  of  property  shall  be  made  while  such  ship  or 


AUBKft  tJNDEE  TRS  KEGJSTRY  ACTS.  177 


vessel  is  m  any  foreign  port,  and  the  master  of  such  ship  or  vea* 
sel  is  privy  to  such  transfer,  or  in  case  he  is  not  so  privy,  as  soon 
as  be  shall  become  acquunted  therewith,  such  ship  or  vessel,  af- 
ter bavipg  delivered  the  cargo  then  on  board,  such  ship  or  vessel, 
at  die  port  or  ports  for  which  it  is  destined,  shall  sail  from  such 
port  or  porta  to  the  port  of  his  Majesty^s  dominions  to  which  she 
belongs,  or  to  any  other  such  port  in  which  she  may  be  legally 
registered  by  virtue  of  the  said  act,  and  may  take  on  board  at  the 
port  or  ports  for  which  her  original  cargo  was  so  destined,  or  at 
any  other  port  being  in  the  course  of  her  voyage  to  the  port  of 
bis  Majesty^s  dominions  in  which  she  may  be  so  reig^tered  de 
fkwoj  such  cargo,  and  no  other,  as  shall  be  destined,  and  may  be 
legally  carried,  to  such  port  of  his  Majesty^s  dominions,  where 
she  may  be  so  registered  de  novo :  and  if  such  transfer  of  pro-- 
perty  shall  be  made  while  such  ship  or  vessel  b  on  a  fishings 
voyage,  and  the  master  of  such  Aip  or  vessel  is  privy  to  sueb 
transfer,  or  in  case  he  is  not  so  privy,  as  soon  as  he  shall  become- 
acquainted  therewith,  such  ship  or  vessel,  afler  having  fimsfaed 
such  fishing  voyage,  without  touching  at  any  foreign  port  or 
ports,  except  £br  the  purpose  of  repairs  or  refreshments,  or  for 
delivering  any  part  of  the  cargo  she  may  have  on  board,  destined* 
for  sndi  foneign  port  or  ports,  shall  sail  to  the  port  of  his  Majes* 
ty^s  4lomimons  to  which  she  belongs,  or  to  any  other  such  port 
where  she  may  be  legally  registered  by  virtue  of  the  said  act, 
and  may  take  on  board  at  the  foceign  port  or  ports  last  described, 
or  at  any  other  port  or  ports  being  in  the  course  of  her  voyage 
to  the  port  of  his  Majesty^s  dominions  where  she  may  be  so  regis* 
tcred  de  novo,  such  cargo,  and  no  other,  as  shall  be  destined,  and 
may  be  l^ally  carried,  to  such  port  of  his  Majesty^s  dominions ; 
and  ffocry  9uch  ship  or  vestdj  as  aforesaid,  shall  be  registered  de 
novo  as  soon  as  she  returns  to  the  port  of  his  Majesty's  dominions 
to  tohich  she  belongs^  or  to  any  other  such  port  in  which  she  may 
be  legally  registered  by  virtue  of  the  said  act :  on  failure  whereof, 
such  ship  or  vessel  shall,  to  all  intents  and  purposes,  be  from 
thenceforth  considered,  and  deemed,  and  taken  to  be  a  foreign 
slup  or  vessel,  and  shall  not  again  be  registered  and  be  entitled 
to  the  privileges  of  a  British  ship  or  vessel,  unless  upon  special 
repcesentation  of  the  circumstances  of  the  case,  to  four  or  more  of 
the  commisaoners  of  his  Majesty'^s  customs  in  England,  or  to 
three  or  more  of  the  commissioners  ot*  his  Majesty^s  customs  in 
Scotland,  or  to  the  governor,  licutcDant^governor,  or  commander* 
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in  chief,  for  the  time  being,  of  tlie  iBlaods  of  Guemsej  or  Jersey, 
or  of  any  colony,  plantation,  island »  or  territory,  to  his  Majesty 
belon^ng,  as  the  case  may  be,  the  said  commissioners,  gorekraor, 
lieutenant-governor,  or  eommadder^in-chjef,  shall  respectively,  on 
consideration  of  the  special  circumstanoes  of  the  case,  think  fit  to 
order ;  and,  in  such  case,  they  aire  hereby  authorised  to  order, 
that  tlie  said  diip  or  vessel  shall  be  registered,  and  be  thereby 
again  entitled  to  the  privileges  of  a  British  ship  or  vessel,  and 
such  ragistry  shall  be  made,  and  such  certificate  thereof  sludl  be 
granted  accordingly.' 
861.  Upon  this  clause  of  the  84  Gea  III.  c.  68.  an  eminent 
writer  has  made  the  following  observations:  *  That  part  of  the 
statute  of  the  ttcen^-rixih  year  of  the  present  reign  (Geo.  III.) 
which  provides  for  Uie  surreitder  of  the  certificate  in  the  case  of 
tnsnsfer  to  a  foreigner,  has  been  already  noticed^  (S6  Geo.  liL 
c  60.  §  15*  3upra  cU.)    I  have  not  found  any  statute  which  re- 
quires a  new  register,  after  a  transfer  of  property  irfiolly  or  in 
part  to  ajbreigner.    Doubtless,  if  a  ship  transferred  to  a  fi>^ 
ragner  should  be  re-transferred  to  a  subject,  so  as  to  become  en- 
titled to  claim  again  the  privileges  of  a  British  ship^  a  new  regis- 
ter would  be  necessary  to  revive  the  privileges ;  yet  this  does  iot 
appear  to  satisfy  the  words  used  in  a  secdon  of*  a  late  statute,  (84 
Geo.  III.  c.  68  §  22.)  which,  if  I  rightly  understand  it,  require^ 
a  ship  to  proceed  to  some  port,  in  order  to  be  registered  anevr. 
.  The  clause  is  very  obscure ;  and  as  I  am  not  satisfied  that  I  per- 
fectly comprehend  its  meaning,  I  shall  refer  the  reader  to  the 
appendix,  in  which  it  will  be  found  at  length,  that  I  may  not 
mislead  his  judgment  by  abridging  it,^  (AbboH^  50.) 
Such  are  the  mutual  relations  of  British  subjects  and  of  aHin 
Jriendn^  with  regard  to  their  power  of  buying  and  selling  nun^^ 
ables. 

262.  (2.)  With  r^rd  to  alien  enemies^  the  general  rule  is 
quite  established,  ihat  it  is  iilegal  in  a  British  subject  to  trade 
with  an  enemy^  and  consequently  that  any  contract  of  sale  en- 
tered into  in  the  course  of  such  trading,  is  void,  and  cannot  be 
enforced  in  our  courts.  In  the  English  case  of  Potte  v.  Bdl^ 
which  was  decided  by  the  Court  of  Eing''s  Bench  upon  a  writ  of 
error  brought  frpm  the  Court  of  Common  Pleas,  this  subject  was 
very  fully  considered ;  and  after  hearing  two  arguments  at  the 
bar,  Loid  Kenyon,  in  delivering  the  opinion  of  the  court,  said, 
^  That  the  court  had  very  fully  considered  the  question  after  the 
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very  learned  argument  which  had  been  niade  by  the  king^s  ad- 
vocate in  the  last  term.     That  the  reasons  which  he  had  urgec^ 
and  the  authorities  which  he  had  cited^  were  so  many,  so  uniforn^ 
and  so  conclusive,  to  shew  that  a  British  subject^s  trading  with 
an  enemy  was  illegal,  that  the  question  might  be  considered  a^ 
finally  at  rest :  That  those  authorities,  it  was  true,  were  mostly 
drawn  frooa  the  decisions  of  the  Admiralty  Courts ;  and  that  a£. 
ter  all  the  diligence  which  had  been  used^  there  was  only  one  di- 
rect authority  on  the  subject  to  be  found  in  the  common  law 
books^  and  that  one  was  to  the  same  effect :   But  that  the  cir- 
cumstance of  there  being  that  single  case  only,  was  strong  to 
show  that  the  point  had  not  been  since  disputed,  and  that  it 
might  now  be  taken  ibr  granted  that  it  was  a  principle  of  the 
common  law  that  trading  with  an  enemy  without  the  king'^s  li- 
cense was  illegal  in  British  subjects :  That  it  was  therefore  need- 
less in  thbcase  to  delay  giving  judgment  for  the  sake  of  pro- 
nouncing the  opinion  of  the  court  in  more  formal  terms,  more 
especially  as  they  could  do  little  more  than  recapitulate  the  judg- 
ment with  the  long  train  of  authonUes  already  to  be  found  in 
the  dearest  terms  in  the  printed  report  of  the  case  of  the  Hoop 
published  by  Dr.  Robinson :  (1  Rob.  A*  JR.  196.)  :  that  the  con- 
sequence was  that  the  judgment  of  the  Court  of  Common  Pleas 
must  be  reveraect.'    Ppti^  v.  Bell^  8.  T.  R.  546. 
The  same  rule  received  effect  in  the  following  case  in  Scotland. 
A  French  privateer  having  captured  a  ship,  of  which  the  defen- 
der Hutton  was  master,  h^  was  detuned  a  prisoner  along  with  his 
crew  on  board  the  privateer.    The  privateer  afterwards  captured 
another  ship,  wliich  had  been  abandoned  by  her  crew,  and  which 
,  belonged  to  the  pursuer,  Palmer.  The  French  captain  at  first  deter- 
mined to  sink  his  prize ;  but  he  afterwards  sold  her  to  the  defen- 
der Hutton,  who,  leaving  one  of  his  crew  as  a  hostage  in  security 
of  the  price,  returned  home  himself  with  the  rest  of  them  in  tlie 
vessel.     Palmer,  on  hearing  of  this,  claimed  the  vessel  as  his  pro. 
^perty,  and  brought  an  action  against  Hutton  to  recover  her.    <  The 

*  Liords  found  that  the  property  of  the  ship  in  dispute  was  not  trans- 

*  ferred  to  the  defender  by  the  sale  made>  to  him,  and  that  the 
<  pursaer  is  still  entitled  to  reclaim  or  recover  the  said  ship ;  but 
'  found  that  the  defender  is  entitled  to  a  recompcnce  for  his  bring- 

*  ing  the  ship  within  the  pursuer's  power  to  reclaim  it,  &c.  Painter 
V.  HutUm^  8d  Feb.  1784. 
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S63.  But  although  it  be  thus  unlawful  for  a  British  subjecf, 
upon  his  own  authority,  to  trade  with  an  enemy,  yet,  as  is  staC 
ed  in  the  case  of  the  Hoop  already  mentioned,  the  king  may,  fay 
his  license,  permit  his  own  subjects  to  trade  with  the  enemyj  and 
may  also  permit  an  enemy  to  trade  with  his  subjects. 

264.  A  trade  of  this  kind  was  carried  on  to  a  very  great  extent 
by  the  subjects  of  Great  Britain,  during  the  wars  which  followed 
the  French  Revolution ;  and  although  it  was  at  first  held  by  courts 
of  law,  that  licenses  to  trade  with  the  enemy  ou^t  to  be  strictly 
construed^  yet,  at  a  subsequent  period,  when  a  great  part  of  the 
foreign  commerce  of  the  nation  came  to  be  carried  on  in  this  way, 
and  could  not  be  carried  on  in  any  other  way,  in  consequence  of 
the  situation  to  which  the  continent  of  Europe  was  reduced  fay 
the  success  of  the  French  arms,  and  by  the  commercial  policy 
adopted  by  the  French  government,  the  license  trade  became  a  fa- 
Toured  object,  and  the  courts  of  law  adopted  the  maxim,  that  li- 
censes shoiild  be  liberally  construed  *. 

S65.  In  consequence  of  the  extent  to  which  this  tradf  was  car- 
ried, a  number  of  cases  occurred  in  England,  both  in  the  Courts  of 
Common  Law,  and  in  the  Court  of  Admiralty,  in  which  questions 
of  great  interest  and  difficulty  were  decided,  relative  to  the  nature 
of  trading  licenses,  and  the  extent  of  the  privilege  which  they  con- 
ferred on  those  who  obtained  them.  It  would  lead  me  too  far, 
however,  firom  the  proper  object  of  this  work,  were  I  to  enter  up- 
on this  subject,  or  to  state  the  cases  which  have  been  decided.  I 
shall  merely,  therefore,  refer  those  wfio  wish  to  investigate  this 
branch  of  the  law,  to  the  following  cases  and  authorities,  in  which, 
and  in  the  cases  which  have  already  been  stated,  the  nature  of  this 
species  of  trade,  and  the  views  by  which  the  English  courts  were 
guided  in  their  determinations  upon  the  subject,  are  ifully  explain- 
ed. Case  of  the  Cosmopciite^  4  Rob.  J.  £.  8 ;  Morgan  v.  Oswald^ 
3  Taunt.  554;  Fayle  v.  BourdtOon^  ibid.  546;  Flindi  y.  Scoit,  A 
Taunt.  674;  Fenthn  v.  Pearson^  15  East,  419;  Minett  v.  Bon^ 
ham,  ibid.  477;  Usparicha  v.  Noble,  13  East,  3S8;  Robinson 
V.  Tourat/f  1 M.  and  S.  217 ;  HvUman  v.  WhitmorCy  3  M.  and  S, 
337 ;  Long  on  Sale,  p.  93,  ei  seqq. 

266.  Yt.  The  next  class  of  persons  to  be  considered,  are  Tutors^ 
in  regard  to  their  power  of  seUing  the  property  of  their  ward. 

#  See  case  of  the  CoimopoliU,  4  Bob.  A.  R.  d»  uid  judgment  delivered  bjr  Chief 
Baron  Tbomton,  in  Flindi  v.  Scot,  5  tau^.  696. 
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867.  Upon  this  matter  a  distinction  is  mode  between 
and  moveables. 

S68.  (I.)  As  to  moveable  property,  it  is  observed  by  Erskine, 
that  <  frequent  instances  oocnr  in  our  practice  of  tutors  and  cura* 

<  tors  dispoang  of  the  most  valuable  and  durable  moveables  be« 

<  longing  to  the  mmor,  by  their  own  authority ;  and  such  sales,  if 

<  called  in  question,  would  probably  be  declared  valid,  though  sub* 

<  jeet  to  reduction  at  the  suit  of  the  minor  on  the  head  of  lesion.^^ 
jBrifc.  1.  7.  17. 

869.  (8.)  With  regard  to  heritage^  it  is  observed  fay  the  same 
author,  that  <  the  Roman  law  declared  all  alienations  of  heritage 

*  null,  whether  they  were  made  by  tutors  or  by  curators*     This 

*  doctrine,  in  so  far  as  it  relates  to  sales  made  by  a  tutoty  is  agree.* 

*  able  to  our  usage.     Hence,  in  all  sales  of  a  pupirs  estate,  an  ac- 

<  tion  must  be  brought  by  him  before  the  Court  of  Sesuon,  to 

<  which  his  next  heirs  and  his  creditors  must  be  made  parties ;  and 
'  in  which  an  inquiry  is  made  by  the  court  into  the  yearly  rent  of 

<  the  pursuer^s  lands,  and  the  amount  of  his  debts ;  that,  upon  ba* 

<  lancing  the  two,  they  may  form  a  judgment,  whether  the  sale  is 

<  necessary,  either  in  whole  or  in  part,  for  clearing  off  the  pur- 

*  saer's  debts  s  and  the  session  must  authorise  the  sale  by  a  decree 

<  pronounced  in  this  action,^  Ersk.  1.  7.  17 ;  Siair^  1.  6^  18. 

270.  It  is  now  a  settled  rule  that  the  Court  of  Session  wUl  not 
authorise  the  sale  of  a  puptl^s  heritage,  except  upon  its  being 
shewn  to  be  absolutely  necessary.  At  one  time  a  different  prac- 
tice prevailed ;  and  applications  for  authority  to  sell  were  listened 
to,  when  the  measure  was  shewn  to  be  expedient  or  advantageous 
to  the  pupil.  But  this  practice  was  found  to  be  attended  with  se* 
rious  inconvenience,  and,  therefore,  in  the  later  cases,  the  rule 
above  mentioned  has  been  established  and  repeatedly  adhered  to» 
This  will  appear  from  the  following  cases. 

The  first  case  to  be  mentioned  is  one  in  which  the  court  ao. 
thorised  the  sale  of  an  heritable  subject  as  being  for  the  pupifs 
advantage.  In  this  case  it  appeared  that  the  deceased  Dr.  Plum-^ 
mer  was  proprietor  of  <  an  elaboratory  for  preparing  and  selling 

<  chemical  preparations,  and  a  theatre  for  Uie  accommodation  of 

*  students  attending  lectures  upon  chemistry •**  Dr.  Plummer  died 
in  very  good  circumstances.  The  magistrates  of  Edinburgh,  dc« 
airous  that  it  should  be  continued,  offered  to  the  tutors  of  the 
JDoctor's  son  an  unexceptionable  price  for  the  elaboratory.  It  waa 
plain  that  the  work  could  not  be  continued  in  the  person  of  the 

k8 
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itiiaot ;  that  the  buildings  could  not  be  profitably  turned  to  any 
other  use,  and  that  the  bargain  was  highly  benefit  for  the  in^ 
fimt  In  these  circumstances,  he  and  his  tutors  applied  to  the 
court,  by  sumnaiy  petition,  for  authority  to  sell.  The  court, 
however,  refused  to  entertain  the  application  in  this  form,  and 
directed  an  action  to  be  raisedv     This  being  done,  ^  the  Lotds 

<  found,  that  it  wdjfjor  the  utUity  ofthepupU  to  sell  the  elabova- 

*  tory,  and  therefore  authorised  the  tutors  to  sell  it'  Piummer  v. 
his  Tutors,  &c.  8th  March,  1757. 

*  The  next  case  which  occurred  afforded  a  proof  of  the  evils  and 
inconveniences  which  might  arise  from  the  court's  authorising  a 
tele  of  a  pupifs  heritage,  upon  their  own  opinion  of  its  utility,  and 
where  it  was  not  absolutely  necessary.  This  was  the  case  of  Mr. 
Vere  of  Stonebyres,  in  which  it  appeared,  that  in  the  year  1787 
the  court  authorised  the  granting  of  a  feu  of  a  part  of  the  said 
estate,  upon  the  ground  that  the  transaction  <  was  for  the  utility 

*  and  advantage  of  the  said  pupil,'  When  Mr.  Vers  became  of  age 
he  raised  an  action  of  reduction,  for  the  purpose  of  setting  aside 
this  feu,  and  he  pleaded  that  it  was  ultra  vires  of  the  tutors  to 
grant  it,  and  therefore  ultra  vires  of  the  court  to  authorise  it  The 
defender,  who  had  obtained  the  feu,  contended,  that  when  it  was 
granted  it  was  consid^^d,  both  by  the  tutors  and  by  the  court,  as 
highly  advantageous  to  the  pupil,  and  they  referred  to  the  case  of 
Piummer  as  confirming  their  plea.  The  court,  however,  sustained 
the  reasons  of  reduction,  Vere  v.  Dale,  29th  February,  1804. 

A  similar  decision  had  been  previously  pronounced  in  another 
case,  where  the  court  were  applied  to,  to  sanction  a  feu  of  part  of 
ii  pupil's  estate  from  which  great  advantages  were  expected.  It 
was  observed  upon  the  bench,  <  the  court  may  with  propriety 

<  sanction  an  alienation  of  a  pupiPs  heritage,  where  the  sale  is  ne- 

*  cessaryjbr  pat/ment  of  debt,  for  the  minor'*s  aliment^  and  in  cases 

*  of  urgency,  to  avoid  loss.     But  the  court  ought  not  to  interfere 

<  merely  from  views  of  procuring  future  advantage  to  the  minor. 

*  Here  the  authority  of  the  court  is  asked  to  sanction  a  project, 
^  the  advantage  to  be  derived  from  which  may  admit  of  opposite 
«  views,  and  therefore  the  pursuer  (the  tutor. at^law)  must  either 

*  take  the  risk  of  after  challenge  upon  himself,  or  apply  for  an  act 

*  of  Parliament.'  After  a  hearing  in  presence,  *  the  Lords,  in  re- 
^  spect,  that  the  contract  libelled  is  an  act  not  of  necessary  admi- 
^  nistratioh,  but  of  discretionary  power  exercised  on  the  part  of  the 
^  tutor,  in  the  view  of  ultimately  promoting  the  benefit  of  bis  piK 
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<  pily  found  the  aetion  inoompetent,  and  dismissed  the  same,  and 
«  decerned;  Coli  v.  CoU,  8d  Ju\y,  1801, 

*  Notwithstanding  tbese  j  udgments,  the  question  was  i^n  brought 
1)efore  the  court  in  the  following  case,  when,  however^  the  court 
xmammously  adhered  to  the  rule  laid  down  in  the  previous  cases. 

<  John  FinlayaoD,  late  merqhant  in  Glasgow,  held  in  property 
^  the  estate  of  Jeasfieldy  which,  ia  bis  marrii^  contract,  was  taken 

<  to  lumsdf  and  wife  in  liferent,  and  to  the  children  in  fee.     The 

<  free  rent  of  the  estate  was  L.142, 18s.  4d.  Sterling.  It  was  esti- 
'<  mated  to  be  worth,  if  sold^  about  L.  0000,  and  it  was  burdened 
-<  with  a  debt  of  L.1000.    Bendes,  the  houses  were  in  a  ruinous 

<  state,  «nd  the  land  otherwise  unproductive.     In  this  situation, 

<  having  no  separate  funds  to  expend  upon  improving  the  estate 

*  and  putting  the  bouses  iii  order,  it  was  considered  expedient  to 

<  bring  it  to  sale ;  and  application  was  made  to  the  court  for  a 
^  warrant  for  that  purpose,  by  a  regular  process  in  the  name  of  the 

*  cbyldren  and  of  John  FinUyson,  the  father,  as  their  administra. 

« tor  in  law. 

<  The  court  were  unaniviously  of  opinion  that  no  sufficient 

<  ground  for  the  sale  had  been  shewn,  and  refused  the  warrant 

« craved. 

<  It  was  observed,  that  great  necessity  was  the  only  ground  on 

*  which  the  court  oould  authorise  the  sale  of  a  minor's  estate,  and 
•«  that  no  views  of  expediency,  however  clear,  were  sufficient 
^  Cases  bad  occurred  in  which  the  court  had  been  induced,  by  plaiv- 

<  sibility  of  statement,  to  grant  such  a  warrant  as  now  craved,  but 
'  had  been  placed  afterwards  in  the  very  awkward  predicament  of 

*  being  obfiged  to  reduce  the  sale  at  the  instance  of  the  minor  when 

*  he  came  of  age,  Vere  of  Stoneb^reSj  29th  February,  180*. 

*  The  interlocutor  of  the  court  was — ^  Find  that  the  pursuers 
'*  hare  not  shewn  any  necessity  for  proceeding  to  a  sale  at  present; 
«<  therefore  dismiss  the  action,  and  decern,""  FinUn/sons  v.  Firim 
laym^ns^  22d  Dec.  1810. 

27 1 .  VII.  It  was  a  rule  of  the  Roman  law,  that  persons  appoint- 
ed io  manage  ihe  affairs  qf6therSf  e.  g.  tutors  and  curaiors^procu^ 
rating  and  generally  aB  persons  having  simUar  duties  to  perform^ 
were  Bot  entitled  other  ta  buy  or  sell  the  property  of  their  consti-i 
(uenta  ibr  their  own  beho^^^  and  with  a  view  to  their  own  advant- 
age, "Where  the  property  of  the  constituent,  therefore,  was  to  be 
aoU,  the  tutor,  agent,  or  trustee,  oould  not  himself  become  the 
purchaser.    ^  Tutor  rem  pupilli  emere  non  potest :  idemque  por« 
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*  ngendtim  est  ad  similia,  id  est,  ad  curatores,  procuratores,  et  qiu 

*  negoUa  aliena  gerunt,^  L  34.  §  7.  ff.  de  conir.  empt. 

S72.  In  England,  the  same  prindple  is  oompleteij  established, 
and  has  been  applied  in  the  case  of  various  persons  who  are  em- 
ployed to  act  for  another  in  the  capadty  of  agoits  or  trustees. 
The  general  rule  is  stated  with  references  to  the  authorities  in^the 
following  terms,  in  Mr.  Faley^s  work :  <  It  is  a  fundamental  rul^ 
'  applicable  to  both  sales  and  purchases,  that  an  agent  employed 

*  to  sell  cannot  make  himself  the  purchaser,  nor,  if  eropbyed  tp 

<  purchase,  can  he  be  himself  tlie  seller.     The  expediency  and 

*  justice  of  this  rule  are  too  obvious  to  reqture  explanation ;  foe, 

<  with  whatever  fwvess  he  mi^  deal  between  himself  and  his  env- 

<  pioyer,  yet  he  is  no  longer  that  which  his  service  requires,  and 

<  his  principal  supposes  and  retains  him  to  be:  he  acts  not  as  an 

*  agent  but  as  an  umphre,  Pofey  on  Prineipal  and  Jgenij  p.  SSL 

*  second  edit. 

<  It  hats  been  said,  that  the  same  prindple  operates  upon 
'  agents  employed  to  purchase.     The  undertaking  of  an  agent 

<  employed  at  a  certain  oommissfon  or  salary  to  purchase  for 

*  the  use  of  his  prindpd,  is  to  buy  in  the  most  benefidal  manner 

*  for  him,  and  therefore  it  is  declared  to  be  contrary  to  the  duty 

*  and  trust  of  a  person  in  that  situation  to  be  himself  the  seller, 

*  unless  it  be  so  understood  by  plain  and  express  consent     It  is 

*  obvious,  that  the  character  of  a  seller  is  incompatible  with  dilL> 

*  gence  and  exertion  in  obtuning  goods  att  the  lowest  pric^^  ^<b^^ 
ibid.  p.  S5. 

Several  cases  are  referred  to  in  support  of  tli6  doctrines'  stated 
hi  the  above  passage.  The  following  case,  decided  by  Lord 
cellor  Eldon,  is  particularly  deserving  of  attention,  not  only  an 
count  of  the  explanation  which  it  gives  of  the  g^unds  upon  Which 
the  rule  rests,  but  as  containing  an  example  of  its  application  to 
transactiotis  where  there  i^ses  no  suspicion  of  fraud,  and  where, 
consequently,  the  dednon  proceeded  purely  upon  the  general  priw. 
dple. 

Joshua  James,  of  Bristol,  having  become  bankrupt,  the  aasigw 
nees  employed  as  their  solicitor  Tbomais  Jones,;  of  Bristol^  execntoF 
of  his  brother,  a  considerable  creditor,  and  one  of  the  aasigneea» 
Smith,  one  of  the  assignees,  pot  up  an  estate  belonging  to  the 
bankrupt  for  sale  by  auction,  and  it  waB  piht^hased  1^  Jones  the 
solidtor.  Jones  and  Smith  also  bought  up  several  debts  proved 
under  the  commission,  at  the  rate  of  17s.  in  the  pound.    A  peti. 
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tioD  was  preseiited  hi  the  Court  of  Chancery^  in  the  name  of  the 
daughter  of  the  bankrupt,  praying,  inier  oKo,  that  the  purchase 
of  the  estate  should  be  itet  aside,  and  that  Jones  and  Smith  should 
not  be  allowed  to  receite  dividends  on  the  debts  purchased  by 
them,  upon  any  hrger  sum  than  they  actually  pud  for  the  debts; 
The  Lord  Chancellor  said,  <  this  doctrine  as  to  purchases  by 
trustees,  assignees,  and  persons  honng  a  cc^deotial  character, 
stands  much  more  upon  general  prindj^e  than  upon  the  circuni- 
stances  of  any  individual  case.  It  rests  upon  this, /Aa^^jMircAMe 
u  not  permiitedt  in  any  coHf  however  haneH  As  (ArcumHcmeeSi 
the  general  interests  of  justice  requiring  it  to  be  destroyed  in 
every  instiince,  as  no  court  is  equal  to  the  eTamination  and  as- 
certainment of  the  trtith  in  much  ihe  greater  number  of  cases. 
The  principle  has  been  carried  so  hiigb,  that  where  a  trustee,  in 
a  renewable  lease^  endeavoured  fairly  and  honestly  to  treat  for  a 
renewal  on  account  of  the  ce$iuy  que  iruetf  and  the  lessor  posi- 
tively refusing  to  grant  a  renewal  for  his  benefit,  the  trustee^  as 
he  very  honertly  might,  under  these  drcumstatfdes,  took  the  lease 
for  himself,  it  was  held,  that  even  in  such  a  case  it  is  so  difficult 
to  be  sure  there  was  no  mismanagement— a  difficulty  that  might 
exist  in  a  much  greater  degree  in  many  other  cases  having  the 
same  aspect^that  the  lease  taken  by  die  trustee  from  a  perqon 
who  would  not  renew,  for  the  benefit  of  the  ceePuy  que  irusi 
should  be  considered  taken  for  his  benefit,  and  should  be  destroy- 
ed, rather  than  that  the  trustee  should  bold  it  himself  under 
these  drcumstances.* 

<  As  to  asffignees  under  a  bankruptcy,  there  have  been 
many  fair  cases:  but  it  is  obvious  that  in  many  instances  when 
the  commission  is  taken  out,  schemes  are  laid  for  all  the  benefits 
to  be  made  by  assignees,  soiidtors,  ftc.  making  the  thing  beoefi- 
fidal  for  themselves:  and  considering  that  in  the  assignees  is 
vested  the  whole  property ;  that  the  conduct  of  bringing  it  to 
sale,  the  time  and  manner  of  the  sale,  are  very  mudi  in  their 
power,  the  creditors  seldom  having  so  large  an  interest  as  to 
make  it  an  object  to  dispute  the  difference  of  a  sale  to  A.  or  B. 
the  bankrupt  with  perhaps  no  interest  in  the  surplus,  but  for  the 
present  at  the  mercy  of  the  assignees,  his  whole  property  in 
thdr  hands,  his  person  not  free ;  considering  the  opportunity  of 
the  assignees  to  deal  for  their  own  benefit,  more  amply  afforded 
and  more  out  of  the  reach  of  investigation,  these  trustees  are 
more  especially  within  the  general  prindple. 
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^  Ab  to  the  purchase  of  the  debts,  I  cannot  distinguish  that 

*  fiDm  the  case  of  an  executor,  who  cannot  buy  for  his  own  bene- 

<  fit  debts  doe  fioro  the  tesMor^s  estate.  Anj  stranger  hiay. 
^  But  the  exfcator  is  bound  to  do  his  best  &u  the  estate;  and  the 
f  assignee  is  as  audi  a  trustee  as  an  eKecutor;  and  being  pre- 
^  cisely  within  the  niige  of  dw  same  principle,  cannot  acquire 
,<  the  diffieiinoei  As  to  the  eolicitar,  if  thane  is  any  utility  in  ap- 
f  plyibg  the  principle  against  ttie  assignee^  the  afqplicatiQn,  as 

^  against  the  solioiter,  is  more  loadly  called  for.  He  is  to  do  his 
.<  duty  to  the  assignees,  enabling  them  to  do  their  duty  to  the 

<  creditors;  always  sememhering  also  their  duty  to  the  bankrupt, 
•<  if  by  a  fiur^  prudential  and  cautious  dealing  with  the  estate,  a 

*  sniphis  can  be  secured.  Upon  the  same  principle  that  reiiuiree 
^  the  assignees  to  make  no  benefit,  the  solicitor,  who  is  to  direct 

<  and  infonn  them  in  tlie  very  act  by  which  tbqr  are  to  make  no 

<  benefit,  cannot  possibly  make  a  benefit^ 

On  a  subsequent  oecaaon,  ini  theaame  case,  the  L(u^  Chancellor 
said-^*  My  opinion  in  this  case  is  purely  vpon  the  prindple.   Upon 

<  farther  oonsaderation  1  have  no  reason  to  think  the  sale  was  not 
^  fiuriy  had  fcv  what  waseoasideEed  at  that  time  by  all  the  parlies  a 
'<  good  price :  and  in  a  moral  view,  Jones  dealt  as  fidWy  end  actively 
^  for  the  creditors  as  if  noting  for  himself*  But  notwithstanding 
« that,  I  am  dearly  of  opinion  principle  requires^  (and  I  add  the  cir- 

<  cumstance  of  a  sale  by  auction,)  that  an  assignee  under  a  commis- 
^  rion  of  bankruptcy  cannot  bny  the  property  scdd  under  it,  unless 

*  he  shakes  off  the  character  altogether,  puttii^  himself  altogether 
'<  oiit  of  the  trust ;  and  not  then,  without  a  little  more  thail  mere- 
<<  ly  porting  with  the  chaeaeter.  If  the  principle  is  right  as  lo  the 
^  assignee  under  the  conuoission,  aJbrUori  it  is  necessary  to  ad- 
*<  here  to  it  in  the  case  of  the  solicitor. 

*  The  principle  as  to  trustees  is  oertmnly  staled  very  differently 
^  in  diffierent  authorities.  It  is  not  my  opinion  that  it  must  be 
^  shown  that  the  trustee  has  made  an  advantage,  as  it  is  stated  in 
^  some  of  them*  The  case  I  put  of  the  infant  as  to  the  lease, 
^  negatives  that.    The  primnple  is,  that  as  the  trustee  is  hkind, 

*  by  his  duty,  to  acquke  all  the  knowledge  posable  to  enable  him 
^  to  sell  to  the  utmost  advantage  for  the  cewiugque  iruei^  the  ques- 
^  tk>n,  what  knowledge  he  has  obtained,  and  whether  he  has  fain- 
«  !y  given  the  benefit  of  that  knowledge  to  the  ceHujf  que  trust, 

<  which  he  always  acquires  at  the  expense  of  the  teekty  que 
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trtist,  no  court  can  discuss  with  competent  sufficiency  or.  safety 
to  the  parties.     In  this  paper  of  petitions  in  bankruptcy,  there 
is  an  instance  of  a  solicitor  under  a  commissiony  finding  he  can 
make  a  bargain  to  sell  a  leasehold  estate  for  L.1400,  keeps  that 
in  his  own  breast,  and  makes  a  bargain  with  the  assignees  for 
the  purchase  of  it  at  L.3SD.    *The  danger  of  collusion  with  the 
assignee  in  such  a  case  is  obWous.    Another  case  might  happen, 
and  I  believe  has  happened.    A  person  knowing  n6t  only  the 
surface  value,  but  that  there  are  minerals,  buys  upon  the  rent, 
and  gains  aH  that  advantage.    How  can  that  be  found  out  if 
he  chooses  to  deny  it?   Therefore' thif  courts  have  said  it  is 
lyetter  for  the  genend  interests  of  justice,  that  in  some  cases  a 
loss  should  be  sustained  by  the  testuy  que  fruity  than  a  rule 
should  be  established,  which  would  occasion  loss  in  much  more 
numerous  cases.    The  sale  by  auction  is  evidence  of  fairness 
unquestionably ;   but  that  makes  no  difference  as  to  the  princi> 
pie.      There  are,  I  know,  different  opinions  from  the  case  of 
Whelpdale  v.  Cookson,  in  which  case,  I  believe,  Lord  Hard- 
wicke  did  act  Upon  that  circumstance.     My  opinion  is  otherwise ; 
for  it  is  obvious  that  though  it  may  not  come  up  to  its  true  va- 
lue, the  trustee  or  solicitor  bringing  it  to  sale  may  have  a  great 
deal  of  information  which  may  bring  it  up  to  a  price  beyond 
that  which  it  may  reach  at  an  auction ;  for  instance,  in  the  case 
of  the  mines,  if  the  solicitor  or  assignee  knows  that  circumstance, 
he  may  buy  under  a  knowledge  which  some  of  the  others  at 
least  have  not.      So  there  may  be  a  great  many  clandestine 
dealings,  which  may  bring  it  to  a  price  far  short  of  that  which 
would  b^  prbduded  if  full  information  was  given. 
*  As  to  the  dividends,  it  is  not  contended  that  an  assignee  can  buy 
dividends.  It  goes  upon  the  old  principle,  that  an  executor  cannot 
buy  the  debts  due  from  the  testator.     1^^,  the  possession  of  the 
property  gives  him  the  opportunity  of  dealing  for  the  purchase.' 
All  the  gain  he  gains  upon  ordinary  principles,  for  those  who  are 
entitled  to  the  property.    But  also,  the  principle  upon  which  I 
have  before  proceeded,  applies  to  both  the  assignee  and  the 
solicitor.    My  opinion  is,  that  if  there  is  any  species  of  trustee 
or  agent  against  whom  the  principle  ought  to  be  strictly  held, 
it  is  the  assignee  in  bankruptcy,  and  the  agents  for  him.    In 
the  case  of  general  trustees,  the  party  may  have  ample  means 
from  other  sources.     But  the  assignee  has  the  bankrupt  and  his 
property  altogether  under  his  own  disposal,  and  means  of  work« 
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^isg  upon  him  much  more  than  trustees  in  ordinary  cases  have.. 

<  So,  as  to  the  solicitor,  under  the  commisnon.    With  regard  to 

<  creditors,  to  what  a  scene  it  would  open  if  either  of  them  could. 

<  buy  the  dividends  for  his  own  benefit  ?  I  go  upon  the  naked 

<  principle ;  for,  upon  these  affidavits,  it  is  very  stroi^  that  the 

<  family  of  the  bankrupt  dealt  wteh  Jones,  and  state  themselves  as 

<  perfectly  satisfied  with  his  dealing  with  them.    But  upon  the. 

<  genend  prindple,  it  is  obvious  that  bankruptcy  would  beooroe  a 

<  stock  in  trade,  if  the  solicitor  can  throw  all  difiSculties  in  the 

*  way,  making  that  the  means  of  buying  the  dividends  himself.^ 
ExparUy  Jama  8  Vcm.  Jwu  837. 

S7S.  In  this  same  case,  a  question  bang  put,  after  the  Chancellor 
had  delivered  the  above  opinion,  whether  his  Lordship  would  permit 
Jones  to  give  up  the  office  of  solidtor,  and  then  bid  at  the  re-sale, 
permission  was  refused.    His  Lordship  siud,  <  If  the  prindple  is 

<  right  that  the  solicitor  cannot  buy,  it  would  lead  to  all  the  mis- 

<  chief  of  acting  up  to  the  point  of  the  sale,  getting  all  the  infbrma- 

<  tion  that  may  be  useful  to  him,  then  dischaiging  himself  from 

<  the  character  of  solicitor,  and  buying  the  property.    Infinite  mis- 
^  chief  would  be  the  consequence  in  a  number  of  cases.     On  the 

<  other  hand,  I  do  not  deny  that  those  interested  in  the  question, 

*  may  give  the  permission.    The  rule  is,  that  a  trustee  shall  not 

<  become  the  purchaser,  until  he  enters  into  a  fair  contract  that 

<  he  may  become  the  purchaser  with  those  interested.^ 

874.  The  same  principle  which  has  thus  been  applied  in  Eng- 
land,  exists  in  the  law  of  Scotland  also,  and  has  received  effect  in 
various  cases* 

S75.  The  principle,  and  the  rule  founded  Upon  it,  are  thus 
stated  by  Lord  Kames.    <  Equity  prohibits  a  trustee  from  making 

<  any  profit  by  his  management,  directly  or  indirectly.    An  act  df 

<  this  nature  may  in  itself  be  innocent :  but  it  is  poisonous  with  re- 

<  spect  to  consequences :  for,  if  a  trustee  be  permitted,  even  in  the 

<  most  plausible  circumstances,  to  make  profit,  he  will  socm  lose 
^  sight  of  his  duty,  and  direct  his  management  diiefly  for  making 

*  profit  to  himself.     It  is  solely  on  this  foundation  that  a  tutor  is 

<  barred  from  purchasing  a  debt  due  by  his  pupil,  or  a  right  aiect- 

*  ing  his  estate.    The  same  temptation  to  fraudulent  practice  con^ 

<  eludes  also  against  a  trustee  who  has  a  salary,  or  is  paid  for  his 

*  labour.    A  pachm  de  quota  litis  between  an  advocate  and  his 

<  client,  which  tends  to  corrupt  the  morals  of  the  former,  and  to 

<  make  him  swerve  from  his  duty,  is  discountenanced  by  all  civiliz* 

*  ed  nations.     A  bargain  betwixt  such  persons  may  be  fair;  and 
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<  may  eren  be  advantageous  to  die  client  t  but  utility  requires 

<  that  it  be  prohibited :  for,  if  indulged  in  any  circumstances,  it 
^  must  be  indulged  without  reserve.     It  is  fbr  the  same  reason 

<  that  a  member  of  the  CoUege  of  Jusdoe  is  prohibited  by  statute 

<  horn  purchaang  land  that  is  the  subject  of  a  law-suit :  and  that 
^  a  factor  on  a  bankrupt  estate  is  prohibited  by  an  act  of  sede- 

>  runt,  from  puicfaaaing  the  bankrupt's  debts.    The  same  rule  u 

>  extended  against  private  faetars  and  agents,  without  mi  act  of 

<  sederunt.    Debu  due  by  a  constituent,  purchased  by  his  factor 
*  or  agent,  will  be  held  as  purchased  ibr  behoof  of  the  oonstituent, 

<  and  no  c)aim  he  susMuned  but  Ibr  the  transacted  sum/  iVwic^pfef 
^Equify^  Book  S.  c.1.  p.  375,  4th  edit 

These  rules  have  been  applied  in  the  foUowing  cases ; 
ie76.  (1.)  In  more  than  one  case  it  has  been  decided  that  &o« 
<ors,  agents,  trustees,  and  others  in  fflnular  circumstanpes*  pur^ 
chasing  debts  due  by  their  constituents  must  eommunicfite  eaies, 
<hat  is  to  say,  if  they  have  bought  the  debts  foir  a  sum  less  thmi 
the  debtor^s  estate  will  pay,  they  can  claim  only  the  sum  wjiich  they 
have  acbuaHy  paid,  and  not  the  full  amount  of  the  debt ;  and  this, 
although  the  factory  should  contain  a  dause  expressly  authorising 
the  factor  to  make  such  aequiritions  Ibr  his  own  behoof,  such  a 
chuse  being  hekl  to  be  cofUra  bono9  fnorcf^  and  inoonsistent  with 
ihe  due  perfonuance  of  the  fiwtor^s  duty. 

So  *  in  the  action  of  compt  and  reckoning  at  the  instance  of 
^  John  Murray  against  JameSj  his  younger  biqtber,  whp  had  ac- 
cepted a  factory  from  the  pursuer,  bearing  power  and  oommis- 
riott  to  uplift  and  manage  the  rents  of  the  lands  of  Cpnh^alh  per- 
taining to  their  ftther,  mi  to  submit,  transact,  oompope,  apd 
agree  all  pleas,  differenqes  and  controverries  arisen,  or  tha( 
might  arise  theneanent,  wUkmi  preftsdke  to  Jmnea  of  a$iff  ae» 
quiiUion  made  or  to  he  mwie  ty  him  qfihe  lands  and  herUage^ 
qfbretaid  upon  hie  o^m  indmsipy^  pahMy  fmd  espence^  either  be* 
Jbrey  during^  or  ^f/itry  the  fadory;  the  Lords  found,  that 
whatever  rijghta  the  factor  acquired  of  tbe  sai^  i|mds  conform  to 
the  last  clause  of  the  fiu^tory,  vis.  ihfU  hie  acceptance  ehofddnot  be 
prejudicial  to  hie  fioquieUione  made  or  to  be  madcp  must  stand 
good  only  for  a  security  to  him  for  the  sums,  piriAcipal,  annual* 
rents,  and  expenccs»  and  interests  thereof,  expepded  by  him  in 
purchasing  and  prosecuting  these  rights  during  the  factory ;  and 
that,  upon  John  Murray^s  making  payment  thereof,  deducing 
Jaine^'s  intfj^jnissions,  the  said  rights  shall  be  redeemablci  and 
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^  James  be  liolderi  to  disDiide  in  faYoor  df  the  ccmstitaenty  wlw 
<  must  hftTB  tbe  benefit  of  the  eases,  without  prgudice  to  rights  in 
^  the  factor^  person  befoxe  the  factory  f  And  this,  although  the  de< 
fender  founded  on  the  clause  above  quoted  in  the  factory,  which, 
he  eontended,  gave  him,  by  eatpress  paction,  a  right  to  make  acquis 
aitions  f6r  his:  own.  behoof-  jvrithout  coimnunicating  eases  to  his 
hrother,  and  thereby  made  the  case  diffisrent  from  thai  of  a.  nni* 
^e  iactoty,  wilfaoat  any  such  clause,  Murray  y.  Muarragy  16ih 
Jiine^  mo.    '  •  ' 

*  277-  In  19t^  manner,  in  a  subsequent  case,  it  was  decided,  thai 
I  hoi  agent  p«iy«haBiilg4ebts  against  his  dient,  is  amtnt  banot  mort^^ 
*  and  he  must  communicate  the  benefit  of  eases^^  Cbr$Q$k  n. 
M^Gowatij  15th  Jannaory,  1730,  (Ekh.) 

•'  3B78w'  The  saine  rule  was  applied  in  the  foUowing  case  to  a  truii 
^Rfponee^  to  whiotti  property  had  been  conveyed  far  the  payment  of 
Che  truster^s  debts,  and  ali^  to  the  caskur  or  agent  named  by  the 
trti^tees,  for  rstdiving  tbe  rents,  and  distributing  them  among  the 
lereditors.     -     .        . 

«  th  1678,  tbe  Bail  of  Crawfoird,  by  a  trust  disposition,  oonveyed 
his  whdl^  esUte  t<>  Thomas  Mbncrineff,  for  befaodf  of  his  creditors, 
^itfa  power  to  sell  the  lands  and  other  solgects^  to  transaiA  the 
debts,  appoilnt  fkctors,  &c.  At  the  distance  of  some  years,  Moik* 
criefT  was  removed  by  the  creditors  from  the  management  of  the 
property,  and  ceHam  trustees  wett  chosen  in  his  place,  who  named 
Robert  Hepburn  their  cashier,  for  receiving  tlie  Tents  from  the 
factors,' and  distribpting  them  among  the  creditors.  Robert  Hep* 
bum  acquired  some  of  Ae  debts  from  Robert  Cleland,  one  of  the 
trustees,  who  had  bought  them  frdm  creditors,  and  Hepbom  him- 
aelf  acquired  otfiers  in  like  manner  from  creditors.  An  action  hav* 
ing  been  brought  by  the  Earl  for  redemption  of  the  lands,  the 
question  occurred,  whether  the  defender  was  bound  to  communis 
cate  the  eases  of  the  debts  acquired  by  him  P  The  Lord  Ordi. 
nary :  ^  In  respect  that  the  Earl  of  Crawford  cimming  eases  of  the 
^  debts  acquired  by  Hepburn,  does  not  undertake  to  prove  that 

*  these  debts  were  purchased  by  commiseion  from  the  creditara, 
«  nor  that  any  share  of  the  common  fund,  or  annual  produce  of  the 

*  estate,  was  applied  for  purchasing  them,  finds  Mr.  Hepburn  is 

*  not  liable  to  account  ibr  the  eases.^  But  the  Court,  after  a  hear* 
ing  in  presence,  altered  this  interlocutor,  and  found,  <  that  Mr, 

*  Hepburn  is  obliged  to  communicate  to  the  Earl  of  Crawford  the 
f  eases  which  the  deceased  Mr.  Robert  Hepburn,  his  grandfather. 
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'  got  in  cottipoundiiig  the  ctefafts  acquired  by  hiittf^  JBati  qfCnkw* 
>r<{  Y.  f^tem,  6th  Ifarcb,  1767.    (SeL  Dec.) 

With  mgsfA  to  texecutorsy  tbvihlkMniig  is  stated  by  Eraldiie  to 
be  die  rule:  *  It  arises  Amp  lii^tiMt  implied  in  ihe  oflBce.of  cxe* 

<  ctttor,  that  he  muftt  ooasmmttitfe'^  dUfaating  intecest  Sa  the  sue- 
< cesMOD,  the  benefit  of  the ease^ be  may havegot in  tcansading 
« sudi  of  the  debts  due  by  the  dedoiAdy  as  be  bad  pvofcbased  qfter 
^  hi9  etmfirmaHcn ;  beeause,  ffwa  that  penod,  be  becanie  tiieb: 
•  trustee :  but,  as  to  tlieae  be  had  putdiaaed  befbr*  bsa  confinna* 
^dod,  when  be  wjift  fs  yet  ufid^  ido  tie  to  aift  £ar  the  beboof  of 
^  others,  he  is  presumed  to  have  acted  for  himself,  and  so^he  may 
f  biirf uily  retain  to  UmMlf  tbe  whole  bfaefit'  aiinig  from  sUdi 

<  purchases.'  June  4  1747 ;  M^Ee^imie,  (not  ileported,)  Erik.  3* 
9. 48;  Vide  F^^ahitr  r.  Paion^  l«th  July,  1709^  M^lpiinsiony. 
Pakm,  IGth  Dei5. 1710;  M(mlkrayir:jSimp9(^,Vfih  Bth.  1741.  > 

£79.  Upon  die  saiae  pnucipieit-has  ako  been  deddied,  that  am 
heir  emered  cum  ben^lehimvmUarii  is  bemad  to  ooiomiinidate  easea^ 
AScenheadv.  Busea^Hec  179^^  Snmee^  i;  1S& 

880.  (9.)  It  wa*  dseided  by  the  JE^oiBe  of  Lords,  in  the  follow. 
ing  case,  that  the  cOin^mm  ognU  ma^ntmeMf  af¥ilmialttgainA  sak 
was,  under  the  dretimstanceS'  then  mentiobedy  diujualiiBd  from 
purchasing  the  estate  wfaieh  wai  exposed  to\nle  Smdet  hie  direc 
tioQ ;.  and  an  opposite  jodgsbent,  wUkh  h^dbeefa'pcdnoanoed  by 
the  Court  of  Session,  ^m  xetertad.    ' 

The  fiu!ts  were,  tfaatyoa  tbe  baidcruptoy  iXAe  YoHl  Buildings 
Company,  Alexander  M^Kenzie  was  appointed  ONniiiaa  i^nt  in 
the  ranldx^  of  the  crecfiM^  On  their  cstatesf  in  'Scotbnid.  In  1779, 
the  lands  of  Seaton,  belonging  to  the  ^company,  were  exposed  to 
sale,  in  the  usual  manner,  under  the  autbority  of  the  Court,  when 
the  eommon  agent  purchased  a  part  of  them  at-  the  upset  price.  A 
process  was  brought  for  reducing  the  saie,  on  tbe  ground  both  of 
actual  fraud  on  itbe  part  of  the  common  i^^ent,  f  nd  of  his  being, 
from  his  situation,  under  a  legal  disability  from  pundianilg^  Three 
cKferent  interloeutdrs  were  proUounced  by  the  Court  of  Besnon. 
By  the  first,  they  simply  <  repelled  tbe  reasons  of  reduction.*  In 
advising  a  leolsuming  petitSoa,  the  Cooft,  <^  in  tespeet  Mr.  M'Ken- 
^  zie  was  common  agent  when'tUe  sale  of  the  two  lots  of  Seaton  in 
*'  question  took  place,  reduced  the  said  eale^  But  ultimately,  on 
;i£uui  coiuideriog  the  case,  a  mtg  ocity  «f  the  Court  were,  of  opipion, 
^  that,  although  it  might  be  proper  that  an  act  of  Parlmment,  or 
^  act  of  sederunt,  should  be  made,  prohibiting  cdmnmu  agents  from 
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purduuefs  ia  fiitura ;  yef;  as  at  preaeDt  they  are  uik 

<  der  no  legal  dkabiUtyy  it  would  be  equally  oantrary  to  justice 

<  and  to  the  pnncipleB  of  our  law,  to  giye  a  rstinospect  to  such  a 

<  regulation ;  that  an  appanent  hnr,  purchasing  adjudications  by 

^  private  bargain^  wodd  not  have  been  sufcgected  in  a  passive  title 

*  previouB  to  the  act  IfiSC,  c  S4^  nor  would  a  factor  on  a  seques* 

•*  trated  estate,  buying  a  debt  affecting  it^  have  been  considered  as 
^  entering  into  an  illegal  iiansaction  before  the  act  of  sederunt  25th 

<  December,  170S,  and  that  the  sale  in  question  was  valid  on  the 

<  very  same  principle^*  York  BuUAngs  Congfangfv.  M^Kenzie,  Sih 
Mai^,  170S. 

The  case  was  caxried  by  appeal  to  the  House  of  Liwds,  where 
.the  judgment,  as  has  been  already  mentioned,  was  reversed. 

SBSl.  (8.)  The  common  law  prindple  which  prohibits  a  factor 
or  trustee  ftom  purchasing  ddAa  due  by  his  constituents^  or  tights 
affecdng  the  estate  linder  his  charge,  is,  in  the  case  of  factors  ap- 
pointed by  the  Court  of  Sesnon  in  a  sequestratioo  of  aland  estate 
fortified  by  an  act  of  sederunt,  dated  26th  Dec  1706,  by  which 
fitttcxB  over  isuch  estates  are  prohibited  from  <  buying  in  «id  com- 
f  poning  the  debts  affecting  the  same  ;*  and  it  is  dedared  that  if 
any  sodi  purchases  shall  be  made,  thqf  shall  beheld  equivalent  to 
a  discharge  and  renunciation  of  the  debts,  so  that  the  lands  and 
the  debtor  shall  be  freed  and  £sburdened  of  the  same ;  and,  fur* 
ther,  that  if  any  abatement  or  gratuity  shall  be  obtained  from  any 
of  the  creditors,  the  benefit  of  it  shall  accrue  to  the  common  debtw 
and  his  creditors. 

With  regard  to  the  power  of  a  tutor  to  iugf  the  property  of  his 
ward,  the  general  rule  of  the  Boman  law,  which  is  also  agreeahio 
to  the  law  of  Scotland,  was  tutor  rem  pupitti  emere  nan  potest  *. 
But  this  rule  was  subject  in  the  Roman  Law  to  certain  exceptions 
and  modifications,  with  r^ard  to  which  it  may  be  doubted  whe* 
ther  they  have  place  in  our  law,  although  Mr.  Erskine  seems  to 
sanction  them  by  his  authority. 
Mr  Erskine  says,  <  neither  tutors  nor  curators  can  be  audores 

*  in  remeuam.  They  cannot,  contrary  to  the  nature  of  their  trust, 

*  interpose  thttr  authority  to  any  deed  of  the  minor,  in  which  them- 
^  selves  have  an  interest,  or  which  tends  to  produce  an  obligation 


*  L  34i  g  7.  ff  <fe  coKir,  tmpL  Tlie  tutor  could  not  purehiM  dtlicr  dirtctly  m 
lilt  own  name,  or  fay  the  interpotitioB  of  anotber,  l.3^g3.and§vK.ir  mdvrk 
§t  COM.  tuUfr.  Domat,  1.  76j  J  1. 
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^  against  him  in  their  own  favour,  more  than  they  can  be  judges  or 
^  witnesses  in  their  own  cause.     Thus  a  tutor  cannot  lend  money 

*  to  the  minor,  because  a  loan  lays  the  debtor  under  an  obligation  o( 

*  repayment,  1. 5,  pr.  de  auet.  ei  cons.  iuL  ;  nor  can  he  purchase  any 
^  subject  belonging  to  the  minor,  unless  it  hepuiup  to  public  salti 

*  in  which  particular  casCy  his  reusing  Ae  price  of  the  minor^s  goods^ 

*  musty  without  exposing  him  to  the  least  danger,  bring  him  a  cer^ 
^  tain  prqfii.    But  a  deed  authorised  by  a  quorum  of  the  tutors, 

*  from  which  an  interest  arises  to  a  co-tutor,  who  does  not  concur 
'  in  that  deed,  stands  good,  unless  leanon  be  proved  *.^ 

That  these  observations  of  Mr.  Erskine  are  supported  by  the 
Boman  law,  appears  from  1.  0.  §  8.  ff.  d^  auet,  et  con.  tut.  andi.  5. 
C.  de  eontr.  eng^t. ;  and  from  other  texts  it  ajqpears,  that  when 
the  pupPs  goods  were  brought  to  sale  by  a  creditor,  the  tutor 
might  buy  them,  1. 5.  §  5.  ff.  d^  aiuct.  et  consens.  tutor.  But  from 
the  dedstons  which  have  been  pronounced  in  later  times,  in  the 
analogous  cases  above  mentioned,  there  seems  great  room  for 
doubting,  whether  any  distinction  would  now  be  made  in  our 
Courts,  between  the  case  of  a  tutor  buying  his  ward's  property  by 
private  bargain,  and  his  buying  it  at  a  puUic  sale  by  auction,  or 
between  his  purchasing  it  when  it  is  sold  by  himself,  or  his  doing 
the  same  thing  when  it  is  brought  to  sale  by  a  creditor.  The 
principle  now  adopted  in  cases  of  this  kind  seems  to  be,  that  when 
a  person  acts  for  behoof  of  another  whose  interest  is  entrusted  to 
his  care,  he  cannot,  consistently  with  the  due  perfcMrmance  of  his 
duty,  act,  at  the  same  time,  and  in  the  same  transaction,  for  his 
own  behoof,  and  with  a  view  to  his  own  advantage,  -f. 

I  have  not  observed,  that  the  quesUon,  whether  a  tutor  may 
buy  a  subject  belonging  to  his  ward  when  the  sale  is  by  public 
auction,  has  been  decided  in  any  reported  case  in  Scotland.  But 
in  an  English  case  already  mentioned,  wh^re  the  purchase  of  a 
part  of  a  bankrupt  estate  made  by  the  solicitor  of  the  assignees 

•  Ertk.  1,  7, 19.  The  principle  Tutor  in  rem  tuam  auctorJUri  non  potat,  appears 
to  bvwt  been  received  in  eur  Imw  from  a  very  eariy  period.  See  MacneUl  v.  MacneiU 
M  July,  1564,  Mor.  16229.    LordSamqmhnr  v.  CrlchUm^  March,  1583,  Mor.  16S33. 

f  FUr  wprs,  No.  S7S — f%1.  Tbia  principle  was  lately  applied  to  commissioners 
em  a  bankrupt  estate,  in  a  case  where  it  is  said  that  the  Court  expressed  an  unanimous 
opinion*  ■  that  •  commissioner  upon  the  sequestrated  estate  of  a  banlcrupt  cannot 

*  become  a  purchaser  of  the  unrecorered  debts  due  to  the  estate  exposed  to  auction 

•  under  the  bankrupt  act,*  M^^tXUar  v.  Baimt^^  8th  March,  1817. 

O 
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was  set  aside,  the  Lord  Chanoellor  held  that  the  drcumstanoe  of 
such  a  purchase  bdng  made  at  a  public  auction,  made  no  diffeiw 
enoe  on  the  prindple,  Ex  parte  Jame9  8.  Ves.  Jun.  837. 

StSA.  Upcm  die  same  piiQciple  which  ibrlnds  a  tutor  to  buy  any 
subject  beld^ging  to  bis  ward,  he  is  also  hud  under  restraint  with 
regard  to  the  power  qfpurchating^firom  third  parties  rights  qffbcU 
ing  hie  warePs  estate.  The  rule  of  our  law  upon  this  matter  is 
thus  laid  down  by  Erskine.     ^  Tutors  or  curators  who  have  ac- 

<  quired  rights  affecting  the  minor^s  estate  for  a  sum  less  than  they 

<  have  a  just  title  to  draw,  are  obliged  to  communicate  the  benefit 

<  c^  such  ttansacti«is  to  the  minor,  though  it  should  a{f)ear  that 

<  the  rights  were  purchased  with  the  tutor^s  proper  money ;  for  in 

<  every  transaction  of  a  tutor  or  curator  which  had  a  natural  con* 

<  nection  with  the  minor^s  estate,  it  is  presumed  that  he  acta  ms 

<  his  trustee,  which  doctrine  is  borrowed  from  the  Roman  law, 

<  Nov.  7fL  c.  5.  and,  if  it  were  otherwise,  a  tutor,  through  his 

<  knowledge  of  the  rainor^s  affairs,  and  concealing  them  ficom 

<  others,  might  raise  to  himself  a  fortune  by  such  purchases  at  his 

<  ward^s  cost     Naj,  though  the  right  made  over  to  the  tutor 

<  should  bear  to  be  grantedfrom personal  favour,  the  presumption 

<  that  he  accepted  it  on  behalf  of  the  minor  will  prevail  over  the 

<  recital  of  the  right    February  17, 173^  Cochran  *. 

284.  The  reasons  which  render  it  inexpedient  to  allow  tutors 
to  buy  subjects  belonging  to  a  pupil  under  their  charge,  and 
which  create  the  presumption  that  in  acquiring  from  third  parties 
rights  affecting  the  pupil's  estate  they  act  for  his  behoof,  are  equally 
applicable  to  curators,  who  are,  therefore,  liable  to  the  same  re^ 
straints  and  prohibitions  in  this  respect  as  tutors -f. 

885.  VIII.  By  act  of  Parliament,  1594,  c.  220,  it  is  dedared, 

*  That  in  time  cumming  it  sail  not  bee  leisum  to  onie  Lordes  of 

*  the  Session,  ordinar  or  extraordinar,  advocates,  clerkes,  writters. 


*  Srtk»  1.  7. 19.  In  one  caie.  It  wu  held  that  a  ftcior  named  Sy  iuimt  can  no 
more  take  the  benefit  of  the  pupil^i  debte*  or  of  rights  upon  the  pupiPs  eetate^  than 
the  tutor  himself  can.    Lord  LudgtiMm  ▼.  Lord  Haddo^  28th  March,  1632. 

i*  But  a  minor  pubes  is  in  a  different  situation  f^on  a  pupil  ih  respect  to  the 
9ak  qfhit  heritage.  It  has  already  been  stated.  In  considering  the  power  of  a  tnioor 
pubes,  to  enter  into  the  contract  of  sale,  that  he  Is  not  only  entitled,  with  consent  of 
his  curators,  to  alienate  hia  heritage  without  the  authority  of  a  judge,  bat  thai 
the  Court  of  Session,  upon  application  having  been  made  to  them  for  that  piifpoac» 
have  reused  to  interpose  their  authority,  Vide  #arpra.  No.  S46,  note. 


ESTATB-JUDGBS,  &c.  BUYING  PLEAS.  1 Q5 

their  servandes,  or  ony  utjber  manbet  of  the  College  of  Justice, 
or  ony  inferiour  judgements  within  this  realme,  their  depute$, 
derkes,  or  advocates,  directly  or  indirectly,  be  themselves,  or 
ony  uthers  in  their  names  to  their  behove  or  utility :  To  buy 
ony  lands,  teinds,  rowmea,  or  possessiones,  qubilkis  ar  d^pendand 
in  controversie  or  question  betirixt  ony  parties,  or  has  bene  d&- 
pendand,  and  not  as  zit  decided ;  Qubilkis  gif  they  or  ony  of 
tbem  do^  and  contraveens  the  premisses,  the  saids  Lordes  of 
Session^  advocates,  clerkes,  writters,  tbf  ir  servandes,  or  ony  uther 
member  of  the  CSolIedge  of  Justice,  or  ony  inferiour  judgements 
within  this  realme»  theit  deputes,  derkes,  and  advocates  sail  amit 
and  tine  their  office,  place,  and  all  privileges  and  immunities 
bruiked,  or  that  may  be  bruiked  be  tbe«n  be  virtue  thereof.^ 
Under  this  act  the  following  points  have  been  decided. 
286.  (1.)  In  an  old  case  it  was  found,  that  <  an  advocate  may 
<  buy  land,  although  the  matter  be  depending  by  process,  notwith- 
( standing  of  the  act  of  Parliament  upon  that  subject,  because,  by 

*  the  act,  it  is  found,  that  the  contravener  hereof  shall  tine  his  of« 

*  fioe  and  privilege,  but  not  his  action,'  Colt  v.  Cunnmgham,  Mqn 
9495;  Stoivj  1.  14.  2.,  and  the  same  view  has  been  taken  of  the 
statute  in  a  series  of  later  cases,  although  it  has  been  repeatedly 
uiged  that  transactions  of  this  sort  are  null  by  implication  in  con* 
sequence  cS  xh^  prohilMory  t^rvh9  of  the  statute,  and  that  the  loss 
of  office  was  a  superadded  penalty,  Cunningham  v.  MaocweUy  5th 
June,  1611,  Mor.  9495;  Richardson  v.  Sindair,  30th  Joly,  1635; 
Purves  V.  Keith^  20tb  December,  1688 ;  Home  v.  Earl  afHome^ 
15th  December,  1713,  Dki.  S^M. 

987*  (2.)  In  a  case  where  various  other  questions  occurred,  it 
appeared  that  when  the  right  in  question  was  acquired,  a  process 

*  of  declarator  had  been  rawd  and  ewecuUd^  but  *  never  called  in 
'  judgment,  nor  other  process  deduced  thereon."*  Upon  this  it  was 
fouod,  *  that  the  buying  of  the  right  libelled  was  not  of  a  litigious 

*  ri^t,   which  came  under  the  compass  of  the  act  of  Parlia« 

*  ment  ♦.' 


«  Riefiardton  v.  Sindair  30lh  July,  1635.   0(  this  decision,  Lof d  Bankton  obierves, 
tUat  *  this  seems  to  be  too  striet  an  interpretation  of  this  beneScial  statute ;  and  pro- 

*  bably  at  the  time  of  that  old  decision,  summonses  were  in  use  to  be  executed  blajile, 
■  Tiz.  before  they  were  libelled,  which  could  not  infer  a  dependance ;  but  now  when 

*  they  are  libelled  before  executhig,  the  case  alters,'  Bafikt,  1. 410. 

o2 
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S88.  (3.)  In  another  case,  where  a  member  of  the  College  of 
Justice  pursued  a  spuilzie  as  assignee,  the  acUon  was  sustained, 
although  the  act  was  pleaded,  <  because  there  never  was  any  action 

<  intented  upon  the  spuilrie  at  the  cedents  own  instance,  and  that 

<  the  pursuer  was  not  made  assignee  to  an  action,  but  to  the  deed 

<  of  spoliation,'  Mowai  v.  M'LeUan^  6i&  JWy,  1625. 

889.  (4u)  In  a  case  between  the  Earl  of  Home  and  Mr.  Patrick 
Home,  advocate,  it  was  found,  <  that  both  by  the  law  and  the  sta- 
'  tute,  there  was  nothing  to  impede  persons  to  give  or  take  in  free 

<  gvfi^  but  only  prchlbMng  them  to  brnf,  or  to  ptirchase  pleas  Jbr 

<  moneys  while  depending,*  Earl  of  Home  v.  Home,  30ih  Jufy, 
1678. 

290.  (5.)  The  statute  was  held  not  to  apply  in  the  following 
case. 

<  In  an  action  brought  at  the  instance  of  Jonathan  Forbes  of 
^  Wellfield,  against  George  Bean,  writer  in  Inverness,  founded 

<  upon  the  act  4  P.  J.  6.  c.  216.  against  buying  pleas,  the  libel 

*  concluded :   lino,  That  the  conveyance  granted  should  be  de- 
'  dared  void  and  null :  and,  Sdo,  that  Bean  should  be  declared 

<  incapatile  of  acting  in  any  court  of  justice.     In  the  course  of  this 

<  plea,  it  was  doubted  if  the  act  extended  to  procurators  before 

<  inferior  courts,  but  it  was  thought  that  it  did  extend  to  them. 

*  It  was  doubted  also  if  it  extended  to  the  case  when  a  plea  before 

<  the  sale  was  submitted  to  an  arbiter,  and  if  it  did  not  thereby 

<  cease  to  be  a  plea.     But  Mr.  Beanos  solid  defence  was  this,  that 

<  the  right  taken  by  him  was  from  an  old  woman,  whom  he  had 

<  not  only  alimented,  but  laid  out  money  in  carrying  on  her  plea, 

<  and  was  taken  in  security  and  payment  of  the  sums  so  laid  out 

<  ab  ante,  and  therefore  that  it  did  not  fall  under  the  act  of  Par- 

*  liament.    The  Lord  Kennet,  Ordinary,  assoil^ed  Mr.  Bean,  and 

*  30th  July,  1774,  the  Lords  adhered  and  gave  expencesV 

291.  IX.  By  Stat.   24.  Geo.  IL  c.  40.  §  12.  it  is  enacted, 

*  that  no  person  or  persons  whatever  shall  be  entitled  unto,  or 

<  maintain  any  cause,  action,  or  suit  for,  or  recover,  either  in  law 

*  or  equity,  any  sum  or  sums  of  money,  debt  or  demands  what- 

<  eveT,/br  or  on  account  of  any  spirituous  liguors,  unkss  such  debt 

*  shall  tuive  been,  and  housiBde  contracted  at  one  time  to  the  amount 


*  Ferlet  t.  ilaM,  SOth  July*  177i.    This  eue  la  not  printed,  but  It  reported  Ia. 
a  MS.  DicUoiwry  of  Dcdtiont,  compikd  bjr  tlM  bu  Mr.  Tsit,  clerk  pTScitioa. 
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<  tftwetUy  shUKngs  or  vpwaird$\  sor  shall  any  particular  article 

<  or  item,  in  any  account  or  demand  for  distilled  spirituous  liquors, 

<  be  allowed  or  maintained,  where  the  liquors  delivered  at  any  one 

<  time,  and  mentioned  in  such  article  or  item,  shall  not  amount  to 

<  the  full  value  of  twenty  shillings  at  the  least,  and  that  without 

<  fraud  or  covin.' 

292.  It  has  been  held  in  England,  that  this  act  does  not  apply 
to  the  sale  of  liquors  intended,  not  for  the  buyer^s  immediate  con- 
sumption, but  to  be  resold  in  the  way  of  his  trade.  In  the  case 
where  this  was  held,  it  appeared  that  the  pluntiff  was  a  liquor 
merchant,  and  that  the  defendant  occupied  one  side  of  a  house  be- 
longing to  him,  the  other  side  being  occupied  by  one  Eaton,  who 
sold  liquors  on  account  of  the  plaintiff.  The  defendant  kept  an 
eating-house,  and  the  liquors  consumed  by  the  customers  there 
were  had  from  Eaton  as  they  were  wanted.  Many  of  the  items 
in  the  bill  for  liquors  were  under  twenty  shillings.  It  was  objecU 
ed  that  the  act  of  Parliament  prevented  the  plaintiff  from  recover* 
ing  for  these  items;  but  Lord  Kenyon,  before  whom  the  cause 
was  tried,  ruled  otherwise ;  and  he  said  that  he  thought  this  case 
did  not  fall  within  the  mischiefs  intended  to  be  remedied  by  this  act 
of  Parliament,  the  intent  of  which  was,  to  prohibit  the  sale  of  such 
small  quantities  to  the  oomumer^  to  prevent  the  pernicious  effects 
of  dram-drinktng,  which  had  been  found  extremely  injurious  to 
the  lower  orders  of  sodety.  In  the  present  case,  ihe  liquors  were 
not  sold  to  ike  itfendaadjbr  hie  own  coneumpiion,  huijbr  the  uee 
qf  the  guests  resorting  to  his  house  in  the  way  qfhis  trade^  and 
therefore  not  within  the  act  of  Parliament,  Jackson  v«  AtHHy 
Peaks  180. 

298.  In  another  case,  in  assumpsit  for  goods  sold  and  delivered, 
it  appeared  that  the  defendant  had  run  up  a  ^pore  for  grog,  beer, 
and  herrings  consumed  by  him  at  a  public  house  kept  by  the  plun- 
tiff.  It  was  objected  to  die  claim  for  the  grog  that  it  was  illegal 
under  the  above  mentioned  statute.  Thomson  B.  was  of  this  opi- 
mon,  observing,  however,  that  the  statute  was  confined  to  spiritu- 
ous liquors.  The  plaintiff  recovered  for  the  readue  of  his  demand. 
Gilpin  V.  Bendle,  1809;  dted  in  Selw.  Nisi  Prius,  I.  61. 

894.  Upon  another  question  which  has  occurred  in  England  un- 
der this  statute,  opposite  judgments  have  been  pronounced  in  two 
different  cases.  The  question  is.  Whether  a  bill  of  exchange 
granted  fi»r  the  price  of  small  quantities  of  sprits  under  the  value 
of  twenty  shillings  is  vmd  under  the  stattite.    This  question  first 

oS 
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occurred  m  edi  itttion  broiigbt  vpcn  a  bill  of  exchange  for  L.10» 
10s.  lOd.  against  the  acceptor.  It  appeared  that  the  drawer  gave 
the  bill  to  the  keeper  of  ii  coffee-house  in  payment  of  the  balance 
of  a  debt,  part  of  which  was  contracted  bj  the  loan  of  small  sums 
ef  money,  and  part  was  for  spirits,  and  spirits  mixed  with  water, 
furnished  in  small  quantities,  not  amounting  to  twenty  shillings  at 
a  time.  It  was  urged  for  the  defendant  that  the  claim  was  void  un- 
der the  statute,  and  so  the  Court  of  Common  Pleas  held,  although 
it  was  argued  by  the  plaintiff  that  the  act  did  not,  in  terms,  aroid 
a  security  given  for  the  price  of  spirits  sold  in  small  quantities, 
but  merely  declared  that  fio  one  should  maintain  action  for  the 
price,  and  that,  at  all  events,  the  money  lent  was  a  good  consider- 
ation. 

Mansfield,  C.  J.  said,  <  the  statute  does  not,  in  terms,  indeed, 
'avoid  the  security,  but  it  makes  the  consideration  illegal,  not 
*  merely  Toid ;  and  the  security  is  entire  and  cannot  be  appor- 
'  tioned,  and  since  it  is  partly  given  for  an  HIegal  conrideratton, 
« the  whole  bill  is  void.*    Scott  v.  GUmore,  8  Taunt.  226. 

In  a  later  case,  a  different  view  was  taken  of  the  statute  by 
Lord  Ellenborough  at  Nisi  Ptku.  This  was  an  action  by  the 
payer  against  the  acceptor  of  a  bill  of  exchange  for  L.  6,  where 
ifie  defence  was,  that  the  bill  was  accepted  in  payment  of  various 
Ismail  quantities  of  spirits  contrary  to  1t^  6ca  lI.  The  defendant 
was  a  lieutenant  in  the  York  Hangers,  and  employed  in  the  re- 
cruiting service.  The  spirits  Iiad  befen  supplied  for  the  use  of  re- 
cruits and  others  under  his  command.  Lord  Ellenborough  was 
of  opinion, '<  that  the  abt  did  not  extend  to  invalidate  a  security  so 
<  given  ;*  and  the  plaintiff  had  a  verdict  *. 

*  Spencer  ▼.  Smith,  3  Camp.  9.  Mr.  Bell  mentions  a  case  where  it  was  found 
by  the  Cotirt  of  Session  that  action  did  ndt  lie  on  a  bitl  granted  for  the  amount  of  an 
atcmiot  for  spirKk  Ainitshcd.  Ru^kI  f.  Ihioel^  6th  July,  1908.  Ml»  N^.  t37.  I 
4o  Aot  find  chic  csm  reported. 
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PART   III. 


OF  THE  OBLIGATIONS  OF  THE  VENDOR, 


29&  TflfpUigttioiisof  the  vendor  arise  eitheryrofn^fio^tir^ 
if  ike  oqmHraci  iUdfy  wUbout  any  esfxress  stipulati<His»  ox  from  the 
farticular  Umu  or  clmues  qfihc  coniracL 

The  ooliaidenition  of  these  obligatioiia  will  divide  this  part  of 
the  subject  into  two  Chapters. 


CHAP.  I. 


OP  THE  OBLIGATIONS  OF  THE  VENDOR,  ARISING  FROM 
>  THE  NATURE  OF  THE  CONTRACT. 

.296.  The  obligatioiis  of  the  vendor  comprehended  under  this 
bead,  are  those  of  Ddivery  and  Wamcmiiice. 


SECTION  I. 

or  THE  OBLIGATION  OF  BJUIVXET. 

297.  I.  The  delivery  of  the  tUng  sold,  by  the  vendor  to  the  ven- 
dee, is  the  natural  and  proper  effect  of  the  contract  of  sale.  If, 
therefore,  the  thing  sold  is  not  already  in  possesion  of  the  vendee. 
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the  vendor  is  bound  to  ddiver  it.  *  In  primis,  ipnm  rem  pnestare 
« vcnditorem  oportet,  id  est  tndere/ 1.  11.  §2.  &  de  act.  empi. 
Poth.  Contr.  de  VenU,  No.  42. 

296.  It  results  from  this  obligation,  that  the  vendor  is  bound, 
at  his  own  expense,  to  take  the  steps  necessary  for  implementing 
it  If,  therefore,  the  thing  sold  be  in  possesrion  of  a  third  party, 
from  whatever  cause,  the  vendor  is  bound  to  free  it,  and  give  full 
possession  to  the  vendee.     *  Vacua  possesao  emptori  tradita  non 

*  intelligitur,  A  alius  in  ea,  legatprum,  fidei*ve  commissorum  ser- 

*  vandorum  causa  in  possesmone  sit,  aut  creditores  bona  posaideant,^ 
1.  2.  §  1.  ffide  act  empt. 

Upon  this  prindple,  in  France,  it  was  ordered,  by  an  ancient 
ordonnance  of  St.  Louis,  that  when  oora  was  sold  by  measure,  the 
seller  should  cause  it  to  be  measured  at  his  own  expense,  in  order 
that  it  may  be  made  fit  for  delivery,  unless  a  contrary  agreement 
has  been  made  by  the  parties,  Poth.  Conir.  de  Venie,  No.  4^ 

299.  A  similar  principle  exists  in  the  law  of  Scotland,  by  which 
the  vendor  is  bound  to  free  the  subject  sold  flom  all* burdens  or 
incumbrances ;  and  undl  that  is  done,  the  vendee  is  not  bound  to 
pay  the  price  ♦. 

The  following  cases  may  be  dted  in  illustration  of  this  prin- 
ciple. 

The  first  case  was  an  action  at  the  instance  of  the  Laird  of  Clu* 
nie  and  his  assignee,  agiunst  David  Ogilvie,  who  had  bought  the 
lands  of  Frotbie  from  Clunie,  it  being  at  the  same  dme  agreed 
that  he  should  be  allowed  to  retain  the  price  until  James  Curriers 
reftunciation  of  his  right  to  the  lands  was  delivered  to  htm.— Cluoie 
pursuing  for  the  interest  of  tlie  price,  or  otherwise  for  the  profits 
of  the  land  intromitted  with  by  Ogilvie  subsequent  to  the  sale,  and 
offering  at  the  same  time,  in  place  of  Curriers  renunciation,  (which 
vfasjacium  imprestabUe  by  his  dying  without  leaving  an  heir,)  to 
find  security  sufficient  for  Ogilvie^s  indemnification  in  case  of  loss, 
O^lvie  insisted  that  he  was  not  bound  to  pay  interest,  as  it  had 


•  In  A  ease  reported  by  Uird  BIcbice  It  It  taid  tbat*  •  In  a  voluntary  sale  and  roup 
'  by  trustees,  whereby  the  pofdMaer  was  not  bocmd  to  pay  tlM  price  till  inenmlinuicca 

•  were  purged,  yet,  bavlng  been  In  poaseasloit  six  yaarst  tiM  Lords  e*  epdiate  ordained 
« the  aonoaUrenU  of  the  price  to  be  paid  to  the  imtttcSt  to  be  laid  out  1^  tbem  on 

•  interest  at  the  Ordinary's  sight,  till  the  incumbraDccs  were  purged,  so  as  the  price 

•  might  be  paid,  and  divided  among  the  creditors,*  Gaoemar  of  WatiOH^g  Hor^iU^  r. 
The  CrtiHon  cfMerckkttm^  tUt  Japnary,  1T36 1  £fcA.  v.  Sak. 
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not  beeA  so  oontracted^'  unless  it  oouU  be  shewn  that  he  was  in 
mora  in  regard  to  the  payment  of  the  price,  which  he  was  not,  as 
the  condition  had  not  been  fulfilled  under  whidi  he  was  bound  to 
pay  it  *  The  Lords  found,  that  albeit  the  contract  bore  nothing 
of  paying  ot*  aDuuaUrents  for  the  moneys,  yet  that  it  was  not 
equitable  that  the  defender  should  both  possess  the  lands  and  re^.^ 
tain  the  money,  without  paying  of  the  annual-rent;  albeit  the 
said  renunciation  was  not  obtained,  seeing  he  had  only  possessed 
the  sud  lands  by  virtue  of  the  said  contract,  and  right  acquired 
thereby  from  the  pursuer,  but  because  the  defender  had  paid  to 
the  pursuer  a  part  of  the  price  of  the  lands,  and  had  retuned 
another  part  of  the  price  convened  upon  while  the  said  renuncia- 
tion  should  be  delivered,  The  Lords  found,  that  in  so  far  as 
the  profits  of  the  lands,  and  the  farms  and  duties  thereof^  would 
exceed  the  annuaUrent  of  the  sums  which  the  defender  had  paid 
in  part  payment  of  the  price,  as  said  is,  that  for  the  superplus  of 
the  profit  and  duties  of  the  land  more  than  the  ordinary  annual* 
rent  of  the  moneys  recttved  by  the  pursuer  would  extend  to, 
the  said  defender,  should  refund  and  pay  back  the  same  again  to 
the  pursuer :  but  concerning  the  rest  of  the  price  and  profit 
thereof,  the  Lords  would  not  sustain  the  said  pursuer^s  action, 
and  found  that  the  said  defender  was  not  subject  nor  holden  to 
pay  the  same,  the  said  renundation  not  being  obtained,  albeit  that 
the  pursuer  oflfered  caution  to  warrand  the  defender  thereof,  as 
said  is,'  L.  Cbsnie  and  SUrli^  v.  OgSviey  90th  July,  1626. 
In  another  case,  *  the  Laird  of  Elphinston  having  charged  Sir 
Mungo  Murray  for  the  price  of  some  lands  bought  from  him,  he 
suspends  and  allies  that,  by  the  disposition,  the  charger  is 
obliged  to  relieve  him  of  all  inhibitions,  and  now  produces  several 
inhiUlions.  The  charger  answered  non  relevaty  unless  there 
were  H  Stress,  sewag  the  diqmtion  bears  not  to  purge,  but  only 
to  relieve  or  warrant  against  inhibitions.  The  Lords,  consider^ 
ing  thai  the  charger  vergebat  ad  inofiam^  found  the  reasons  re. 
levant  till  caution  were  found  to  warrant  the  suspender  from  these 
inhibitions,'  Laird  rf  Eipkinttone  v.  Sir  Mungo  Murray^  4th 
February,  1668. 

In  the  next  case  to  be  mentiaoed,  the  right  of  the  vendee  at 
common  law,  and  independently  of  express  stipulation,  to  apply 
the  price  to  the  purging  of  incumbrances,  was  admitted,  wbile^  at 
the  same  time,  it  was  held  to  have  been  renounced  in  this  case. 
This  was  ttie  case  of  Smith  of  Cammo  against  Etugh  Somervell, 
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writer,  where  It  appeared  that  <  Cammo,  hftving  bought  the  laads 
of  Arthurstane  from  Murray,  and  finding  two  inhibitioiis  uo- 
purged,  he  retains  1000  merks  of  the  price  in  his  hands,  but 
gives  bond  for  it  to  Hugh  Somervell,  with  this  quality  bearing  it 
was  part  of  the  price,  and  that  he  should  have  retention  of  it  for 
five  years,  that  these  inhibitions  might  be  puiged  medio  tempore, 
the  five  years  being  elapsed,  and  he  charged  to  pay,  suspended 
and  on  this  reason,  that  Somervell  was  but  Arthurstane's  tnis. 
tee ;  so,  whatever  defence  would  meet  the  one,  must  also  mili- 
tate against  the  other.    But  so  it  is,  if  the  band  had  been  in  Ar- 
thurstane^  name,  the  obligaticm  to  purge  the  land  of  incum- 
brances,  and  the  compensation  he  has  upon  his  debts,  would 
have  been  relevant,  and  eodem  modo  they  must  be  received 
agunst  Hugh  Somervell.    The  Lords  were  all  clear  on  this,  <m 
supposition  that  the  bond  was  taken  in  Somerveirs  name  for  Ar« 
thurstane^s  behoof.    But  this  being  denied,  it  was  aOegedj  whe« 
ther  trustee  or  not,  I  cannot  pay  till  these  incumbrances  be 
purged,  natural  equity  affecting  tne  price  for  clearing  and  dis- 
burdening the  lands,  these  being  correlala  and  inherent  ex  no- 
iura  ret ;  and  though  five  years  was  limited,  and  a  competent 
time  in  which  it  might  have  been  done,  yet  they  bemg  de  facto 
still  unpurged^  it  is  against  all  reason  to  draw  the  price  out  of 
his  hands,  and  leave  him  under  the  lash  and  hazard  of  these  in* 
hibitions,  when  he  has  paid  a  full  adequate  price,  and  got  no 
ease,  abatement,  or  deduction,  on  that  account  Answered^  there 
is  no  doubt  but  the  price  should  be  applied  to  purge  the  lands, 
and  that  quality  inest  de  Jure^  thou^  not  expressly  provided 
for :  but  it  is  such  a  privilege  as  may  be  renounced,  em  here 
Cammo  has  done,  by  restricting  his  retention  of  the  sum  to  five 
years,  which  are  now  elapsed.    And  though  the  inhibiters  have 
not  quarrelled  him  within  that  time,  yet  he  has  taken  l&g  hasard, 
and  taken  himself  to  the  disponer^s  warrandice,  and  might,  by  a 
reduction  and  declarator,  have  forced  them  to  insist,  and  so  has 
now  no  pretence  of  retention  of  this  sum.    Ttie  Lords,  by  piu. 
rality,  found,  though  the  bbiid  bore  it  to  be  a  piurt  of  the  prioe^ 
and  mentioned  the  incumbrances,  yet  the  limitation  of  the  time 
was  an  implidt  renunciation  of  his  privilege  of  retention,  and  so 
repelled  Gammons  reason  of  suspension,*  Smith  v.  SomerveU,  2d 
July,  1706. 

In  another  case,  a  purchaser  having  been  allowed  to  retain  a 
part  of  the  price  till  an  infeftpient  were  pui^ged,  was,  after  the 
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running  of  iht  long  (iresef i^tlon,  fimtid  llnbte  Id  |)ay  tip  the  btu 
knee,  i]|k>a  gettif^g  a  dischfirge,  with  absoitite  warmndice  and 
^ution  to  be  relieved  of  that  infeftmeilt ;  atid  the  cdution  to  sub- 
sist for  ten  years  from  the  date  of  payment,  Maiyoribatiks  v.  Lord 
Dirlekm^  82d  February,  1715. 

SOO.  When  lands  sold  fty  ^e  trustee  Jbr  the  creditors  of  a 
bankrupt  happen  to  be  affected  by  inhibitiony  the  rights  of  thd 
parties  concerned  are  regulated  by  the  bankrupt  act.  By  the  act 
of  the  SSd  of  GFeorge  III.  the  fcllowing  niles  were  laid  down' 
upon  this  head,  and  are  repeated  in  the  subsisting  statate  of  th^ 
Skh  George  III.  c.  137. 

The  24th  section  of  the  first-mentioned  statute,  declares  the 
transfer  or  adjucBcatioo  contmned  in  the  sequestration,  to  have  the 
eftct  of  an  adjudication  as  at  the  date  of  the  first  deliverance  in 
die  perfiron  of  the  trustee,  for  behoof  of  all  the  creditors,  and 
that  ^  the  said  dispoddon,  adjudication,  or  transfer,  shiJl  not  be 

*  redudble  upon  any  ground  of  law,  nor  struck  at  by  any  prior 

*  inhibition,  leaving  always  the  eSsct  which  such  inhibition  may  be 

*  entitled  to  against  contractions  of  debt  by  the  bankrupt,  poste- 
'  rior  to  the  inhibition.*  By  sect.  29.  of  the  same  statute,  it  is 
declared,  ^  that  the  whole  estate  and  effects,  of  whatever  kind,  be* 
'  longing  to  the  bankrupt  at  the  period  of  the  sequestration,  or  the 

<  produce  thereof  after  paying  all  charges,  shall  be  a  fund  of  divi- 
^  sion  among  those  who  are  his  creditors  prior  to  the  date  of  the 

*  first  deliverance  aforesaid,  and  none  else,  regard  being  had  to 

<  prefisrences  obtained  by  securities,  or  by  diligence  before  the  said 
^  deliverance,  and  not  expressly  set  a^de  by  tiiis  act' 

fiy  sect  3d.  it  is  provided,  that  if  any  part  of  the  sequestrated 
estate  consil^ts  of  heritable  property,  it  shall  be  optional  to  a  ma- 
jority of  the  creditors  to  determine  whether  it  shall  be  sold  by  a 
judidal  or  A  voluntary  sale.  In  case  the  latter  mode  is  adopted, 
it  is  declated  that  the  sale  *  shall  be  valid  and  effectual,  with  and 
^  under  the  burthen  of  all  real  securities,  or  other  liens  upon  the 

*  estate,  in  so  far  As  the  same  are  preferable  to  the  disposition  or 

<  decree  vesting  the  estate  in  the  trustee ;  but  which  burthen 

<  shaH  go  no  further  than  ^  the  extent  of  the  price :  and  the  pur- 

*  chaser  shall  have  no  concern  with  the  application  of  the  price, 
*" after  satisfaction  of  the  preferable  securities  aforesaid;  and  in 

*  the  event  of  the  estate  being  sold  by  judicial  sale,  the  balance  of 
*"  the  price,  if  there  be  any,  after  satisfying  the  preferable  securi- 
^  ties  aforesaid,  diall  be  paid  into  the  hands  of  the  trustee,  as  a 
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part  of  the  fundi  of  divuaoa  to  be  made  by  bim  amoipg  the  cre- 
ditors in  general,  the  purchaser  being  always  entitled,  upon  ma« 
lung  full  payment  of  the  price,  whether  the  lands  have  been 
sold  in  the  one  way  or  the  other,  to  a  discharge  from  the  trus- 
tee, which  shall  have  the  effect  completely  to  disencumber  the 
subject  acquired ;  And  further,  the  creditors  shall  be  entitled  to 
draw  their  shares  of  the  price,  in  virtue  of  the  dbposition  and 
adjudication  before  mentioned,  without  the  necesmty  of  any 
other  adjudication :  and  no  other  adjudication  led  or  made  ef- 
fectual after  the  date  of  the  first  deliverance  aforesaid,  shall  have 
any  effect  in  competition  with  the  right  of  the  creditors  under 
the  sequestration.* 
In  a  subsequent  clause,  §  36,  it  is  enacted,  in  relation  to  the 
schemes  of  division,  that,  *  in  making  up  the  said  schemes  of  divi- 

<  Non,  all  debts  claimed  on,  which  are  entitled  to  a  preference  by 

<  the  law  of  Scotland,  not  altered  by  this  act,  shall  be  preferred 
^  accordingly/ 

801.  Under  this  act  the  question  occurred  in  the  following  case. 
Whether  an  inhibition  prior  in  date  to  the  decree  vesting  the  es- 
tate in  the  trustee,  is  one  of  the  real  securities  which  are  to  be  diA- 
charged  from  the  price,  before  the  trustee  can  demand  it  from  the 
purchaser?  The  Court,  after  considerable  doubt,  and  with  some 
differaice  of  opinion,  held  ultimately,  thai  the  purchofer  wcu  not 
enHtied  to  inskt  on  the  inhibition  bring  discharged^  bffbre  paying 
the  price  to  the  trustee.    The  facts  were  as  follows : 

Charles  Ferrier  was  appointed  trustee  on  the  sequestrated  estate 
of  James  Ronald,  brewer  in  Dalkeith ;  and  in  that  capacity  he  ex- 
posed to  sale  a  house  in  Nicolson  street,  belonging  to  the  bankrupt, 
which  was  purchased  by  John  Paterson  for  behoof  of  Margaret 
Pennicuick.  Mr.  Ferrier  brought  an  action  for  payment  of  the 
price,  which  was  retained  on  the  ground  that  all  incumbrances 
were  not  cleared.  From  the  records  it  appeared  that  inhibition 
had  been  used  by  James  Connel,  merchant  in  Leith,  against  the 
bankrupt,  for  the  sum  of  L.  132,  and  recorded  ISth  December, 
ISOo.  Pr'ior  to  this  inhibition,  John  Stein  had  become  cautioner 
for  Ronald  in  a  cash  account,  which  which  was  all  drawn  out ;  and 
in  March  1807,  an  heritable  bond  was  granted  in  security  to  Stein 
for  L«  350,  upon  which  infeflment  was  immediately  taken  and  re* 
corded.     The  sequestration  was  awarded  in  Noveniber  following. 

Mr.  Ferrier  admitted  that  he  must  clear  off  the  heritable  bond, 
and  he>  accordingly,  in  the  course  of  the  action,  produced  a  dis« 
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charge  and  renunciation  by  Mr.  Stein.  But  he  insisted  that  the 
purchaser  was  bound  to  pay  him  the  price  without  regard  to  the 
inhibition  at  the  instance  of  ConnelL 

By  their  first  interlocutor,  the  court,  by  the  narrowest  majority, 
found  <  that  the  defenders  are  not  b^und  to  pay  the  price  libelled 
<  in  hoe  statuJ*  But  on  advising  a  reclaiming  petition  with  answers^ 
this  interlocutor  was  altered.-— The  following  opinions  were  deliver- 
ed 

Lord  Meadowbank.'^^^  I  have  great  doubts  of  the  interlocutor 
which  has  been  pronounced ;  and  those  doubts  have  not  been  re« 
moved  by  the  able  pleading  which  has  been  given  us  in  the  an- 
swers.  A  &ct  now  appears  which  is  fatal  to  the  whole  reasoning 
contained  in  them.  Mr.  Ferrier  has  dbtained  a  discharge  and  re- 
nunciation of  the  heritable  security ;  on  the  effect  of  which  the 
whole  force  of  the  respondents  argument  was  rested.  The  in* 
hibitor  was  to  difaw  back  from  the  heritable  creditor  what  was 
received  by  him  in  prejudice  of  the  inhibition.  But  the  real  right 
is  now  completely  extinguidied  and  annihilated ;  and  neither  the 
purchaser  nor  the  inhibitor  has  any  thing  to  do  with  it  If  the 
trustee  has  given  effect  to  this  right  to  the  prejudice  of  the  inhi* 
bitor,  he  will  have  recourse  agunst  the  trustee  and  the  funds  in 
his  hands.  But  the  inhiUtor  has  no  means  whatever  of  laying 
hold  of  the  subject  itself. 

<  The  policy  of  the  statute  seems  to  be,  that  real  creditors  in 
possession  should  not  be  deprived  of  possession ;  as  doing  that 
would  probably  have  been  thought  too  strong  a  measure.  Their 
case  was  therefore  made  an  exception  from  the  general  provi- 
sions. But  to  allow  a  double  ranking  would  have  been  a  most 
inexpedient  measure— to  allow  an  heritable  creditor  to  rank,  and 
then  a  set  of  inhibitors  to  draw  back  from  him.  I  see  no  expe* 
diency  in  excepting  any  such  case  from  the  genetal  measures ; 
and  if  I  can  understand  the  statute  at  all,  the  exception  in  it 
does  not  apply  to  the  present  case.  It  excepts  only  the  securities 
that  are  preferable  to  the  adjudication  or  dispontion  to  the  trus- 
tee. Now,  connder  that  the  heritable  bond  is  out  of  the  ques* 
tion,  and  that  there  was  no  Jus  quassitum  in  the  inhibitors  to  en* 
title  them  to  complain  of  its  discharge.  The  heritable  security 
being  out  of  the  question,  cut  down  and  annihilated,  what  has 
the  creditor  inhibitor  to  do  ?  He  has  nothing  but  his  personal  pro- 
hibition, which  forms  no  lien  at  all.  He  has,  to  be  sure,  thege- 
nerid  adjudication  of- the  trustee  for  behoof  of  all  the  creditors  ; 
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but  making  use  of  tbdt,  be  mwK  da^m  through  the  trustee,  and 
never  can  be  allowed  to  argue  that  he  19  in  a  better  situation  than 
the  trustee.  His  whole  title  depends  upon  the  adjudication  for 
the  general  behoof;  without  it  he  could  not  recover  one  farthing ; 
and  under  it  he  may  claim  any  preference  that  his  inhibition 
may  have  secured* 

<  Had  there  been  an  action  of  ranking  and  sf^e,  at  the  instance 
of  an  heritable  creditor,  going  on  at  the  same  time  with  the  se- 
questnitioD,  the  inhibitor  might  have  been  entitled  to  say  to  the 
heritable  creditor,  You  must  aid  me  with  your  adjudication ; 
but  here  there  is  no  such  thing.  The  heritable  creditor  has  re- 
nounced, and  the  only  way  the  inhibitor  pan  draw  at  all,  is 
through  the  trustee.  That  being  the  case,  there  are  no  Urmini 
haJbUea  for  him  to  pursue  separate  measures,  or  disturb  the  pur. 
diaser,  who  is  in  perfect  safety  to  discharge  his  obligation  by 
paying  the  price. 

Lord  Craigie.^^*  I  am  fbr  adhering  to  the  interlocutor,  although 
I  have  considerable  doubt  upon  the  case.  I  am  not  certain  if  I 
have  been  aUe  to  follow  the  reason'mg  of  Lord  Meadowbank, 
because  I  think  the  fact  stated  by  him,  that  the  heritable  cre^ 
ditor  has  been  paid  off  from  the  funds  from  which  the  inhibitor 
diould  draw  his  share,  rather  leads  to  a  conclusion  diffisrent  from 
that  which  he  has  drawn, 

<  I  understand  the  trustee  is  not  liable  to  make  good  the  loss  to 
the  inhibitor,  if  he  has  paid  off  the  heritable  creditor  bonajide ; 
and  I  do  not  see  how  relief  or  repayment  can  be  got  from  him. . 

<  It  appears  to  me  that  the  statute  saves  the  effect  of  the  inhi« 
bitian  against  all  contractions  of  debt  posterior  to  its  date.  And 
when  a  posterior  heritable  bond  has  b^n  granted,  I  conceive 
the  purchaser  is  not  in  safety  to  pay  till  the  inhibition  is  dis. 
charged. 

Lord  GiUies.'^^  I  concur  in  the  opinion  first  delivered.  Tbe 
question  is.  Whether  the  trustee  can  give  a  good  title  or  not  ? 
And  that  just  depends  upon  his  having  a  good  title  in  himaelf. 
His  title  is  the  decree  of  this  Ck>urt  under  the  bankrupt  act,  ad., 
judging  the  estate  to  him,  under  the  express  declaratbn  that  it 
shall  not  be  struck  at  by  any  prior  inhibition  of  a  creditor  of  tbe 
bankrupts.  There  is  no  doubt  a  saving  clause  added,  but  that 
has  relatkm  only  to  the  eflEect  of  the  inhibition  in  the  ranking  on 
the  price.  According  to  the  respondentia  argument,  the  statute 
must  be  held  to  have  first  enacted  that  Uie  adjudication  to  the 
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trustee  shall  not  be  struck  at  by  a  prior  inbibitiof  ^  and  after- 
wards that  it  shall  be  struck  at,  which  is  nouseuse.  PrefeiuUe 
securities  to  the  adjudtcatbu  to  the  trustee  are  excepted  from 
the  se^uestratioD ;  but  are  we  to  hold  inhibitions  preferable  after 
it  has  been  expressly  declared  tbey  are  not  f  We  cannot  hold 
that  the  statute  has  enac^  complete  contradictions. 
Lord  Justice  ClerJc,^*  When  the  case  was  last  before  us,  I  gave 
my  ofunion  in  favour  of  the  interlocutor ;  but,  on  reviewing  th^ 
question,  I  have  come  to  alter  that  ojpinion ;  and  I  now  think  the 
interlocutor  is  wrong. 

<  If  I  thought  there  was  any  thing  in  the  act  which  went  to  in« 
terfere  with  the  general  right  of  a  creditor  inhibitor  at  coopMEnpu 
law,  I  would  hesitate  extremely  before  I  gave  eiPTect  to  such  a 
doctrine.  But  inhibition  is  merely  a  prohibitory  diligence.  The 
estate  is  adjudged  to  the  trustee ;  but  that  adjudication  is  one  of 
which  all  the  creditors  may  avail  themselves.  It  is  very  true  that 
all  real  securities  and  aiher  liens  are  reserved  by  the  89d  sec* 
tion  of  the  statute;  but  in  reading  it  you  tx^xsi  not  stop  at 
these  words,  but  go  on  to  the  next  claose,. which  dedaees  that 
this  is  only  in  so  far  as  they  are  preferable  to  the  adjudication 
to  the  trustee.  I  am  quite  clear  that  the  right  of  an  inhibit- 
ing creditor  of  the  bankrupt,  who  has  not  followed  up  his  di- 
ligence by  a  prior  adjudication,  is  not  preferable  to  the  trustee, 
and  that  the  act  oF  Parliament  never  meant  to  save  any  such 
right  If  his  right  is  secured  to  him  in  the  ranking,  he  gains 
every  advantage  to  which  he  is  entitled. 

<  There  is  another  clause  in  the  statute,  which  declares  that  a 
discharge  by  the  trustee  shall  have  the  effect  of  completely  dia« 
encumberiiig  the  subject ;  and  I  have  no  doubt  that  this  was 
meant  to  be  applicable  to  such  a  piohibitory  diligence  as  the  pre^ 
sent  The  purchaser  is  therefore  in  perfect  safety,  and  mitft 
pay  the  price. 

Lord  MeadowbanJc,-^^  Mr.  Stein  has  not  yet  been  paid.  He 
has  only  discharged  his  heritable  security  to  disencumber  the 
subject  He  has  renounced  his  right  to  bring  a  separate  jjodicial 
sale. 

^  As  an  inhibitor  is  not  to' be  prqudieed  by  posterior  contrac- 
tions, or  heritable  securities,  so  it  is  quite  fixed  that  he  is  not  to 
be  benefited  by  them.  A  dreditor  inhilntor  can  never  be  ^aced 
io  a  better  utuation  than  if  the  heritable  right  had  not  been  in 

the  field.    That  point  was  settled  in  the  case  of  Langton,  (Mar* 
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p.  S877  and  0995,)  which,  together  with  the  case  of  Cockbums- 
path,  ought  to  be  studied,  as  contaming  nearly  the  whole  law  of 
Scotland  on  the  doctrine  of  ranking.  The  inhibitor,  therefore, 
in  this  case  cannot  have  a  stronger  or  better  right  than  if  Mr. 
Stein's  heritable  bond  never  had  been  granted.  The  only  way 
in  which  an  inhibitor  can  be  benefited  by  a  posterior  hentable 
security  is,  when  the  debtor  b  divested  in  consequence  of  that 
security,  because  his  diligence  will  then  haveleffect  in  ranking  on 
the  price.  But  an  inhibitor  can  have  no  daim  against  a  posterior 
heritable  creditor  to  prevent  him  renouncing  his  security.  Sup- 
posing,  then,  as  in  the  present  case,  such  a  security  renounced,, 
and  a  sequestration  depending,  what  can  the  inhibitor  do  f 
He  can  do  nothing  but  clum  in  and  through  the  adjudication 
of  the  trustee.  His  resource,  according  to  Lord  Cnugie^s  ar- 
gument,  would  be  another  adjudication  subsequent  to  that  of 
the  trustee.  But,  with  great  deference,  a  second  adjudication 
would  be  incompetent,  because  the  inhibitor  has  already  got  an 
adjudication  in  the  person  of  the  trustee.  Or,  if  the  inhibitor 
did  adjudge,  he  would  just  have  to  pay  the  clerks  of  court, 
and  the  proceeding  would  be  nugatory. 

<  The  Ixntls  altered  the  interlocutor,  and  decerned  against  the 
defenders. 

<  The  cause  was  again  brought  under  consideration  by  a  pe- 
tition followed  with  answers,  but  the  court  adhered  to  their 
opmion,^  Ferrier  v.  Pennkuickf  8th  July,  1812. 

308.  The  obligation  of  the  vendor  to  purge  incumbrances,  waa 
held  not  to  apply  to  an  infeftment  in  real  warrandice,  under  the 
following  drcumstances. 

<  Lord  Torpichen,  in  1689,  sold  the  lands  of  Polbeth  to  Thomas 

<  Flint     In  security  of  the  purchase,  his  Lordship  gave  real  war- 

<  randice  over  the  lands  of  Camelty  and  othen  retained  by  him. 

<  The  lands  of  Polbeth  have  ever  since  been  possessed,  without 

<  objection,  by  Flint's  heirs,  on  regular  feudal  titles. 

*  In  the  mean  time,  the  warrandice  lands  had  been  twice  sold, 

*  under  burden  of  the  infeftments  in  security,  with  personal  war- 

*  randice  from  the  disponer. 

<  In  179^  they  were,  for  the  third  time,  sold  by  Mrs.  Cakler- 

<  wood  Durham^  to  whom  they  now  belonged,  to  Robert  Grahaniy 

*  by  a  minute  of  sale,  which  specified  certain  incumbrances  affect- 

<  ing  the  lands,  (without  mentioning  the  infeftments  in  security,) 

*  and  bore,  that  there  were  no  other  on  them. 
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<  Mr.  Graham  having  discovered  these  infeftments,  refused,  on 

<  Mrs.  Durham^s  death,  to  pay  the  price  to  her  trustees  till  they 
'  were  cleared  off,  and  on  that  ground  suspended  a  charge  for  paj- 

<  meot.    He  likewise  brought  an  action  against  the  trustees,  con- 

<  eluding,  either  that  they  should  disencumber  the  lands,  or  the 

<  bargain  ^ould  be  declared  null^  and  the  trustees  liable  in  da- 
^mages. 

*  The  trustees  brought  an  action  against  the  present  Lord  Tor- 

<  phicfaen,  founded  on  the  personal  warrandice  in  the  disposition  of 
^  Camelty,  &c  by  his  predecessor,  concluding,  that  he  should  either 
^  disencumber  the  lands  of  the  infeftment  in  favour  of  Polbeth,  or 
^  refieve  them  of  the  objection  made  by  Mr.  Graham. 

^  They  likewise  brought  an  action  agunst  William  Flint  of  Pol- 
^  beth,  concluding,  that  as  his  right  to  these  lands  was  now  com- 

*  pletely  secured  by  prescription,  he  should  be  ordained  to  re- 

*  nounce  his  infeftment  over  Camelty,  &c.  as  no  longer  of  any  use 

*  to  him. 

^  The  Court  thought  Mr.  Graham,  in  the  circumstances  of  the 
'  case,  too  scrupulous,  and  therefore  conjmned  the  different  pro* 
'  cesses,  found  the  letters  orderly  proceeded  in  the  suspension,  as- 

*  smiled  the  defenders  in  the  other  actions,  and  found  the  pursuer 
^  (Mr.  Graham)  liable  in  expenses,^  TruHcea  cf  Durham  v.  Crro- 
hamy  9th  Jtdyy  1800. 

803.  When  the  vendor  has  done  what  depended  upon  him  to 
put  the  subject  in  a  situation  to  be  delivered,  the  vendee  must 
carry  it  off  at  bis  own  expense*.  • 

804.  II.  When  no  specific  agreement  has  been  made  with  regard       X 
to  the  time  of  delivery,  the  vendor  is  bound  to  deliver  the  subject  aa 
soon  as  it  is  demanded  by  the  vendee,  provided  the  latter  has  paid, 

or  offers  payment  of  the  price,  Pol&.  de  VetUCj  No.  50 ;  Domain 
Lib.  I.  Tit.  2.  §  S.  No.  14;  1.  41.  §  1.  ff.  De  Verb.  ObUg. 

805.  In  like  manner,  where  nothing  has  been  said  in  the  con- 
tract of  the  place  of  delivery,  the  vendor  is  bound  to  deliver  the 
subject  only  in  the  place  where  it  was  at  the  time  of  the  sale^ 
Dcmai^  Lib.  L  Tit.  8.  §  2.  No.  15;  1.  titt.  ff.  De  Cond.  Tut; 
L  22.  in  Jin.  ff.  De  Reb.  Cred. ;  Stair,  154.  §  19.  To  that  place 
the  vendee  is  bound  to  send  for  it ;  and  the  vendor,  moreover,  is 

*  A<^  ie  VenUt  No.  46.  The  rule  on  thia  subject  of  the  present  law  of  France  Ist 
'  Lcs  frais  de  la  delivrance  soot  i  la  charge  du  vendcurt  et  ceux  de  renlevementt  a 
*  la  diarge  de  rscheteur,  %*)X  n^ytLta  stipulation  contndre»'  Cod.  Nof.  No.  1608. 
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not  at  liberty,  without  a  just  cause,  to  remove  it  to  any  other  pface 
where  it  would  be  less  conv^ifient  or  more  expensive  for  the  ven- 
dee to  receive  delivery,  Poih.  Conir.  de  Vente,  No.  32. 

906.  III.  If  after  the  completion  of  the  contract,  and  from  causes 
which  he  could  not  prevent  or  control,  the  vendor  lose  possession 
of  the  thing  sold,  as,  for  example,  if  it  be  stolen  from  him,  his  ob- 
ligation  to  deliver  it  ceases,  and  he  is  merely  bound  to  assign  to 
the  vendee  his  right  of  recovering  the  possession,  to  be  exercised 
at  the  vendee'^s  own  risk  and  discretion :  *  Si  ea  res,  quam  ex  einp- 

<  to  prsestare  debebam,  vi  mihi  adempta  fuerit,  quamvis  earn  cus. 

<  todire  debuerim,  tamen  propius  est,  ut  nihil  amplius  quam  ac- 

<  tiones  persequendse  ejus  prsestari  a  me  emptori  oporteat :  quia 
*•  custodia  adversus  vim  parum  profidt:  actiones  autem  eas  non  so- 

<  lum  arbitrio,  sed  etiam  periculo  tuo  [tibi]  praestare  debebo,  ut 

<  omne  lucrum  ac  dispendiutn  te  sequatur,^  L.  81.  De  AcL  Empi.\ 
See  also  §  3.  Insi.  de  Empi.  Poih.  Contr,  de  Vente^  No.  60; 
Domat  on  Sale,  Lib.  I.  Tit.  2.  §  2.  No.  21. 

But  if  the  vendor  has  sold  a  thing  which,  at  the  time  of  the  con- 
tract, was  not  in  his  possession,  or  which  was  liable  to  be  evicted 
from  him  from  some  cause  which  then  existed,  and  against  which 
he  would  have  been  bound  to  warrant  the  vendee  even  after  deli- 
very ;  and  if  in  these  cireumstances  the  thing  cannot  be  procured 
and  delivered  to  the  vendee,  the  vendor'^s  obligation  to  deliver  it  is 
not  thereby  extinguished,  and  he  will  be  liable  in  damages  for  his 
failure  to  perform  it.  It  is  no  answer  to  this  to  say^  that  perform- 
ance is  here  impossible,  because  the  rule  that  an  impossible  obliga- 
tion is  void,  is  true  of  an  absolute  impossibility  only,  and  not  when 
the  impossibility  is  merely  relative,  Poih.  Conir.  de  Vente,  No. 
60.  Tr.  des  Oblig.  No.  138,  ISa 

307.  IV.  When  the  sale  has  not  been  made  upon  credit,  the  vendee 
cannot  demand  delivery,  without  at  the  same  time  ofieriog  payment 
of  the  price.  He  must  offer  too  the  whcie  price,  and  he  cannot,  upon 
oiTering  a  part  of  it,  insist  upon  receiving  delivery  of  a  correspond- 
ing part  of  the  thing  sold,  when  it  happens  to  be  divisible.    ^  Of- 

<  ferri  pretiuni  abcmptore  debet,  cum  ex  empto  agitur:  et  ideo 

<  [ct]  si  pretii  partem  ofierat,  nondum  est  ex  empto  actio,  Vendi> 

<  tor  enim,  quasi  pignus,  retinere  potest  eam  rem,  quam  vendidit, 
L.  13.  §  8.  ff.  De  Act.  Empt. ;  Vide  1.  «2.  ff.  De  Hered.  Vend.; 
1.  78.  §  %  if.  De  Contr.  Empt.;  L  31.§  8.C  DeEdiUtEdkl; 
Path.  Contr.  de  Vente,  No.  6S, 

308.  In  England,  in  like  manner,  in  this  case,  while  it  is  true. 
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on  the  one  baqd,  that  <  as  soon  fut^e  barggio  is  struck^  the  pro- 
*  perty  of  the  gopds  is  transfeixed  .(o  the  vondee/  (^  Bloc.  Com, 
448.)  it  is  held,  on  the  othar  hi^^d^  thf^t  ^  the  vendee  canqot 
^  take  the  goods  until  he  tendecs  the  price  agreed  on,  (Ibid,)  the 
▼endor  having  a  lien  upon  them,  in  security  4if^eprice,  while  they 
revain  in  his  .possession,  in  virtue  ^  which  ^e  is  entitled  to  retain 
them  unUl  the  price  is  paid,  uples^  ^  payment  has,  by  agree- 
ment, been  postponed  to  a  future  days  WkiUiker  on  Lien^  143^ 
Vide  mipra.  No.  15. 

309.  As  the  payment  of  the  price  is  the  counterpart  of  the  obli-         \y 
gation  of  delivery,  the  vendor  is  .not  .bound  to  make  delivery  even 

when  the  sale  has  taken  place  uppn  pr^it,  i^  after  the  contract, 
the  vendee  has  becomeinsolv^nt,  and  unable.to  pf^  theprice,  Poih, 
CatUr.  de  VmiCy  No.  67;  Reader  v.  ^naUMmU,  dtcd  6  T.II.  SIS.; 
AmM  V.  Baxter,  24tb  Nov.  1803*.  B|it  the  mere  circumstance 
of^e  vendee^s  insolvency  is  not  sufficient  to  authorise  the  vendor 
to  refuse  delivery,  unless  paymept.of  the  price,  qr  good  security,  is 
refused,  because  the  insolvency  of  a  party  does  not  annul  contracts 
previously  entered  into  by  him.  If,  therefore,  either  the  vendee 
or  his  creditors  are  willing  to  pay  the  price  wh^re  the  sale  bas^ 
been  for  ready  money,  or  to  g^ve  security  where  it  has  been  upon 
credit,  the  vendinr  is  bound  to  ddiver  in  the  same  way  as  if  the 
vendee  were  solvent,  BelTe  Comm.  voL  i.  p.  156.  §  3.  and  p.  952- 

310.  V.  A  question  has  been  much  a^tated  among  the  civilians, 
whether,  by  the  Roman  law,  in  the  event  of  the  vendor  refusing 
to  deliver  the  thing  sold,  he  could  be  compelled  to  deliver  it ;  or  if 
he  was  entitled  to  satisfy  his  obligation,  by  paying  the  damnum  et 
iniereese  to  the  vendee.  The  arguments  on  both  sides  are  shortly 
stated  in  the  following  terms  by  Fothier,  who  decides  in  favour  of 
the  former  opinion. 

^  On  a  agit^  la  question,  si  le  vendeur  qui  a  et^  condamne  a 

*  livrer  la  chose,  et  qui  Pa  en  sa  possession,  pent  etre  contraint 

*  pr6cifli6ment  k  la  livrer ;  ou  si,  sur  son  refus  de  la  livrer,  son 

<  obligation  et  la  condamnation  doivent  .seulement  se  convertir  en 

<  une  obligation  et  en  une  condamnation  de  dommages  et  interdts. 
^  PloMeurs  Interpretes  du  Droit  Romain,  et  entre  autres  Sculting 

*  et  Noodt,  ont  £t6  de  ce  dernier  sentiment    lis  se  fondent,  Imo. 

*  sur  la  Loi  4,  cad.  de  act.  empi*  qui  dit  .formellement  que  le  vei>- 
^  deur  qui,  par  malice  et  obstination,  ne  livre  pas  la  chose,  doit 

*  Stre  condamn^  aux  dommages  et  int^i^ts  de  Tacheteur :  Si  ira- 

*  Vide  iflfn,  tf  tlic  effect  of  inaolf  tney  on  th^  eontraeb 
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diiio  rei  veneUke  FRbcACtA  venditoris  rUm  Jiaif  guanH  inieresse 
compkri  empiiontm  Jutrit  arbUraius  prcesesj  ian^tm  in  condtm- 
naitbfiis  icudoHonem  deducere  ci^rahii.  lis  disent,  Sdo.  que  te 
vendeur  d^meurant  j)ropri6taire  de  la  chose  vendue  ju&qu'^il  la 
traditioni  il  serbit  indiyil  de  le  d^pouiller  par  force  de  sa  propre 
chose.  Enfin,  3tio.  ils  alleguent  que  t^est  utie  maxime  de  Droit 
que  Nemo  potest  cogi  preset^  ad  factum  t  d^od  ils  concluent  que  * 
Nemo  potest  eogi  ad  traXHohem. 

^  L^opmion  contnure  a  aussi  d^illustres  d^fenseurs.  Je  la  crcis 
plus  veritable,  et  je  pense  qu^en  cas  de  refus  par  le  vendeur  de 
livrer  la  chose  vendue  qu^  a  en  sa  possesion,  le  Juge  peut  per- 
mettre  k  Facheteur  de  la  saisir  et  de  Tenlever,  si  cVst  un  meuble; 
ou  de  s^en  mettre  en  possession,  si  c^est  un  fonds  de  terre  ou  une 
maison^  et  d^n  expulser  le  vendeur  par  le  ministere  d^un  Ser- 
gent,  s*il  Hefiisoit  d^en  sortir.  II  est  facile  de  r6pondre  aux  rai- 
sons  all^gu^es  ci-deteus  pour  la  premiere  opinion.  La  r£ponse  k 
la  Loi  4,  Cod.  de  act.  empt  est  que  cette  Loi  acoorde  bieo  k 
Pacheteur  Taction  in  id  quod  interest^  contre  le  vendeur  qui  re- 
fuse injustement  de  lui  livrer  la  chose  vendue;  mais  elle  ne  dit 
pas  que  cette  action  soit  le  seul  moyen  qu^il  ait  pour  se  fatre  ren- 
dre  justice.  Paul,  Sent.  1.  IS.  4.  dit  formellement  que  le  ven- 
deur peut  §tre  oontraint  pr&nsement  a  livrer  la  chose,  potest  cogi 
ut  tradai:  mais  comme  il  n^est  pas  toujours  facile  k  Pacheteur  de 
se  faire  mettre  manu  milUari  en  possession  de  la  chose  vendue, 
le  vendeur  pouvant  la  soustraire  et  la  cacher,  il  est  pennis  k 
Pacheteur,  par  cette  Loi,  d'*avoir  reoours  k  Paction  in  id  quod  m- 
terest ;  il  a  le  choix  des  deux  moyens.  A  P%ard  de  ce  qu*oii 
dit  en  second  lieu,  que  le  vendeur  deroeurant  propri^taire  de  la 
chose  vendue,  il  seroit  incivil  de  lui  oter  de  violence  ce  qui  lui 
appartient,  je  r^ponds  qu**!!  n  y  a  pas  plus  d^inciviliti  I  cela,  qu*4 
saisir  les  biens  d^un  d^biteur  qui  refuse  de  payer  ce  qull  doit. 
Enfin,  quant  k  ce  qu^on  dit  que  Nemo  potest  cogi  adjbdumj  et 
que  les  obligations  qui  consistent  k  faire  quelque  chose,  se  r£soU 
vent  in  id  quod  interest  actoris^  je  reponds  que  cette  maxime  u*a 
d^application  que  lorsque  le  fait  renferm^  dans  Pobligation  est  un 
pur  fait  de  la  personne  du  d6biteur,  merumjactum;  comme 
lorsque  quelqu^un  h'eat  oblig6  envers  moi  de  me  copier  mes  cas- 
hiers ou  de  me  faire  un  foss£,  il  est  Evident  que  je  ne  puis  le  faire 
forire  ou  travailler  au  foss^  malgr^  lui,  et  que  son  obligation,  en 
cas  de  refus  par  lui  de  Pex£cuter,  doit  n&^essurement  se  r^soudre 
en  dommages  et  int6r6ts.    II  n^en  est  pas  de  m£me  du  fait  de  la 
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tradition :  ce  fait  non  est  merumjbctym^  sed  magis  ad  dationem 
aecedii  ;  et  le  d^biteur  peut  y  £tre  contnunt  par  la  saisie  et  Ten- 
16yement  de  la  chose  qu'^il  s^^toit  oblig^  de  livrer.  Notre  senti** 
roent  est  celui  de  Cujas,  adh.1.  ff.de  act.  empt ;  de  Zoes,  pa- . 
roL  ad  d.  t, ;  de  Peres,  Cod.  ad  d.  i. ;  de  Davesan,  TV.  de  empU 
vend. 

*  Parmi  ceux  memes  qai  croient  la  premiere  opinion  plus  con^ 
forme  au  Droit  Romain,  il  y  en  a  qui  oonviennent  que  les  Bo- 
mains  s^6toient  &art£8  en  cela  du  Droit  naturel.  Cest  le  senti- 
ment de  Barbeyrac.  Enfin  il  paroit  que  Popinion  que  nous  em« 
brassons  est  suivie  dans  la  pratique,  comme  en  convient  Wis8^m« 
hack,  quoiqu**!!  soil  de  Topinion  contraire. 
<  II  y  a  n&mmoins  certains  cas  dans  lesquels,  pour  des  consider- 
ations  particulieres,  notre  decision  doit  souffrir  exception.  Par 
exemple,  si  une  personne  qui  6toit  dans  Hntention  de  dimolir  sa 
maison,  m^'a  vendu  une  certaine  poutre,  ou  quelque  autre  chose, 
faisant  partie  de  cette  maison ;  quoique  les  Loix  Bomaines  qui 
ne  permettoient  pas  la  vente  des  choses  unies  &  des  ^ifices, 
n^aient  pas  lieu  parmi  nous,  et  que  cette  vente  soit  valable,  n&m- 
nxnns,  si  le  vendeur,  ayant  chang6  d'^avis,  et  ne  voulant  plus  d£- 
molir  sa  maison,  refuse  de  me  livrer  ces  choses,  on  ne  me  per- 
mettra  pas  de  d^molir  sa  maison  pour  enlever  les  choses  qull  m^a 
vendues  qui  y  sont  unies,  et  son  obligation  doit  en  oe  cas  se  r6« 
soudre  en  dommages  et  intirets.  II  y  a  un  int^rgt  public  qui 
s'oppose  i  la  demolition  d'^up  Edifice ;  et  d^ailleurs,  lorsque  le  d& 
biteur  doit  ressentir  dp  Te^c&ution  de  son  obligation  un  dommage 
beauooup  plus  conud^able  que  celiu  que  le  cr^ancier  pent  re»- 
sentir  de  Tinex^ution,  il  est  de  Y&\fXL\&  que  le  cr^ncier  se  con- 
tente  d'^etre  ipdemnise  de  ce  qu'il  souffre  de  Tinexdcution,  par 
une  condamnation  de  dommages  et  int^^ts,  et  qu^il  ne  puisse 
coHtraindre  en  ce  cas  le  d^biteur  k  Tex^cution  precise  de  Tobli- 
gation,^  Poth.  Conir.  de  Vente,  No.  .68 ;  Vide  Vinnius.  p.  608,. 
811.  VI.  The  next  question  is,  Supposing  that,  i^fler  the  vendee 
has  paid  the  price,  the  vendor  ultimately  fails  in  his  obligation  to 
delivei:  the  thing  sold,  into  what  does  that  obligation  resolve  ?  and 
what  is  the  nature  and  amount  of  U^e  claioi  which  in  that  even^ 
arises  to  the  vendee  ? 

This  is  a  qt;estioi|  upon  which  a  di^erence  of  opipion  has  exm 
isted  among  the  civilians,  and  which,  if  we  look  merely  to  the  text 
of  the  Boman  law,  appears  to  be  attended  with  considerable  diffi- 
culty.   By  the  earlier  commentators  on  that  law,  it  was  held  that 
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iht  action  ex  empio^  #Mch  was  cdttipetent  to  the  vendee  in  the  cir- 
ciimstances  which  we  are  now  considering,  bad  merely  one  object- 
that  the  vendee  could  merelj  daini,  instead  6f  the  thing  itself  whkh 
dUght  to  have  been  delivered  to  hinij  the  loss  which  he  suffered  in 
consequence  of  its  not  being  deUvered ;  ted  that  the  amount  of 
this  loss  was  nothbg  more  than  the  vaiue  of  Ac  thing  sM  at  the 
date  of  the  action. 

*  A  different  view  was  taken  of  the  vendee^s  atuatioD,  and  of  the 
nature  and  extent  of  his  claim,  by  Dumoulin,  who  held,  that  the 
action  at  the  vendee^s  instance  has  two  objects,  and  that  he  is  en- 
titled to*  make  two  distinct  claims  against  th6  vendor ;  that  the 
former  of  these  claims  (which  is  the  same  in  all  posuble  circum- 
stances) is /br  repayment  of  the  price ;  and  the  latter,  the  amount 
of  which  varies  according  as  the  value  of  the  thing  sold  has  risen 
or  fallen  in  the  interval  between  the  date  of  the  contract  and  the 
date  of  the  action,  hjbt  the  damage  whidi  the  vendee  hoe  suffered 
in  cotiscqncnce  of  the  Uon-delivery,  MoRn,  Tritctat.  de  eo  quod  in* 
teresty  No.  68, 69,  &c. 

This  last  opinion  agdn  has  been  opposed  by  Caillet  [CaSBet  de 
Eviction,  in  MeermatCe  TheeaUruSj  8.  SS4.)  and  Domat,  (Donutty 
1.  80.  §  Id.  14.  r^  eeq^.)  who  insist  that,  according  to  the  sense  of 
a  number  of  texts  of  the  Romad  law,  the  vendee^s  claim,  when  the 
value  of  the  subject  at  the  date  of  the  action  is  less  than  the  amount 
of  the  price,  is  limited  to  the  value,  in  the  same  way  that  his  claim 
is  increased  beyond  the  amount  of  the  price  when  the  value  of  the 
subject  has  increased.  These  texts  are  examined  in  detail,  and 
the  reasoning  founded  upon  them  is  replied  to  by  Pothier,  who 
adopts  the  opinion  of  Dumoolin.  That  opinion,  he  observes,  is 
ibunded  upon  the  true  view  of  the  nature  of  the  contract  of  sale, 
which  is  a  mutual  contract,  in  Which  each  party  is  bound  on  con* 
dition  only  that  the  other  party  performs  his  engagement.  The 
vendee,  therefore,  having  become  bound  to  pay  the  price,  provided 
the  thing  sold  was  delivered  to  him,  if  it  is  not  delivered  to  him 
he  is  no  longer  bound,  and  if  he  has  paid  the  price  he  is  entitled 
to  claim  it  back ;  and  it  would  be  contrary  to  equity,  that  the  ven- 
dor, who  is  in  fault  by  failing  to  deliver,  should  thereby  gain,  at 
the  expense  of  the  vendee,  the  difference  between  the  price  and  the 
diminished  value.  This  daim,  therefore,  for  repayment  of  the 
price,  is  founded  in  the  nature  of  the  contract,  and  arises  necessa- 
rily from  the  situation  of  the  parties,  and  cannot  be  aflbcted  by  the 
accidental  circumslanct?  of  tht?  alteration  in  the  value  of  the  thing 
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sold.  That  alteration,  whether  the  value  has  increaBed  or  dimi. 
ni^ed,  enters  merely  into  the  secondary  clmms  of  the  vendee  for 
damages,  in  consequence  of  the  vendor^s  breach  of  contract 

Upon  these  principles,  therefore,  Pothier  decides,  that  if  A  has 
bought  a  house  for  L.1000,  and  paid  the  price,  and  if,  by  a  stroke 
of  lightning,  happening  after  the  date  of  the  contract,  but  before 
delivery,  it  ha^  been  injured  to  the  extent  of  half  its  value,  still,  if 
the  vendor  is  unable  to  deliver  it  in  terms  of  the  contract,  A  is 
entitled  to  claim  repayment  of  the  whole  sum  of  L.1000,  although 
the  house  is  by  that  time  worth  only  L.500,  Poth.  Cantr.  de  Venie, 

Na69. 

I  have  not  observed  that  this  question  has  ever  been  the  subject 
of  decisioi^  in  our  law. 

312.  Whatever  doubts  nuiy  have  existed  upon  the  question, 
whether  tjie  vendee  is  entitled,  in  all  cases,  upon  the  vendor^s 
failure  to  deliver,  after  having  received  the  price,  to  claim  repay* 
ment  of  the  entire  price,  even  when  the  value  of  the  thing  sold  has 
fallen  below  the  price,  in  the  interval  between  the  sale  and  the  de- 
mand of  delivery,  it  is  certain  that  the  vendee'^s  clum  is  not  limited 
to  the  mere  repayment  of  the  price,  token  he  hoe  actually  euffered 
damage  by  the  vendor" a  breach  qf  contract^  but  extends  to  the  re« 
imbursement  of  his  loss ;  and  may,  therefore,  in  many  cases, 
greatly  exceed  the  amount  of  the  price.  But,  in  applying  this  ge- 
neral principle  to  practice,  various  questions  have  arisen  with  re« 
gard  to  the  extent  of  the  vendee^s  claim,  and  the  manner  in  which 
his  loss  is  to  be  estimated. 

In  the  Roman  law,  by  a  constitution  of  Justinian,  it  wos  enact* 
ed,  that  in  a  certain  dass  of  cases,  in  which  sales  are  included,  viz. 
<  in  omnibus  caubus  qui  certam  habent  quantitatem  vel  naturam,' 
the  sum  of  damages  to  be  awarded  should  not  exceed  double  the 
value  of  the  thing  due.  Much  controversy  and  doubt  prevailed 
among  the  earlier  civilians,  as  to  what  were  the  cases  contemplated 
in  the  first  part  of  this  law.  The  true  explanation  seems  to  be  that 
given  by  Dumoulin,  that  the  cases  in  which  the  damages  are  to  be 
restricted  are  those  in  which  the  damage  relates  merely  to  the  thing 
which  is  the  object  of  the  obligation  which  has  been  violated,  and 
not  to  any  thing  more  remote,  Mciin.  TracUU.  de  eo  quod  interest^ 
No.  37—42,  et  segq. 

Be  this  as  it  may, ,  however,  the  regulation  introduced  by  Jus- 
tinian  is  altogether  arbitrary,  knd  has  not  been  followed  in  our 
Courts.    Even  in  the  B.oman  law,  too,  it  was  limited  in  its  opera« 
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tion,  to  certain  spedfied  eases.  It  is  necessary^  therefore,  to  hare 
recourse  to  the  general  principles,  in  order  to  discover  what  is  the 
true  nature  and  extent  of  the  Tendee^s  claim,  and  how  the  loss  is 
to  be  estimated,  for  which  he  is  entitled  to  claim  reparation. 

The  general  prindple  upon  which  the  vendee^s  claim  rests,  as 
well  as  the  general  nature  of  the  claim  itself,  maj  be  most  concisely 
as  well  as  most  accurately  stated  in  the  language  of  the  Roman 
law,  which  indeed  has  been  adopted  by  our  own  writers.  *  Si  res 
^  yendita  non  tradatur,  in  id  quod  interest  agitur :  hoc  est,  quod 

<  rem  habere  iniereet  emptoris^  L.  1.  ff  d^  act.  empt.    *  Empti  ju* 

<  dicium  non  pretium  continet  tantum  sed  omne  quod  interest 
^  emptoris,^  L.  43.  eftted.  HL    <  Si  commissa  est  stipulatio  raiam 

*  rem  dominum  habituram^  in  tantum  competit  in  quantum  mea 

<  interfuit :  id  est,  quantum  mihi  abeet  quantumque  lucrari  potui^ 
1.  IS.  ffrat.  rem.  hoi.    '  Si  traditio  rei  venditse  juxta  emptionis 

<  oontractum  proeacia  venditoris  non  fiat:  quantiintereeee  compleri 
^  empiionem  fuerit  arbitratus  Prseses  provincise,  taMum  in  condem^ 

<  naiionis  taxationem  deducere  curabit,*  1.  4f.  Cod.  de  act.  empt. 

Following  the  principles  contained  in  these  texts,  Pothier  says, 
^  Ldrs  done  que  Ton  dit  que  le  debiteur  est  tenu  des  dommages  et 

<  int&rets  du  creander,  resultans  de  Hnex^cution  de  Tobligation, 

<  cela  veut  dire,  qtiCU  doit  indemniser  le  creancier  de  la  perte  que  lui 

*  a  caus6j  et  du  gain  dont  Ta  priv6  Tinex^cution  de  ToUigation,* 
Path  des  Oblig.  No.  169. 

In  like  manner,  in  our  law.  Lord  Stair  says,  <  Interest  doth 

<  both  comprehend  damnum  emergens  et  lucrum  cessans^  Stair^ 
158.  §  16. ;  and  Erskine  lays  it  down  as  a  general  rule,  that  ^  in 

<  all  obligations  concerning  things  lawful,  and  in  themselves  posu- 

*  ble,  the  obligant  who  fails  in  the  performance  of  his  part  must 

<  make  up  to  the  creditor  the  damage  he  has  sustained  through 

<  the  non-performance,  agreeable  to  the  rule  hcofacti  non  prctsta^ 

<  bUis  vd  non  prcestiii^  succedit  damnum  et  interesse^  Ersk.  3. 3. 
86. 

The  general  rule  here  announced  requires,  however,  in  its  ap* 
plication  to  the  contract  of  sale,  to  be  explained  and  qualified  in 
various  particulars. 

It  is  not  to  be  imagined  that  the  damnum  et  interesse  which 
comes  in  place  of  the  principal  obligation,  includes  aU  the  loss 
which  can  in  any  way,  directly  or  remotely,  be  traced  to  the  ven- 
dor'^s  failure  to  deliver  the  thing  sold.  The  vendee^s  claim  ex* 
tends,  not  only  to  all  that  the  subject  sold  has  cost  him  besides 
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the  price,  as,  for  example,  the  ezpenoee  of  the  contract,  but  also 
comprehends  the  increase  on  the  value  of  the  thing  itself,  when 
the  value  has  risen  subsequently  to  the  date  of  the  contract.  Path, 
CorUr.  de  Vente,  No.  69 :  it  extends,  in  short,  to  all  the  damage 
which  relates  directly  to  the  thing  sold  itself,  qiut  circa  ifsam  rem 
consisHi^  L  81.  §  3.  ff.  dl^  act.  empt.  But,  in  the  ordinary  case  at 
least,  the  claim  extends  no  further ;  and,  in  particular,  it  does  not 
include  that  damage  which  is  remote  and  indirect^  Domai.  1.  0S. 
§  18.  In  further  explanation  of  this,  it  is  necessary  to  distinguish 
the  diflRsrent  circumstances  in  which  the  parties  may  be  jdaoed 
when  the  vendor  fails  to  make  delivery,  and  the  different  kinds  of 
loss  which  may  be  suffered  by  the  vendee  in  consequence  of  that- 
failure. 

SIS.  (1.)  The  general  rule  is,  that  the  vendor  is  liaUe  merely 
for  such  loss  as  it  can  be  presumed  that  the  parties  contemplated, 
at  the  time  of  the  contract,  as  likely  to  arise  from  the  non-delivery- 
of  the  thing  sold ;  and  that,  in  the  ordinary  case,  they  are  pre- 
sumed to  have  contemplated  merely  that  loss  which  related  to  the 
thing  sold  itself,  and  might  result  diredhf  from  the  vendee  not  re- 
coving  it,  but  not  that  further  loss  which  is  extrinac  to  the  thing 
sold,  and  arises  remotdy  and  indirectly.  Such  was  the  riile  of 
the  Roman  law.  <  Cum  per  venditorem  steterit  quo  minus  rem 
^  tradat,  omnis  utilitas  emptoris  in  sstimationem  venit,  quce  modo 
*  circa  ipsam  rem  consistit!  1.  21.  §  S.  ff.  d^  act  empt.  Suppose, 
for  example,  that  A.  has  bought  a  quantity  of  com  for  the  feed- 
ing of  the  horses  employed  in  cultivating  his  lands,  that  in  conse- 
quence of  the  vendor'^s  failing  to  deliver  the  omm,  the  horses  have 
become  unfit  for  work,  and  the  lands  have  lain  uncultivated,  the 
claim  of  damage  here  will  extend  merely  to  the  difference  between 
the  price  of  the  com  at  the  time  of  the  contract,  and  the  price 
which  A.  must  have  paid  for  the  same  quantity  at  the  time  when 
it  ought  to  have  been  delivered,  but  will  not  extend  to  the  loss 
which  the  vendee  may  have  further  suffered  by  his  lands  not  be- 
ing cultivated,  this  being  a  loss  which  is  extrinsic  to  the  thing 
sold :  which  could  not  have  been  contemplated  by  the  parties  in 
making  the  contract :  and  which,  therefore^  the  vendor  is  not 
bound  to  repair  *• 

The  rule  in  the  law  of  Scotland  is  the  same.    Mr. 


*  PoO^  Contr.  ic  VenU^  No.  72;  Tr.  da  Ob»g.  No,  161,  whmoUicr  aaalogooi 
caiet  m  put. 
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says,  ^  No  damago  which  is  remote  or  indirect  ought  to  enter  into 

<  die  computation.     Thus,  though  the  debtor^s  failing  to  make 

<  punctnal  payment  should  ha?e  drawn  after  it  the  utter  ruin  of 
^  the  creditor,  still  the  creditor  can  demand  no  more  nomine  damni 

<  than  the  rnmbursement  of  the  coats  of  suit  or  expense  of  dili- 

<  gence  truly  disbursed  in  recovering  bis  debt,^  ErsJc,  3. 3.  86. 

This  ptindple  recdved  effect  in  the  following  cases : 
*  Keith  of  Bruxie  sold  Paterson  wheat  deliverable  at  Borrow* 
stDUBnesSy  whidi  he  was  to  bring  from  England^  and  failed  in 
performance.  On  the  fa^th  of  this  baigain,  Patqrson  sold  the 
like  qiiantit|r  at  an  advanced  price,  deliverable  at  the  same  place, 
and  failed  also  in  performiMBoe.  The  baxters  sued  Paterson, 
and  recovered  as  damages  the  difference  betwixt  the  price  sold 
at  and  the  current  fMrioes  at  the  time  of  delivery,  with  the  ex- 
pence  of  process.  Paterson  sued  Bruxie,  and  claimed  of  dama« 
gea,  ImOj  The  difference  betwixt  the  price  in  the  contract,  and 
that  in  the  contract  with  the  baxters.  2db,  The  damages  he  paid 
the  baxters,  8lia>  The  expence  of  process  that  he  pud  the  bax- 
ters. 4^  His  own  expenoes  in  that  process.  Bto.  The  expence 
of  this  process.  The  court  gave 'him  the  difference  betwixt  the 
priceAn  his  ownooniract  and  the  current  price  when  the  wheai 
should  hasDS  been  deUvered^  which  includes  in  it  both  the  first  ar- 
tieles.  fi<fe,  The  expenoes  of  this  process ;  but  they  refused  the 
Mrd  and  Jburth  articles  as  being  consequential  damages  not 
connected  with  the  contract.^  Paterson  v.  I^eithj  88th  February^ 
1745.    Etch.  Dam.  and  InL 

The  same  principle  was  applied  in  a  later  case,  and  in  the  foI« 
lowing  circumstances. 

M^Kellar  sold  to  Scougall  and  Company  144  bags  of  coffee  at  a 
eertttn  prioe.  Scougall  and  Company,  without  receiving  delivery, 
resold  these  144  bags,  and  80  bags  more,  making  in  aU  174  bags 
to  Balfour,  Junor,  and  Company ;  from  circumstances  over  which 
M^Kellar  had  no  control,  he  failed  to  deliver  the  144  bags  to 
Scougall  and  Company,  in  consequence  of  which  Balfour,  Junor, 
and  Company,  not  being  ofiered  the  whole  174  bags  which  they 
had  boQght  from  Scougall  and  Company,  refused  to  receive  the 
smaller  quantity  of  SO  bags.  An  action  of  damages  was  brought 
by  Scongall  and  Company  agiunst  M^Eellar  for  reparation  of  the 
loss  which  they  had  sustuned  by  the  transaction,  and  the  Lord 
Ordinary  found  the  defender  liable,  not  only  for  the  loss  of  profit 
which  the  pursuers  would  have  derived  from  the  resale  of  ^A^  144 
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bagi  to  Baifoor,  JinKir^  and  Cdmpmy,  ooiaMting;  to  L.  159^  89. 
9id,  but  also  ftxr  the  loss  wbtcb  tbay  sostaftned  by  Balfour,  Jundr^ 
and  Company  rdwkig  to  nc^e  the  dO  bags,  amoiiming  to 
L.  88,  9s.  3^.  But  the  eomt  altefed  the  mttflotutor  hi  so  fkr  as 
lelat^  to  the  loss  npon  the  30  bags,  whiab  the  defender  bad  mmi. 
tamed  was  indiiect  lo6%  and  not  in  the  cootemplatioii  of  the  parties 
at  the  thne  of  the  first  sale.  Duinkp  y.  M^EObr^  SIst  May,  1815. 

814.  (2.)  When  it  appears  from  the  terms  of  the  contitu^t  that 
lemote  and  in^Breet  damage  bas  aetoally  been  in  the  contempla- 
tion of  the  parties,  and  that  the  Tendor  bes  dcber  expressly  or  ta- 
dtly  charged  himsetf  with  flfaeh  damage  in  case  of  his  faSmg  to 
deliver,  he  will  be  made  liable  accordingly,  Pbthier  des  OUiff,  No. 
162.  Ccntrai  de  VefOe^  No.  78. 

Thus,  if  A.  has  sold  a  house  to  B.  without  any  explanation 
bong  giren  of  the  use  to  which  it  was  fa  be  applied,  upon  A.  finl. 
ing  to  give  delivery,  he  will  be  liable  merely  for  the  diftrence  be- 
tween the  price  and  the  sum  which  it  may  have  cost  B.  to  pur- 
diase  another  house  equally  good  and  equally  suited  to  hia  pur- 
pose. But  if,  at  the  time  of  the  contract,  it  was  explained  that  B. 
Iranted  the  house  to  be  used  as  an  inn,  and  bought  it  ei!|)res8ly  ibr 
that  purpose,  A.  will  be  liable  upon  ikiling  to  deliver  at  the  sti- 
pulated time,  not  only  to  repay  the  price  and  the  difference  be- 
tween the  price  and  the  sum  required  at  the  time  of  defivery  to 
buy  a  bouse  equally  good  and  equally  suited  to  the  vendee^s  pur- 
pose, but  also  for  his  loss  of  profit  in  consequence  of  being  pre- 
vented from  exerctauig  his  trade,  if  another  house  could  not  be  got 
immediately,  Potkierdes  (XUg.  No.  16% 

So,  if  1  have  bought  a  quantity  of  beams  of  wood  from  a  car- 
penter, intending  to  prop  my  botise  with  them,  and  in  consequence 
of  his  facing  to  deliver  them,  I  have  been  prevented  from  prop- 
ping a  house,  and  it  has  fallen,  the  carpenter  will  not  be  liable  for 
the  value  of  the  house,  because  no  such  consequence  of  the  non- 
delivery of  the  thing  sold  can  be  presumed  to  have  been  in  his 
contemplation.  But  if,  upon  my  house  threatening  to  fall  imme- 
diately, I  have  applied  to  a  carpenter,  and  have  bought  a  quanti- 
ty of  props,  telling  him  at  the  stime  time  that  they  must  be  deli- 
vered without  delay,  and  applied  in  order  to  save  the  house,  and 
he  undertakes  accordingly  to  deliver  them,  and  fails  to  perform 
his  obligation,  if  the  house  falls  be  will  be  liable  for  the  loss  of 
the  house,  Poth.  Contr.  de  Vente,  No.  73. 

Even  in  ca^s  of  this  sort,  fadMrever,  the  claim  of  damage  has 
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certain  limits.  In  the  case  last  put,  for  example,  Dumoulin,  and 
after  him  Pothier,  hold  that  the  carpenter  would  be  liable  mere- 
ly in  the  value  of  the  house  itself,  and  not  for  the  value  of  the 
furniture  which  may  have  been  destroyed  by  the  fall,  because  he 
is  not  presumed  to  have  known  that  furniture  was  in  the  house, 
it  bang  usual  to  displenish  houses  which  are  to  be  propped, 
M6an.deeoguodiniere$iyHo.G8i  PoiK  des  ObUg.  Ho.  163. 

315.  (3.)  In  applying  the  principles  above  stated  to  practice, 
considerable  difficulty  has  been  experienced  in  fixing  the  manner 
in  which  the  amount  of  damage  due  to  the  vendee  is  to  be  ascer- 
tained ;  and  no  certain  rule  seems  yet  to  be  established.  This 
difficulty  may  arise  in  various  ways. 

Where  the  bargain  has  been  that  delivery  shall  be  made  either 
on  a  day  certain,  or  at  any  time  during  a  certain  term,  the  ques- 
tion arises  upcm  the  vendor  failing  to  deliver  at  all,  at  what  timt 
shall  the  price  be  taken  which  is  to  be  the  measure  of  the  vendeeV 
daim  of  damage  when  the  price  has  risen  after  the  date  of  the  con- 
tract? 

Again,  when  the  veodw  and  vendee  reride  in  different  places^ 
and  the  thing  sold  is  destined  to  be  conveyed  from  the  residence 
of  the  former,  where  it  is  to  be  delivered,  to  the  residence  of  the 
latter,  the  question  arises  upon  failure  to  deliver,  whether  the  da- 
mage shall  be  estimated  according  to  the  price  ai  the  port  qfdesH^ 
nation  or  at  the  port  ^delivery. 

SIO.  In  the  former  class  of  cases,  where  the  question  was, 
at  what  time  the  price  should  be  taken,  so  as  to  obtain  a  measure 
for  estimating  the  amount  of  the  damages,  the  course  of  dedsiona 
has  not  been  uniforQi,  and  it  is  difficult,  from  the  judgments  which 
have  been  pronounced^  to  lay  down  any  certain  rule.  What  has  ac- 
tually been  decided  will  appear  from  Uie  following  cases. 

The  first  case  was  one  in  which  the  matter  was  very  fully  dis- 
cussed, and  much  difference  of  opinion  prevailed  on  the  bench, 
the  case  being  ultimately  decided  by  the  narrowest  majority.  It 
appeared  that  on  the  3d  of  October,  1799>  Morrison  purchased 
from  Boswell  a  quantity  of  whisky  at  6s,  and  4d.  per  galloo.  Oa 
the  same  day  the  news  arrived  that  the  distilleries  were  to  be 
stopt,  in  consequence  of  which  the  price  of  spirits  rose  immediate- 
ly, and  continued  to  rise  for  many  months  afterwards,  till  the 
selling  price  reached  16s.  per  gallon.  Boswell  supposing  that 
Morrison  had  had  intelligence  of  the  expected  event  at  the  time 
of  the  bargtun,  refused  to  deliver  the  spirits,  upon  which  an  action 
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^Ril8  raiBed  concluding  for  £200,  as  the  amount  of  the  lott  sustamed 
through  the  non-delivery.    Damages  were  found  due,  and  upon  a 
remit  to  the  Lord  Ordinary  to  fix  the  amount,  his  Icwdship  pro^ 
nounced  the  following  interlocutor :  ^  Finds,  that  on  the  morning 
of  the  Sd  October,  17999  the  pursuer,  James  Morrison,  pur- 
diased  frcmi  the  defender,  Thomas  Boswell,  four  puncheons  of 
whisky,  at  the  rate  of  5s.  and  4d.  per  gallon,  to  be  delivered  to 
the  pursuer  the  same  day :  Finds^  that  the  defender  &iled  to 
deliver  the  spirits  in  terms  of  the  said  bargain,  and  that  intelli- 
gence of  the  bill  brought  into  parliament  for  stopping  the  dis- 
tiliation  from  grain,  having  arrived  that  very  day,  the  price  of, 
spirits  instantly  rose,  and  continued  to  rise  for  a  considerable 
time  thereafter :  Finds^  that  notwithstanding  repeated  demands 
made  for  delivery  of  the  said  four  puncheons^  the  defender  re- 
fused, or  delayed  to  comply ;  in  consequence  of  which  the  pur- 
suer brought  the  present  action,  the  summons  in  which  was 
executed  on  Ist  November,  1799,  and  concluded  against  the  da- 
fender  for  delivery  of  the  said  four  puncheons  at  the  rate  stipu- 
lated, or  otherwise  for  the  sum  of  L.SOO  Sterling,  as  the  damages 
sustained  by  the  defender  having  failed  to  deliver  the  same : 
Finds,  that  although  it  was  in  the  defender's  power  to  have  ful- 
filled his  bargain,  and  to  have  complied  with  the  pursuer's  re- 
peated demands  for  delivery  of  the  spirits,  yet  he  wilfully  and 
culpably  refused  doing  so,  till  at  a  very  late  period  of  the  pr^ 
sent  litigation,  when  the  price  of  spirits  had  fidlen  a  very  consi- 
derable degree :  Finds,  that  in  these  circumstances,  the  defen- 
der is  liable  in  damages  to  the  pursuer  for  his  culpable  failure 
in  implementing  the  bargain ;  and,  as  from  what  is  stated  by 
both  parties,  it  appears  the  loss  sustained  by  the  pursuer  was  at 
least  equal  to  the  sum  of  L.SOO  Sterling,  concluded  for  in  the 
libel  on  the  1st  November,  1799,  the  date  of  citation  to  this  ac- 
tion, modifies  the  damages  accordingly  to  that  sum,  with  the 
interest  thereof,  from  the  said  1st  day  of  November,  1799,  and 
decerns,'  &c. 

This  interlocutor,  after  being  first  altered,  was  ultimately  ad- 
hered to  by  the  court,  but  by  the  narrowest  possible  majority. 
Different  points  are  mentioned  in  the  report  as  having  been  stated 
in  the  different  stages  of  the  cause,  and  as  having  occasbned  great 
difference  of  opbion  upon  the  bench.  The  defender  first  main- 
tained, that  in  estimating  the  damage,  ^  price  an  the  day  qfecle^ 
tffhkh  was  aba  the  day  of  deSmry^  fnuet  be  the  meamre  rf  the 
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f  damage.  To  Abb  Ike  answar  wvs  hAd  to  he  gooidi  that 
if  such  a  prinoiple  was  adimtlad»  no  bai^gam  wovU  ever  be  Ail- 
^ikd  in  atisii^  market,  and  a  breaob  of  good  f aith  wodd  become 
imifitdile.  Another  ^queation  which  dinded  the  court  was,  whe- 
•tber  the^aaaage  should  be  estimated  at  tiie  highest  selling  prices, 
lietween  the  date  when  delimjr  should  have  been  madet  aiid  the 
date  of  citatioB  in  the  action ;  or  whetlMt  ^he  highest  jijrice,  pre^ 
vious  to  decree^  should  be  taken.  The  xo^onij  of  ^  eouft 
adopted  the  latter  view ;  bnt  as  the  pursuer  had  Umi^  bis  eliam 
in  the  summons  to  L.900,  thej  agreed  v^ith  rthe  Lord  Ordinary  in 
fixing  the  damages  at  that  sum,  aMiougb,  if  estimated  according 
to  the  highest  selling  prices,  they  would  Jiave  amounted  to  more. 
One  of  the  judges  thought  that  the  true  mode  cf  estimaliog  the  da- 
mage was  to  consider  the  ordinary  course  of  trade,  and  of  the 
puccbaser's  deaUngs,  and  the  time  at  whid>  he  would  probably 
4iave  re*sold  the  commodity  in  question;  that  in  this  way  his  real 
dianoe  of  profits  would  be  ascertained ;  and  that  the  effect  of  the 
7oIe  adopted  by  the  court -would  be  to  giveliim  the  utmost  that  he 
could  possibly  have  gained,  without  subjecting  him  to  the  risk  of 
loss.  It  was  aaid,  on  the  other  band,  however,  that  to  adopt  this 
lule  would  dirow  great  ambiguity  into  the  matter  instead  of  a^ 
certaining  it  on  any  fixed  principle*. 

In  the  following  case,  however,  the  court  adopted  a  different 
mode  of  estimatiiig  the  amount  of  the  vendee^s  dami^. 

On  0th  October,  1800,  Bobinson  ft  Ck>y.  bought  from  M^CuU 
loch  600  bcrib  of  oats,  and  60  boUs  of  barley,  at  30s.  per  boll, 
deliverable  <  on  the  sands  of  Tain,  betwixt  and  the  term  of  Whit- 


*  Morrk(m  v.  AfinM^,  4A  Mmk^  1808.    In  a  note  to  the  cue  of  Tayhr  4*  Co.  ▼ 
JlforrHOfi,  17th  Jiine»  1809,  it  is  said,  *  the  principle  that  the  obligation  to  deliver 

*  in  tpede  remains,  and  then  an  equivalent  in  money  to  deliver  at  the  date  rvemofUle 

*  deene^  may  he  demanded  as  damages  for  non«implenent,  appears  to  derive  suppoet 

*  fnm  the  ease  of  SMrra  tmd  Maim  v.  Arvk  j-  Cny,  decided  SOth  November  «ii4 

*  11th  December,  1807,  in  which  Harvie  &  Coy.  haviag  stipulated  6th  September, 

*  1799,  to  deliver  to  Shirra  a  eertafai  quantity  of  whisicy  immediately  at  a  certain 

*  rate,  brolce  the  contract  by  refusing  to  deliver  it  at  that  rate.    Shirim  brought  an 

*  actfen  of  damages  before  the  Sheriff,  whidi  came  into  the  Court  of  Sessloa  by  sn*> 

*  pcalioo,  aad  in  wjakh  the  Court  found  him  entitled  to  receive  the  value  of  the 
«  «vhisky»  ataithe  daU  tf  the  Sher^U  decree,  3d  December,  1799,  dcductini;  the 

*  contract  price,  though  the  defenders  contended  that  they  were  only  liable  for  the 

*  value  at  the  reasonable  time  of  delivery^i  when  nonodelivery  became  a  breach  of 
«  contract,  and  In  particular  at  the  period  of  letOetQber,  when  Stnrra  took  fi  proU|i 

*  for  Bon-delivtiyi  as  at  that  time  the  wroiv  an^  dionage  was  coof  titutcd.' 
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<  Sunday  nett'  M<CuIiodi  delivered  imty  199  boUs  of  oato,  and 
41  bolls  of  bariey.  It  farther  appea^sd,  that  the  prices  of  oats 
and  barley  rose  progressively  during  the  period  of  the  dontract ; 
that  the  average  price  during  that  period  was  much  higher  than 
the  contract  pricei  bid  ike  price  am  the  last  day  was  much  higher 
than  the  average  prke.  The  fidlure  to  deliv^  did  not  appear  to 
have  arisen  from  bad  faith,  but  from  MCuUoch  having  miscalcu*. 
kted  the  quantity  of  the  commodity  which  he  was  able  to  pro- 
cure. 

In  an  acuon  of  damages  brought  by  Robinson  &  Co.  the  Lord 
Ordinary  found  that  the  principle  on  which  the  damages  must  be 
estimated  was  this,  <  that  in  place  of  actual  delivery  of  the  griun 

*  stipulated,  the  defenders  must  now  deliver  the  actual  value  which 

<  it  bore  at  the  time  qfdetivert/j  deducting  80s.  a  boll,  the  price 

*  he  was  by  the  bargain  entitled  to  receive:  and  his  Loiddiip 
« found  that  this  actual  value  must  be  estimated  by  taking'  the 

<  aoerOge  of  the  monthly  prices  during  the  term  allowed  in  Ae 

*  contract  for  making  delivery^  The  pursuers  in  a  petition 
agunst  this  interlocutor,  insisted  that  the  price  should  be  taken 
as  on  the  last  day  tf  ihe  term  allowed  for  delivery.  One  judge 
adopted  this  view.    But  the  Lord  President  <  expressed  his  opi- 

<  nion,  that  what  ought  to  be  given  as  damages  in  this  case,  wi^ 

*  the  value  of  actual  implement  of  the  bargain :   that  if  the  bar- 

<  gain  had  been  for  delivery  at  any  particular  period,  the  value  df 

*  the  grain  at  thai  period  ought  to  have  been  taken  as  the  value 

*  of  implement:  that  it  was  not  a  bargain  of  that  nature:  that, 

<  on  the  contrary,  it  was  a  bargain  for  delivery  during  a  term, 

<  and  would  have  been  implemented  by  delivery  at  any  period  of 

<  that  term :  that  if  this  contract  therefore  had  been  implemented, 

<  the  value  of  this  implement  to  the  pursuers  would  have  depend- 
^  ed  on  the  precise  period  at  which  delivery  happened  to  be  made: 

<  Bat  as  no  delivery  was  made  at  all,  and  as  the  defender  was  not 

<  bound  to  deliver  at  any  particular  period,  it  was  impossible  for 

<  the  Court,  in  fiung  of  what  value  implement  would  have  been, 

<  to  assume  any  particular  period  as  the  period  when  dehvery 

<  would  or  diould  have  been  made :  that  the  only  rule  they  could 

<  follow  was  to  take  the  average  price  of  the  whole  term,  as  if  an 

<  equal  quantity  had  been  delivered  in  each  month/  The  other 
judges  having  concurred  in  this  opinion,  the  Court  adhered  to 
the  interlocutor  of  the  Lord  Ordinary,  Robinson  ^  Co.  v.  M^Cul- 
lochy  S3d  Dec.  1808.   See  note  to  next  case. 

S 
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Lastly,  in  the  subsequent  case  of  Ta/j^  ^  Co.  v.  JfafrMon^ 
the  Court  proceeded  upon  a  principle  di&rent  from  that  adopted 
in  dtber  of  the  two  cases  last  mentioned.  Upon  this  occasion, 
however,  they  did  not  dissent  from  the  rule  laid  down  in  Morri- 
son V.  Boswettf  the  pursuer  himself  having  limited  his  claim  of 
damages  to  a  smaller  sum  than  h  would  have  amounted  to,  if  es- 
timated aooor^ng  to  that  rule.    The  facts  were  as  follows : 

On  the  SOth  of  October  1800,  the  defender  Morrison  sold  to 
the  pursuers,  Taylor  &  Co. '  six  puncheons  aqua,  to  be  delivered 
*  in  the  course  of  three  weeks,  at  88«  per  gallon.^  The  defender 
never  delivered  any  part  of  the  spirits,  and  it  did  not  appear  that 
he  had  at  any  time  declared  bis  inability  to  furnish  them,  or  of- 
fered any  equivalent  The  price  of  spirits  on  the  last  day  qfdeUv^ 
cry  was  said  to  have  been  not  much  higher  than  the  contract  price : 
but  soon  after  the  price  rose  very  considerably,  and  continued  to 
rise  for  some  months.  The  pursuers  raised  an  action  of  damages^ 
in  which  the  summons,  after  stating  the  bargain  proceeded  thus : 

<  That  the  pursuers,  at  the  lapse  of  three  weeks,  wrote  to  the  said 

<  John  Morrison,  requiring  him  to  deliver  the  spirits  in  terms 

<  of  the  bargain  above-mentioned,  and  since  that  period  have  fie- 

<  quently  desired  and  required  the  said  John  Morrison  and  Robert 

<  Willis  to  do  so,  or  to  make  payment  to  the  pursuers  of  the  dif- 

<  ference  of  price  between  8s«  per  gallon,  at  which  the  spirits  were 

<  sold,  and  Uie  sum  of  lis.  9d.  Sterling  per  gallon,  at  which  the 

<  pursuers  were  under  the  necessity  of  purchasing  spirits  in  order 

<  to  supply  the  place  of  the  spirits  which  they  should  have  receiv- 

<  ed  from  the  defender  as  aforesaid.^  In  further  explanation  of 
their  claim,  the  pursuers,  after  damages  had  been  found  due  ge^ 
nerally,  and  the  parties  appdnted  to  be  heard  on  the  amount, 
stated,  that  in  consequence  of  the  non-delivery,  they  had,  durinff 
ike  intervoi  between  Ae  last  day  ^  delivery  and  the  date  qf  raisinff 
the  actknj  bought  an  equal  quantity  of  spirits  from  other  parties^ 
which  they  would  not  otherwise  have  been  obliged  to  purchase  ; 
and  they  maintained  that  the  damages  due  to  them  by  the  defen- 
der must  be  held  to  be  the  difference  between  the  original  contract 
price  and  the  price  which  they  paid  to  the  third  parties,  which  last- 
mentioned  price,  they  contended,  ought  to  be  estimated  by  takinff 
an  average  of  the  ffunUhbf  prices  Jbr  the  tkne  during  which  thelaH 
quantity  was  purchased^  i.  e.  the  period  intervening  between  the 
last  day  qfddivery  and  the  date  praising  the  action. 

The  defender,  on  the  other  hand,  maintained,  that  the  damage 
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should  be  the  difference  between  the  value  during  the  term  of  de* 
livery,  (as  in  Robinson  &  Co/s  case,)  or  at  most,  on  the  last  day  of 
that  term,  and  the  original  contract  price. 

The  Lor(^ Ordinary  adopted  the  view  of  the  pursuers,  and  d^^ 
cerned  for  the  sum  concluded  for  in  the  libeL 

In  a  petition  agzunst  this  interlocutor,  the  defender  maintained, 
that  the  wrong  and  the  damage  resulting  from  it,  in  a  case  of  this 
kind,  were  both  complete  at  the  period  whet^  delivery  aught  to  be 
made;  that  the  mutual  rights  of  the  parties  ought  not  to  be  effect- 
ed by  accidental  drcumstances  happening  afler  that  period ;  and 
that  as  the  vendee^s  daxm  of  damage  would  not  be  diminished  by 
a  fall  in  the  price  of  the  commodity  after  that  date,  it  ought  not 
to  be  enlarged  by  a  ris^  of  price ;  and,  in  particuUr,  that  (he  rule 
of  talking  ^n  average  of  the  prices  between  the  last  da^pf  the  term 
for  delivery,  and  the  date  of  nusing  the  action,  waff  tp  introduce 
uncertainty  ^nd  contradiction,  by  making  the  amount  of  the  di^ 
mage  depend  on  the  pleasure  of  the  vendee,  so  that  two  persons 
who  bad  suffered  exactly  the  same  damage,  might  thus  recover 
very  different  sums,  according  as  they  hastened  or  delayed  brining 
the  aption. 

To  this  the  pursuers  answered,  <  The  failure  to  deliver  at  the 

*  stipulated  term  pf  delivery  did  not  free  the  defender  from  his 
^  obligation  to  deliver  and  turn  it  into  a  mere  obligation  to  pay  the 

<  price  at  that  term.  On  the  contrary,  he  continued  bound  to  de- 
'  liver  till  the  pursuer  chose  to  giye  up  that  claim,  and  demand 
f  damages  instead  of  performance.    Therefore  the  pursuer  h^d  a 

*  right  to  have  received  delivery  on  any  day  piior  to  (h^  d^ite  of 

*  the  summons  of  damages.  He  bad  equally  a  right  to  furnish 
f  himself  with  spirits  of  the  same  kind  at  the  expense  of  the  defend- 

*  er,  either  all  at  once,  or  on  any  one  day  of  that  term,  even  that  day 

<  when  the  price  was  highest— or  by  smaller  quantities  on  any  num- 

<  ber  of  days  during  it:  He  was  equally  entitled  to  impute  to  the 

<  defender  the  highest  priced  purchases  he  had  made  during  that 
f  time.  But  be  did  not  wish  to  go  so  far,  and  accordingly  demanded 
f  only  the  average  price  for  spirits  during  that  Ume :  The  case  of 
f  Morrison  at  least  wept  that  lengthy  and  even  farther.^ 

The  court  unanimously  refused  the  petition.     Taj/br  4r  Go.  v^ 
jtforruo9H  17th  June  1809  *t 

f  |paD«l9totbbcsM,tlicrepoftirtaftcrrefimriaf  totb«'ttftof$li]ln(#i!pfi^p^ 
ftf,  aolt)  SB  SDppofttog  tbt  nils  adopted  in  Morrkpn  v.  fiotmeUt  sddf ,  «  In  ik^ 
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317.  The  cases  which  have  now  been  cited,  relate  to  the  time 
at  which  the  price  shall  be  taken  by  which  the  damages  are  to  be 
estimated. 

The  following  case  will  shew  the  rule  which  has  l)een  adopted 
in  regard  to  the  place  which  is  to  be  looked  to  in  fixing  the  da- 
mages  where  the  goods  sold  have  been  destined  to  be  conveyed  to 
a  place  different  from  the  place  of  delivery. 

Goddard  &  Co.  sold  to  Anderson  SOO  bolls  of  barley.  Ander- 
son was  to  send  a  ship  to  Leith  to  bring  the  grain  to  Beauly.  The 
ship  was  sent,  but  delivery  not  having  been  made,  an  action  of 
damages  was  raised.     The  Lord  Ordinary  *  found  the  pursuer  en- 

<  titled  to  the  difference  between  the  price  at  which  the  defenders 

<  agreed  to  furnish  the  grain,  and  the  market  price  thereof  at  Beau* 

<  ti/f  at  the  time  when  the  vessel  sent  for  it  to  Leith  toould  haoe 
€  arrived  at  Beatdy  if  the  defenders  had  delivered  the  cargo :  and 

*  finds  that  the  pursuer  cannot  at  the  same  time  claim  the  above 

*  said  difference,  in  name  of  damages,  and  also  the  whole  freight 

<  of  the  vessel,  but  must  limit  the  claim  in  that  respect  to  the  ad- 

<  ditional  expense  incuired  by  him  in  consequence  of  the  vessel 

<  having  been  detained  at  Leith  a  greater  number  of  days  than 

<  would  have  been  necessary  if  the  defenders  had  fulfilled  their 

<  bargain.^  The  court  unanimously  adhered  to  this  interlocutor, 
by  refusing  a  petition  witboul  answers,  Anderson  v.  Goddard  4*  Co. 
21st  Feb.  1809* 

318.  VII.  The  consequences  of  a  delay  qfde'Rvery  are  analogous 
to  those  which  result  from  an  absolute  failure  on  the  part  of  the  ven- 
dor to  perform  this  obligation.  When  the  vendor  has  been  m  mora 
to  deliver,  it  is  not  enough  for  him  at  a  future  period  to  offer  de- 
livery, he  is  liable  moreover  in  damages  to  the  vendee.  Polk, 
Contr.  ie  VentCy  No.  T4k 

The  general  rule  for  estimating  the  amount  of  these  damages  is, 
that  the  vendor  is  Uable  for  all  the  loss  which  the  vendee  has  suf- 
fered, and  all  the  gain  of  which  he  has  been  aeprived  by  the  de- 
lay of  delivery,  but  that  when  there  has  been  no  fraud  on  the 
part  of  the  vendor,  the  claim  is  limited  to  the  direct  and  immedi- 
lite  loss  or  absence  of  gain,  which  must  necessarily  have  arisen 

f  tbove  cate  of  Taylor &C(k  thig  (i.e.  the  highest  price  up  to  ihe'daU  oflhtit' 

*  cm)  was  not  pursued  for.    See  ease  of  BMnum  j;  Co.  23d  Dec.  1808,  Mte  iktU 

*  cate  the  court  teat  Utfbtetieed  hy  ike  circuwutattce  that  there  t^peared  to  1>e  verfftUfSe 
« \f  any  Ham$  on  the  part  of  the  party  not  fityUXUng  the  contract.* 
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from  the  vendor^s  mora,  and  does  not  extend  to  the  remote  and 
indirect  consequences  which  cannot  be  presumed  to  have  been  for&f 
seen.  Dotnai.  1.  6S,  §  16,  17,  &  18.  Poihier,  Tr.  des  Oblig, 
No.  169 ;  de  Venie,  No.  74. 

319.  From  this  principle^  the  following  inferences  and  rules  are 
drawn  by  Pothier. 

In  the jSr^  place,  if  the  thing  sold  have  been  deteriorated,  even 
by  the  operation  of  vis  majOTy  after  the  vendor  has  been  in  mora 
to  deliver,  he  is  liable  for  the  difference  of  value.  But  the  reason 
of  this  rule  &ils,  when  it  appears  that  the  injury  would  equally 
have  happened  if  delivery  had  been  made  at  the  stipulated  time, 
e.  g.  if  an  estate  has  been  injured  by  an  inundation  after  the  ven- 
dor has  been  in  mora  to  give  possession,  the  loss  cannot  be  hud 
upon  him.  On  the  other  hand,  the  reason  of  this  exception  will 
^1,  if  it  can  be  shewn  by  the  vendee  that  he  bought  the  subject 
m  the  way  of  his  trade  &r  the  purpose  of  selling  it  again^  and 
that  he  might  have  scdd  it  before  Uie  accident  could  have  hap- 
pened. 

In  the  second  place,  it  foUows  from  the  general  principle,  that  if 
the  vendee  has  sufiisred  loss,  or  been  deprived  of  gain,  by  a  fall  in 
the  price,  subsequent  to  the  vendor's  inora,  he  will  be  entitled  to 
damages  to  a  corresponding  amount ;  e.g»i£l  have  bought  wine 
at  L.lOO  a  pipe,  and  between  the  date  of  sale  and  the  term  ap- 
pcnnted  for  delivery,  the  market  price  has  risen  U>  L.130,  and  af- 
terwards, in  the  interval  between  that  term  and  the  actual  delivery, 
the  price  has  fallai  again  to  L.lOO,  the  vendor  will  be  liable  for 
the  diffbrence  of  price,  or  amount  of  profit  which  I  have  been  pre- 
vented from  gaining. 

In  the  third  place,  the  expense  of  sending  a  ship  or  carriage  to 
cany  away  the  goods,  must  be  defrayed  by  the  vendor,  if  they 
have  returned  to  the  vendee  empty,  in  consequence  of  his  not  de- 
livering the  thing  sold.  And,  in  general,  if  the  vendee  has  in- 
curred any  expense  by  the  vend(Nr*s  diday,  which  he  would  not 
otherwise  have  incurred,  the  latter  is  liable  for  the  amount ;  e.g.i£ 
I  have  bought  a  house  in  a  town  where  it  was  necessary  f(Mr  me  to 
xcnde,  and  from  the  vendor  delaying  to  ^ve  me  possesnon^  I  have 
been  compdled  to  hire  another  house,  he  will  be  bound  to  pay  the 
rent  of  tiiis  house,  Poih.  Cmtr.  de  Vented  No.  74—78. 

820.  VIIL  Is  the  vendor  bound  not  only  to  ddiver  the  thing  sold 
to  the  vendee,  butalsotofnoI^Atmjpreprif^^i/f  andis  the  ven- 
dee enlititod,  before  he  can  be  compelled  to  pay  the  price^  to  innst 
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that  the  vendor'^s  right  to  the  property  of  the  subject  shall  be  made 
clear,  and  shall  be  conveyed  to  him  ?  or,  if,  a^Ur  delivery^  the  ven- 
dee shall  discover  that  the  subject  did  not  truly  belong  to  the  ven- 
dor at  the  time  of  the  contract,  is  he  entitled  to  demand  repayv 
ment  of  the  price,  even  although  he  has  not  yet  been  disturbed  in 
his  possession  by  the  true  owner  ? 

These  are  questions  upon  which  n  great  deal  of  controversy  has 
existed  among  lawyers,  and  which  are  attended  with  considerable 
diflSculty. 

The  Roman  lawyers,  as  is  clear  from  a  number  of  texts,  con* 
sidered  the  vendor  to  be  bound,  not,  strictly  speaking,  to  convey 
to  the  irendee  the  property  of  the  thing  sold,  but  merely,  as  they 
express  it,  ut  rem  emptori  habere  liceatj  non  etiam  ut  ejuejadat^ 
1.  30.  §  1.  ff.  cfe  act,  empt.  This  doctrine,  together  with  a  very 
important  inference  which  is  drawn  from  it,  is  distinctly  laid  down 
in  the  following  texts.  ^  Qui  vendidit,  necesse  non  habet  fundum 
emptoris  facere :  ut  cogitur,  qui  fundum  stipulanti  spopondit,^ 
.  25.  §l.fF.de  contr,  empt,  *  Sicut  aliud  est  vendere,  aliud  emere, 
alius  emptor,  alius  venditor,  ita  pretium  aliud,  aliud  merx :  at, 
in  permutatione  discemi  non  potest,  uter  emptor,  vel  uter  vendi* 
tor  sit  Multumque  differunt  prestationes :  emptor  enim,  nisi 
nummos  accipientis  fecerit,  tenetur  ex  vendito :  venditori  euffcit  o6 
et>ictionem  se  obligare,  possessionem  tradere,  etpurgari  dolo  mala: 
itaque,  si  evicta  res  non  sit  nihil  debet.  In  permutatione  vero,  si 
utrumque  pretium  est,  utriusque  rem  fieri  oportet ;  si  merx  neu* 
trius/  &c«  1.  l.ff.de  rer,  permut.  *  Qui  rem  emit,  et  post  posn^ 
de.t,  guamdiu  evicta  non  estf  autorem  suum  propterea  quod 
aliena,  vel  obligata  res  dicatur,  convenire  non  potest,"*  L  3.  C  de 
eviction. 

By  the  Roman  law,  then,  it  would  appear  thi^t,  while,  on  tbe 
one  hand,  the  vendor  was  entitled  to  insist  that  the  vendee  should 
pay  the  price  with  money  belonging  to  himself,  and  might  reject 
the  money  offered,  if  he  could  shew  that  it  did  not  truly  belong  to 
the  vendee ;  on  the  other  hand,  provided  the  vendor  sold  the  sub- 
ject in  bonajidcj  believing  it  to  be  his  own,  the  vendee  was  not 
entitled,  on  discovering  a  fault  in  the  title,  either  to  reject  it  when 
offered  to  him  by  the  vendor,  and  refuse  to  pay  the  price,  or,  after 
delivery,  to  make  a  clmm  against  the  vendor  for  repetition  or  other-. 
wise,  so  long  as  he  was  not  actually  disturbed  in  his  possession. 
It  was  only  when  the  vendor  knew,  at  the  time  of  the  sale,  that 
the  subject  truly  belopged  to  a  third  party,  that  thp  vendee  wu 
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entitled  to  sue  bim  before  actual  eviction.  Accordingly,  tbe  general 
rule,  where  tbere  was  no  fraud,  is  taken  for  granted  in  tbe  same  text 
where  this  last  point  is  decided.    <  Si  sciens  alienam  rem  ignorant! 

<  mihi  vendideris:  etiam,  piius  quam  eyincatur,utiliter  me  ex  empto 
^  acturum  putavit  in  id  quanti  mea  intersit  meam  esse  factam. 
^  Quamvis  enim  alioquin  verum  sit,  vendUorenv  hactenus  teneri^  ut 

*  rem  emptori  habere  liceatj  non  etiam  ut  ejus  fadcUy  quia  tamen 
'  dolum  malum  abesse  praestaredebeat,  teneri  eum,  qui  sdens  alie- 

*  nam  non  suam  ignoranti  vendidit  *. 

One  of  the  modem  commentators  on  the  Boman  law  maintuns 
that  this  principle  rests  merely  upon  a  legal  subtlety,  and  ought  to 
be  rejected  as  contrary  to  natural  equity.  ^  This  is  Caillet,  the  au- 
thor of  a  commentary  on  the  title  of  the  Code  de  Evictionibus. 
This  author,  after  commenting  on  the  texts  of  the  Roman  law,  in 
which  the  prindple  now  under  review  is  laid  down»  says,  <  Unde 
^  certisoma  conjectura  tentare  possumus,  hodie  etiam  in  vendiUone, 

<  aliquando  ante  evictionem,  adversus  venditorem,  licet  ignorans 
^  rem  alienam  tradiderit  agi  posse  in  id  quod  interest,  scilicet,  si 
'  immineat  evictio,  ut  lut  Accursius  in  hac  lege,  quae  quidem  &en- 
'  tentia  falsa  est,  si  ex  reg%d%s  juris  civiUs  estimetur,  sed  tamen 

<  obtinere  debet  apud  nos  propter  equitatem,  nee  moveri  debemus 

<  reguU  juris,  quse  sol&  ratione  civili  non  etiam  equitate  naturaii 

<  sititur,  imo  verius  videtur  hodie  venditorem  non  liberari  nisi  rem 

<  feeerit  emptoris,^  CaiUet  Comm.  ad  I  3.  6.  13.  and  24.,  C.  de 
Evici.  in  Meerman^  Thesaur.  torn.  S.  p.  SSO. 

The  more  common  opinion,  however,  of  the  continental  lawyers 
seems  to  be,  that  the  principle  of  the  Boman  law  is  conformable  to 
the  nature  of  the  contract  of  sale,  as  well  as  to  the  principles  of  equity. 
Thb  last  opinion  is  adopted  by  Pothier,  who,  in  the  introduction  to 
his  treatise  upon  sale,  says,  <  Le  Contrat  de  Vente  est  un  contrat 

*  par  lequel  Tun  des  contractans,  qui  est  le  vendeur,  s^oblige  envers 
^  Tautre  de  lui  Jhire  avoir  Ubrementj  i  Hire  de  proprUtaire,  une 
^  chose^  pour  le  prix  d^une  certaine  somme  d^argent  que  Tautrc 

*  contractanty  qui  est  Tacheteur,  s'^oblige  r^ciproquement  de  lui 

*  L.  so.  §  1.  ff.  ifeoct  empL  Even  by  the  Roman  Itw,  however,  if,  before  the 
price  was  paid,  a  qunlkm  wag  aehuUlif  tHrrtd  aa  to  the  vendor'a  title,  the  vendee  waa 
notlxNud  to  pay  until  it  waa  decided.    *  Ante  pretium  aolutuni,.d0mNill  qiuuthne 

*  mdAy  pretium  emptor  aoivere  non  cogetur,  niai  fid^uasores  idonel  a  venditore  ejua 

•  evictionia  oflbrantur,*  L 18.  §  1.  ff.  df  jwr.  it  com.  rA  vend.  See  Domat  on  Sak^  b.  i- 
$*  S.  I  f.  No.  tt.  and  §  3.  Ko.  11. 
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*  payer.— J'ai  dit,  de  hAJmre  avohr  i  iUrs  de  proprUtaire.    Ces 

<  tenses,  qm  r^pondent  i  oeus-ci,  pnestare  emptori  rem  habere  £- 

<  cere,  renferment  Tobiigatioxi  de  fivrer  la  chose  k  I'adieteiir,  et 

<  oelle  de  le  difendre,  iqirds  qu^eUe  lui  a  £ci  Iivr£e,  de  toas  trou- 

<  bles  par  lesquels  oa  Tempedieroit  de  pots^ier  la  cfaow^  et  de 

*  s^eti  porter  pour  le  piopri6taire;  mais  ils  ne  renfeiment  pas  Tob- 

*  ligation  precise  de  lui  en  tiansKrer  la  piopri&6 :  car  tin  vendeur 
^  qui  vend  une  chose  dont  il  crmt  de  bonne  fei  toelepKopn^taize, 

<  quoiqu'il  ne  le  soit  pas,  ne  s^oUige  pas  pr^da&nent  k  en  timns- 

<  {6reT  la  propria :  Jffademie  ieneturut  rem  emptort  habere  Uceat, 

<  tion  etiam  ut  ^us  Jkciai  ;  L.  80,  §  1,  ff.  d?  acL  empt.    Cest 

<  pourquoi,  quand  meme  Pacheteur  d^couvriroit  que  le  Tradeor 

<  n^^tdt  pas  propriitaire  de  la  diose  qnll  lui  a  vendoe,  et  eons6- 

*  quemment  qu^il  ne  }ui  en  a  pas  transfiSri  la  pix^ri^t^,  cet  ache- 

*  teur,  tant  qu*il  ne  sera  pas  inqui£t£  danssa  possession,  ne  pourra 

<  pas  pour  cela  pritendre  qoe  Je  trendenr  n^a  pas  rempli  son  oUi- 

*  gation  ♦. 

How  far  this  doctrine  has  place  in  the  law  of  Scotland,  does 
not  seem  to  be  very  well  ascertained,  and  the  language  of  our 
institutional  writers  has  the  appearance  of  being  inconastent  urith 
the  rules  which  have  been  established  by  the  decisions  of  the 
Court  of  Session  in  regard  at  least  to  sales  of  heritable  property. 

Lord  Stair  adopts  the  doctrine  of  the  Ronum  law  in  its  ^rimle 
extent,  and  makes  the  same  distinction  between  sale  and  exchange 
as  is  made  in  1.  1.  £f.  de  rer  permut,  above  cited.  His  words  are, 
«  Excambion  and  sale  differ  mainly  in  this,  that  in  sale,  delivery 

*  a£  the  goods  or  things  bought,  with  the  obligation  of  warrandioe 

<  in  case  of  eviction,  which  is  implied  in  sale,  though  not  expressed, 

<  is  the  implement  of  it  on  the-seiler^spart ;  and  even  though  the 

*  buyer  know  and  make  it  appear  that  it  were  not  the  seller^  yet 

*  he  could  demand  no  more  but  delivery  and  warrandioe ;  bat 

<  oontrariwise,  the  price  must  be  made  the  seller'^s,  and  he  may  re- 

*  fuse  it  if  he  can  shew  another^s  right,  which  can  rarely  occur, 

*  seeing  money  is  a  fungible,  and  cannot  be  distinguished  from 

<  other  money.     But  in  excambion,  delivery  must  be  made  on  d- 

*  ther  part,  and  the  thing  delivered  must  become  thereby  the  re- 

'  ceiver'^s,  else,  if  it  appear  to  be  another^^  it  may  be  refused  be* 

» ■ 

*  Path,  Cotttr.  dg  VentCf  No.  1.  The  same  doctrine  It  repeated  in  rinnilar  terms 
In  a  subsequent  part  of  the  same  trcatise»  No.  46. 

A  dUftrent  Yiew  has  been  taken  of  this  nkatter  In  the  modem  Freneh  law.  VUe 
Cod,  Napokofh  No.  158S|  iod  plaon  rcArred  to  In  the  Coitftrtmci  and  Miftyk, 
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<  fore  delivery,  a^d  if  it  be  evicted  thereafter,  the  contract  becomes 

<  void,  and  the  other  papty  hath  regress  to  what  he  gave  in  excam- 

<  bim/  Stair,  131. 

.  Mr.  j^rsldney  vho^  definition  of  the  contract  of  sale  is  some* 
what  obscure  and  ambiguous,  does  not  take  any  notice  of  the  above 
mention^  passage  in  Stair.    He  himself  defines  sale  to  be  <  a  con- 

*  tract  whereby  one  of  the  parties  becomes  bound  to  deliver  a  cer- 

<  tidn  subject  or  commodity  to  another  wifh  a  view  of  tranferring 
'the  property,  in  <sonaideration  of  a  determinate  price  in  current 

*  money  to  be  paid  for  it,^  Ersk,  9*  8.  S. 

321.  In  considering  how  far  the  doctrine  of  Stair  is  consistent 
with  the  course  of  practice,  it  is  necessary  to  make  a  distinction 
between  the  sale  of  heritage  and  of  moveables. 

822.  (1.)  In  r^ard  to  the  latter,  I  have  not  observed  that  the 
question  has  ever  occurred  for  decision,  whether,  when  a  contract 
has  been  concluded  for  the  sale  of  a  moveable  subject,  the  vendee 
would  be  compelled  to  pay  the  price  and  take  delivery  of  the  sub- 
ject in  implement  of  the  bargmn,  if  he  could  shew  that  it  did  not 
Iruly  belong  to  the  vendor,  although  the  real  owner  had  not  yet 
come  forward  to  claim  it.    In  whatever  way,  however,  this  ques- 
jtion  may  be  dedded,  there  can  be  no  doubt  that,  in  our  law,  there 
is  room  for  a  distinction  between  the  sale  of  heritage  and  the  sale 
q(  moveables.    Heritable  property  cannot  he  held  without  a  writ- 
•ten  title ;  neither  can  it  be  transferred  without  writing.     It  is  aU 
ways  in  the  power  of  a  party,  therefore,  to  ascertain  and  to  show 
whether  he  is  truly  proprietor  of  an  heritable  subject,  so  as  to  be 
able  to  transfer  the  property  to  another.    But  as  the  property  of 
moveables  is  presumed  from  the  possession,  and  as  it  is  not  cus- 
tomary to  use  writing  in  the  transference  of  them  by  sale,  it  must 
often  be  imposable  for  a  party  to  show  by  direct  evidence  that  he 
is  proprietor  of  a  moveable  subject,  and  therefore  there  may  be  a 
difficulty  in  holding  that  when  such  a  subject  is  sold,  the  vendor's 
obligation  is  not  merely  to  deliver  it  to  the  vendee  with  warrandice, 
but,  in  precise  terms,  to  convey  the  property  of  it  to  him.    Ad- 
mitting thb  difficulty,  however,  to  exist,  still  it  may  be  a  question 
whether,  when  the  vendee  offers  to  show  that  the  vendor  is  not 
proprietor  of  the  thing  sold,  he  should  be  compelled  to  take  deli- 
very of  it  as  the  implement  of  the  seller^s  obligation,  and  be  ob- 
liged to  pay  the  price ;  or  if,  after  having  received  delivery  and 
paid  the  price,  he  discover  that  the  subject  did  not,  when  sold,  be- 
long to  the  vendor,  whether  he  should  not  have  a  claim  for  repe- 
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tition  of  the  price  on  re-deliyering  the  sdbject^  although  he  may 
not  have  been  actually  disturbed  in  his  possesnoit 

828.  (8.)  But  whatever  may  be  the  rule  of  our  law  in  regard  to 
the  sale  of  moveables,  the  doctrine  adopted  by  Stair  from  Uie  Bo- 
man  law  has  not  been  followed  in  the  sale  of  heritable  property. 
On  the  contrary,  it  seems  at  all  times  to  have  been  the  rule  of  our 
law,  and  it  has  been  so  held  in  a  series  of  cases,  that  the  seller  of 
an  heritable  subject  is  bound  to  transfer  the  property  of  it  to  the 
▼endee,  and  to  establish  it  in  his  person  by  a  valid  and  indisput* 
able  title.  Until  such  a  title  is  offered  to  the  vendee,  he  cannot 
be  called  upon  to  perform  his  part  of  the  bargain. 

<  In  a  suspension  at  the  instance  of  a  person  who  had  bought 

<  lands,  upon  that  reason  that  the  seller  who  charged  for  the  price 

*  was  obliged  by  the  contract  to  give  him  a  perfect  progress,  and 
^  that  the  progress  exhibited  to  him  was  defective,  in  swa  far  as 

*  the  lands  did  bold  of  the  bishop,  and  the  original  right  was  not 

*  produced,  but  only  a  charter  of  confirmation  in  anno  1611 ;  and 

<  the  charter  confirmed  was  not  produced;  and  the  progress,  ance 

<  the  charter  of  confirmation,  was  but  late,  and  some  of  the  char- 
^  ters  had  no  seasin  following  upon  the  same,  and  some  seaans 

*  wanted  the  warrand  of  charters  and  precepts :  And  albeit  it  was 

*  alledgcd,  that  the  charters  would  be  found  registrate  in  the  bi- 

*  shop^s  register ;  that  defect  was  not  supplied  thereby,  seeing  the 

<  Ushop^s  register  was  not  authentick,  and  ought  to  have  no  other 

*  respect  than  a  register  of  any  other  lord  or  baron,  of  the  writes 

*  granted  by  them. 

<  The  Lords  found,  That  though  much  may  be  said  upon  the 

<  progress  foresaid,  to  defend  against  any  person  that  will  pretend 
^  right  to  the  lands,  and  to  found  prescription  upon  them ;  a  buy* 
^  er,  nevertheless,  was  not  obliged  to  accept  and  acquiesce  to  the 

*  same  as  a  sufficient  progress,  seeing  the  buyer  ought  to  have  a 
^  right ;  and  prescription  with  40  years  possession  doth  not  amount 
^  to  a  right,  and  there  may  be  replyes  upon  interruption;  and  at 

<  the  best,  prescription  is  not  a  right,  but  exceptio  ien^porif, 

*  But  the  Lords  did  allow  to  the  charger  a  time  for  making  out 
^  a  better  progress ;  and  found,  That  the  suspender  could  not  be 
^  forced  to  acquiesce  in  absolute  warrandice,  which  was  offisred  in 

*  supplement  of  the  progress,  in  respect  the  same  is  only  the  ground 

<  of  a  personal  action,  and  may  become  ineffectual,  if  the  persom 
« obliged  to  warrand,  should  beoome  insolvent,^  N<mn  t.  Sctym^ 
gtr^  Idth  June,  1670. 
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Sd^  '  Allan  Lockhart  of  Cleghorn  having  entered  into  a  minute 
*  of  nJe  with  Johnston  of  Eastfield  for  the  purchase  of  a  part  of 
^  his  estate,  and,  doubling  Eastfield^s  powers,  in  order  to  have  the 
judgment  of  the  Lords,  suspended  the  minute  on  this  ground, 
that  Eastfield'*s  title  was  a  disposition  from  his  father  to  lidm  and 
the  heirs  male  of  his  body ;  whom  failing,  to  the  father^s  grand- 
children by  a  daughter,  and  containing  a  proviso,  <  that  it  should 

<  not  be  lawful  to  him,  the  institute,  to  sdl  or  dispone  the  lands, 

<  contract  debts,  or  grant  securities  thereon,  whereby  any  part 

<  thereof  might  be  evicted,  burdened,  or  adjudged,  and  declaring 

<  all  such  diapontions,  debts,  or  deeds  to  be,  ip^ojbcto^  void  and 

<  null,  and  the  lands  to  be  nowise  subject  thereto  ;^  all  which 
prohiUtions  and  irritancies  were  engrossed  in  the  sasine  following 
thereon.^And  it  being  alleged  for  the  charger,  that  the  tailide 
was  ineffectual  against  purchasers,  Imo.  As  not  recorded :  2do. 
As  oonbuning  no  irritancy  of  the  oontraveneFs  right,  {he  Lordt^ 
wUhoidJtirlher  entering  into  the  question  than  to  observe  thai  the 
case  was  doubtful^  and  that  the  proper  contradictors^  the  heirs  of 
entailj  were  not  in  thejiddj  found  the  suspender  not  bound  to 
accept  of  the  baxguu,  and  stand  the  chance  of  an  after-^hallenge 
on  so  doubtful  grounds  V 

In  like  manner,  <  a  tenement  in  Peebles  being  exposed  to  roup 
in  the  year  1741^5  by  James  Little,  Thomas  Dickson  became  pur* 
chaser,  who,  in  a  process  brought  against  him  by  Adam  Litde, 
to  whom  the  price  was  payable  by  the  articles  of  roup,  alleged 
the  progress  to  be  insufficient  The  progress  was  a  decree  of  ad<^ 
judication  in  the  year  1694,  taken  in  absence  against  a  minor, 
with  a  charter  and  sasine  thereon,  by  the  burgh  of  Peebles  in 
1696,  recorded  in  the  books  of  the  burgh,  and  ever  since  clothed 
with  possession.  The  adjudication  without  the  grounds  was  no- 
thing ;  but  the  charter  and  saane,  with  51  years  possesuon,  was, 
by  the  Ordinary,  sustained  to  be  a  suffident  progress.— -The  de» 
fender  having  reclaimed,  the  Lrards  <<  found  the  progress  not  suf- 
ficient, and  ther^fbrejbmnd  lAm  not  bound  to  the  bargain^  LUffe 

V.  Didcson,  iMi  Feb.  1749. 
The  same  principle  was  recognised  in  the  following  case,  in 

which  the  Court  at  the  same  time  refused  to  allow  an  abatement 


*  Led^ari  v.  Jchmton^  ISA  Juliyt  1748.  A  almilar  jadgmeat  was  glfen  la  uo- 
tber  csM  of  tbt  Mine  toeriptloa  in  tht  r«ar  felloiriigv  2Vitt  ▼.  loni  ilf«n«A  9M 
A(r.l748. 
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{ff^  the  price  on  aooouot  of  a  defect  in  tjie  Vj^ndoif s  title.    <  The 
^^^t^te  of  ^pquban  lui^^  been  bnnii^t  jt9  .a  A^ 
jtigr  |i^  Helen  Cunninghani,  aa  appBEe^t  beir,  and  the  Earl  of 
Moirton  jlwriflg  l^we  pmrt  of  the  limds,  with 

tbfi  trindy  t^^^r^pf,  the  JSarJl  did  .thcy^eafter  insist  for  a  def^dcation 
.of  .t^  priQ^f  «op  itQoount  ,9f  an^j^ction  discovered  to  the  aeiler^ 
right  (p  tk(^iteipdBfffirft9iBtthfi}j9^^  jbe  aUowed  to  retun  the  price 
coiypiycyiding  .to  ijhe.teMU^Jwaflecunty,  in  caaeof  an  evictioD, 
jp9fiDgfhfi  apnuid  fmi  thereof  in  itbe  meantime.  But  the  Lords 
<  Bef uaed  .to  allpw  .^  ^tbor/  the  right  being,  txjimey  good, 
and  he  having  the  cceditor^swarraqdioe  to  the  extoit  of  the  debts 
whereof  they  received  payment  Bui  in  raped  cf  tie  xUsawerg 
made  qfapoeribiUfy  ^evkiion^Jbund,  thai  ike  Eaei  miglU  ghe 
imp  the  bargain^  if  he  pkaeei^  EaH  qfMarkm  v.  Ctmnmg^am, 
im  Niw.  178& 

From  these  cases  it  is  clesr,  that  whatever  the  rule  of  our  law 
may  be  found  to  be  in  the  case.of  movei^hles,  the  obligation  of  the 
vendor,  in  a  sale  of  hQzitif;e^  is,  in  predse.tecms,  to  convey  the  pvo- 
perty  to  the  vendee,  and;to  establish  it  in  his  person  by  a  valid  titles 
and  that  if  the  vendee,  afier  the  sale,  shall  discover  that  the  ven- 
dor^s  title  is  defective,  he  is  not  bound  to  wait  till  he  is  disturbed  in 
his  posseanon,  but  may  inust  immediately,  either  that  he  shall  re- 
edve  ao  imexceptioni^le  titles  or  .that  the  contract  may  be  re- 


S24.  It  is  to  be  obsetved^however,  that  the  i:i|^  thus  posiefised 
by  the  purchaser  of  heritable  property,  of  objecting  to  a  defective 
title,  may  be  reaounced.byium ;  .andin  practice  it  frequently  hqs 
pens  that  an  agreement  is  ma4e*betvera  the  parties  that  the  ven- 
dee shall  be  satisfied  jnlh  tfaetitleasit  stands.  The  effect  of  such 
an  agreement  is,  not  to  protect  the  vendor  in  the  event  of  the  sub- 
ject being  actually  evicted,  in  which  case  he  is  liable  to  the  vendee 
upon  the  warrandice  implied  in  sale^  unless  wanandioe  has  been 
coqpressly  excluded,  but  merely  iopreveni  Ae  vendee  Jiram  elged- 
ing  to  AeiUk,  and  r^fiumg  io  pagf  the  price  on  Oai  gnmnd  he- 
fire  amy  aUempi  hae  been  a/OudUjf  made  to  dietiurb  Me  poeeeeeikm. 

Effect  was  pven  to. an. agreement  of  this  sort  in  the 


James  Itowand  having  exposed  to  sale  a  tenement  in  Paisley, 
by  .public  roiip^  it  was  provided  by  the  articles  of  roup,  <  That  the 
*  .seller  should  be  liable  in  wairaindice  from  fact  and  deed  allenarly» 
f  and  to  deliver  such  writs  as  he  had  in  his  custody  conform  to  in^ 
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<  ventory  therewith  prpduc^d^  and  shown  at  the  roup,  consisting 

<  of  seventeen  in  number,  with  the  sufficiency  of  which  progress 

<  the  purchasers  were  to  satisfy  thonselves  before  the  roup,  and 

<  by  their  becoming  offerers  were  entirely  debarred  from  making 
( any  objecUons  against  payment  of  the  price  on  that  account 
The  subject  was  purchased  by  James  Cochrane,  who,  being  char- 
ged to  grant  bond  for  the  price,  refused,  upon  the  ground  that  the 
ptogcess  was  manifestly  inwfficient,  and  such  as  shewed  the  pro- 
perty was  not  in  the  seller.  It  appewed  that  Bowand  himself  had 
pordnased  the  tenement  upon  the  same  progress  winch  he  now  of- 
fered to  Cochrane ;  that  be  had  possessed  it  five  years,  and  his 
authors  twienty  years  without  dhallenge ;  that,  at  the  roup,  the  ar- 
ticles and  inventory  had  been  publicly  read  over,  and  the  writings 
themselves  {nroduced  and  looked  at  by  several  of  the  offerers  before 
the  sale  began.  The  Lord  Ordinary  pronounced  the  following 
interlocutor,  which  was  adhered  to  by  the  Court    ^  Having  spe- 

*  cially  considered  the  conditions  of  the  roup  by  which  the  buyer 

<  was  to  accept  of  the  prcjgress  oontmned  in  tibe  inventory,  and  de- 

*  barred  from  any  objeotioDS  to  the  payment  of  the  price  on  that 

<  account,  and  that  alUiough  .the  progress  is  defective,  no  fraud  ap- 

<  pears  on  the  part  of  the  seller,  by  which  the  suspender  can  be  re- 

<  poned,  finds  the  letters  orderly  proceeded,*  Rowands  v»  Cochrane^ 
fMh  Nov.  1769. 

A  simP.ar  judgment  was  pronounced  ia:a  later  .case,  where  the 
sulgeot  in  question  was  sold  by  the  trustee  for  the  crediton  of  a 
bankrupt  The  facts  weve,  that  Mr.  Hay,  as  trustee  $>r  the  cre- 
ditors of  a  bankrupt,  exposed  to  sale  certain  subjects  which  had 
been  adjudged  by  his  creditors.  By  the  articles  of  roup,  it  was 
provided  that  die  creditors  should  asngn  to  the  purchasers  their 
debts  and  rights,  with  warrandice  to  the  extent  qf  the  price,  and 
that  the  purchaser  should  accept  such  titles  as  were  kk  possession 
of  the  creditors,  which  were  specified  in  an  inventory.  Patrick 
Panton  having  bought  one  tenement,  suspended  a  chaige  for  pay- 
ment of  the  price,  on  the  groui«i  that  the  title  was  defective.  The 
Lord  Ordinaiy  found,  *  that  the  suspender  was  oot.barred  by  the 
^  articles  of  taap  from  olgecting,.tfMtno  ri^^t  whatever  in  tbe^per- 

*  eon  of  the  common  debtor  .is  pioduoed,  or,  Ibougb  such  title 

<  were  produced,  from  objecting  the  nullity  thereof,  if  such  should 

*  appear/  But  this  judgment  was  altered  by  the  Court,  it  bang 
.at  the  seme  time  obierved  on  the  bench,  ^  A  purchaser  is  not,  in 

« theeommon  case,  obliged  to  pay,  before  the  selkr  has  delivered 
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*  to  him  a  sufficient  title  to  the  property  of  the  subject  sold.  Hen?, 

*  however,  it  having  been  agreed  that  eviction  alone  should  entitle 
^  the  purchaser  to  recourse  against  the  seller,  no  reason  occurs  why 
<  this  paction  should  not  be  efiectual  */ 

825.  Not  only  may  the  vendee  be  thus  barred  by  podtive  agree- 
ment from  refusing  to  pay  the  price,  upon  the  ground  that  the 
title  of  the  vendor  b  defective,  but,  even  when  no  such  agreement 
has  been  made,  it  appears  from  the  following  case  that  the  vendee 
is  not  entitled  arbitrarily  to  retain  both  the  subject  and  the  price. 
A  house  belonging  to  one  Aikman  having  been  advertised  for 
sale,  William  Chestp,  who  then  occupied  it  as  tenant,  oflered  to 
buy  it  at  the  price  of  L.100.  This  oStt  was  refused.  Soon  after, 
John  Hepburn  wrote  the  foUowing  missive  to  Aikman^s  agent : 
Sir,— As  I  see  the  wareroom  presently  possessed  by  William 
Cheap,  linen^raper,  advertised  to  be  sold  by  you,  I  hereby  offi*r 
for  that  subject  the  sum  of  L.  150  Sterling,  my  entry  to  be  at  the 
term  of  Whitsunday  next  to  come,  and  the  price  to  be  payable 
at  that  term ;  and  for  which,  if  this  offer  is  accepted,  I  shall 
grant  bond  with  security  to  your  satisfaction.^— <  P.  S.  The  above 
offer  I  oblige  myself  to  stand  by,  under  the  penalty  of  L.80  Ster- 
ling  over  and  above  performance.^  Aikman^s  agent  wrote  the 
following  answer  to  this  letter :  <  Sir,— -1  have  yours  of  this  date, 
offering  me  L.160  Sterling  for  the  wareroom  presendy  possessed 
by  William  Cheap,  linen-draper,  which  I  am  empowered  by 
George  Aikman,  merchant  in  Glasgow,  the  proprietor,  to  dispose 
of;  and  I  hereby,  on  the  part  of  Mr.  Aikman,  accept  of  your  cAer, 
and  shall  execute  the  deeds  necessary  with  the  first  oonveniency ; 
your  entry  to  be  at  Whitsunday  mif  and  you  to  grant  bond 
with  security  to  my  satisfaction,  payable  at  that  term,  the  dispo- 
sition  to  bear  absolute  warrandice.  And  I  oblige  Mr  Aikman  to 
stand  by  this  bargain,  under  the  penal^  of  L.80  Sterling  attour 
performance.^  The  title  deeds  of  the  sulject  being  sent  to  Hepi- 
bum^s  agent  to  make  out  the  conveyance,  an  objection  was  made 
to  the  title.  It  was  agreed  that  this  objection  diould  be  referred 
to  a  person  conversant  in  such  matters ;  but,  in  the  mean  time. 
Cheap,  the  tenant,  although  aware  of  the  ol^ection,  agreed  with 
Hepburn  to  take  the  purchase  off  hb  hand.  But  Cheap  lefoaed 
to  accede  to  the  agreement  made  by  Hepburn  with  regard  to 
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ferring  the  objection  to  a  person  of  skill,  and  he  also  refused  to 
pay  either  the  price  or  the  rent,  unless  a  good  title  were  given  him* 
Upon  this  Aikman  raised  an  action  against  Hepburn,  concluding 
alternatively,  either  that  he  should  be  ordained  to  pay  the  price  on 
receiving  a  diqpontion  with  absolute  warrandice,  in  terms  of  the 
missive ;  or,  if  he  was  not  satisfied  with  the  pursuer^s  tide^  that 
the  bargun  should  be  rescinded  altogether.  In  this  action  appear, 
ance  was  made  both  for  Hepburn  and  Cheap.  The  Lord  Ordi- 
nary found  that  *  the  defender  cannot  be  liable  for  the  price  of  the 
<  subjects  libelled,  till  a  sufficient  progress  is  produced  ;^  and,  upon 
advising  a  representation  for  the  pursuer,  his  Lordship  found  *  that 
f  the  respondents  are  not  bound,  and  cannot  be  compelled,  to  give 
up  the  bargain  which  the  respondent  John  Hepburn  made  with 
the  representer ;  and  that  they  are  not  liable  to  pay  the  price  of 
the  subjects  sold,  till  a  sufficient  progress  b  produced.* 
In  a  reclaiming  petition,  Aikman  pleaded  inter  aUa  that  *  the 
separate  opncluoons  of  the  libel  rest  upon  the  basis  of  a  mo6( 
equitaUe  maodm,  viz.  that  a  party  is  not  at  liberty  to  approbate 
one  and  reprobate  another  part  of  a  mutual  agreement  The 
pursuer  does  not  indst  upon  implemmt  of  the  bargain,  if  Mr. 
Cheiq)  chooses  to  resile  from  it,  but  gives  him  a  fair  alternative 
of  retaining  the  tenement,  with  the  best  ri^ts  he  is  able  to  give, 
on  payment  of  the  price ;  or  that  he  shall  be  set  at  liberty,  the 
bargain  itself,  and  every  claim  consequent  on  it,  being  discharged, 
while  Mr  Cheap,  upon  pretext  of  a  defective  title,  at  the  same 
time  that  he  holds  £ut  the  bargain^  refuses  to  pay  a  fiurthing  of 
the  stipulated  price.* 

To  this  it  was  answered  l^  the  defenders,  <  In  order  to  make 
good  the  bargain  upon  the  part  of  the  defenders,  the  price  stipu-- 
lated  by  the  misMves  was,  on  the  15th  May,  1771,  oflfesed  in 
British  gold,  under  form  of  instrument,  to  Mr  Jeflhey  (the  pur. 
suer^s  agent)  upon  his  delivering  a  /ormal.disposition  of  the  sub- 
jects, with  a  suffident  progress  of  writs,  which  was  not  complied 
with.  And  when  the  process  came  to  be  ddbated  before  the 
Lord  Ordinary,  the  defenders  declared  they  were  willing  to  ae* 
cept  real  warrandice  %  but,  as  the  pursuer  declined  to  give  that, 
they  were  assoilzied  fiom  the  actioo*  There  is  no  point  better 
established  in  the  practice  of  this  kingdom,  than  that  a  person 
•purchaeing  heritable  subjects  for  an  adequate  price,  unless  there 
f  were  w  npiess  stipulation  to  the  contrary,  is  not  only  entitled 
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to  a  diqpotttioD  with  abiolute  wammdice^  but  ib  also  enfitled,  be- 
ionte  payment  of  that  price»  to  foceiye  a  l^gal,  eomplete  progress, 
without  which  last,  abaolttte  warrantee,  however  apparently 
good  at  presenty  may,  in  a  tery  *hort  time,  come  to  be  of  no 
avaiL  ibid  this  principle  the  pursuer  seems  not  much  disposed 
to  contest,  but  urges,  that  the  progress  offered  in,  forsooth,  more 
secure  than  most  heritors  in  this  dty  can  boast  o£  The  progress, 
however,  if  it  may  be  so  called,  is  such  ite  tao  pefsoa  would  re« 
eeive,  were  he  even  paying  but  half  the  value.  The  pretence 
that  it  is  ijoapFScticable.  for  him  to  give  a  better  one  is  nugatory. 
It  is  in  the  power  of  the  pursuer  to  fulfil  his  contract,  and  secure 
his  title  to  the  subject,  (in  the  manner  set  forth  in  the  aigument,) 
or.he  may^  as  required  by  the  defender.  Cheap,  constitute  in 
trust  a  r^  warrandice  Upon  other  subjects,  a  thing  in  itself  per. 
fectly  reaconable^  and  whidi  u  genendly  done  in  cases  of  this 
nature^ 

<  The  pursiler  knew  best  the  dtuadon  of  his  own  tenement,  and, 

if  he  had  not  a  sUffident  progress,  he  ought  not  to  have  exposed 

it*    Mr.  Cheap  Cannot  part  with  his  purchase,  which  he  made 

for  his  especial  accommodation;  and,  if  the  pursuer  will  not 

comply  with  what  has  been  tequirsd  of  him,  he  has  no  title  to 

demand  the  inteqxidtion  of  the  Court  in  his  fiivour,  dther  as  a 

court  of  law  or  equity.^ 

The  judgment  dT  the  Court,  which  was  afterwards  aflSrmed  by 

the  House  of  Lords,  was,  <  The  Lords  find,  that  the  defenders 

*  are  bound  either  to  aocept  of  thedispontJoa  and  progress  o£Bned, 

<  or  to  depsrt  from  the  bargain,  and  repone  the  pursuer  to  the 

<  possession ;  and,  in  respect,  it  appears,  Aat  Mr.  Cheap  knew 

<  the  defect  in  the  pn^gress»  at  the  time  when  he  made  the  bar. 

<  gain  with  Hepbura,  thtftforb  find  him  liable  in  the  expenoes  of 

<  process*  JBIenum  v.  JS^pbmtn  and  Ckdap^  lOth  Docember» 

1772. 

S26.  Ftata  tins  casc^  it  appears^  dmt  where  the  vendor^  title  is 
dtfeodvtB^the  vendee,  although  he  cannot  be  compdled  to  pay  die 
price  and  adhere  to  the  brngsin^isyetnot  entitled,  affaitrarily  both 
ID  tetsin  th^  psioe  andllmmd)gect  until  a  good  title  is  dhred,  but 
must  make  Ua  deotion  dthor  to  pqr  the  price,  or  to  reiioanee  the 
bargsin  allcgethsr.  But  suppodng  tint  die  v«ndee  ehooBBs  the 
letter  aide  ef  the  sksnntive,  the  qcwstisn  lamains  wlieiiMr  be  is 
not  Mtitldi  to  daim  1|ie  damage  which  he  may  ka^  MMrioed  by 
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the  rescinding  of  the  contract  *•  This  question  is  not  decided 
against  the  vendee  by  the  case  last  dted,  because  it  appears  both 
from  the  terms  of  the  judgment,  and  (rom  a  note  of  the  reporter, 
that  there  were  two  special  drcumstances  in  the  case,  which  barred 
him  from  claiming  damages  from  the  vendor,  viz.  in  the^r^  place, 
that  he  was  aware  of  the  defect  in  the  title  when  he  made  the 
puichase;  and,  in  the  second  place,  that  he  could  not  qualify  any 
direct  damage*  But,  mippoang  thesd  circumstances  not  to  exist, 
and  that  a  party  who  has  purchased  an  heritable  sulgect,  upon 
the  fiuth  of  recanng  a  good  title,  b  put  to  the  alteniadve  of 
.either  taking  a  defective  title,  or  renouncing^tbe  bargain^  the  ques- 
tion still  remains,  whether,  on  making  hb  election  to  give  up  the 
bargain,  he  is  not^  moreover,  entitled  to  elaim  from  the  vendor  in- 
demnity for  any  loss  which  he  may  have  sustained  by  the  tnmstfe- 
tion. 

387.  Upon  the  whole,  the  inference  to  be  drawn  from 
the  cases  which  have  now  been  mentioned,  seems  to  be,  that  in 
the  sale  of  heritable  subjects,  the  general  rule  is,  that  the  vendee 
is  entitled  to  demand  that  the  property  of  tbe  sulgect  sold  shall 
be  established  in  his  peraon  by  a  good  and  valid  title,  before  he 
can  be  called  on  to  pi^  the  price  s  That  this  right  may  be  waved 
by  the  vendee  agreeing  at  the  time  of  the  sale  to  i^ocept  the  title 
of  the  vendor  as  it  stands ;  That  the  effect^  however,  of  such  an 
agreement^  is  merely  to  bar  the  vendee  from  refusing  to  pay  the 
price,  upon  the  ground  that  the  title  is  defective^  but  does  not 
protect  the  vendor  in  the  event  of  actual  evicdim :  And,  lastly, 
that  even  in  the  absence  of  any  such  agreement,  the  vendee  is  net 
entitled  arbitrarily  to  retain  both  the  price  and  the  subject  on  ac* 
count  of  a  defect  in  the  title^  but  must  make  his  election  either  to 
pay  the  price,  or  to  renounce  the  bargain* 

SS8.  From  aU  this^  it  follows^  that  if  the  doctrine  of  the  Bo. 
man  law  upon  this  matt^  is  to  be  received  into  the  law  of  Scot, 
land  at  all,  it mu6t  beheld  to  apply  to  moveable  proper^  ossify 

•  Asto  the  vendt>*» drim of  diBlsgcs tor aoa*layfcmcnt of  tttecaatiacfc    VU§ 
i»  No»  Sia»  a  Mgf* 


240  WARRANDICE  AGAINST  EVICTION* 


SECTION  II. 


OBLIGATION  OF  WABBAin>ICE. 


SS9.  The  Tender  is  bound  not  only  to  deliver  the  thing  sold  to 
the  vendee :  he  continues  bound,  after  delivery,  by  the  obligation 
of  warrcmdice.  Under  this  obligation,  the  vendor  is  bound,  in  tbe 
JirH  place,  to  warrant  the  vendee  agnnst  edction  of  the  thing 
sold ;  and,  in  the  second  place,  to  warrant  it  as  bang  free  from  oer<- 
tun  fiiults. 

The  connderation  of  these  two  articles  of  warrandice  will  divide 
this  Section  into  two  parts. 


Abticlb  I. 

against  Evietim. 

S90.  I.  EviCTiov,  in  the  strict  sense  of  the  word,  takes  plaoe 
only  when  a|Mirty  is  deprived  of  a  subject  by  the  sentence  of  a 
judge.     ^  Evictio  nihil  idiud  est  quam  rei  venditse  per  judiciuin  ab- 

<  latio,^  Burgund.  de  Evict,  cap.  1.;  vide  Voet.  adPand.  lib.  21.  tit 
!!.§  1.;  PothieTy  Conirat  de  Vente,  No.  8S.  But,  in  a  looser  sense, 
the  tenn  b  used  both  in  the  Roman  law  and  the  law  of  Scothnd, 
to  ttgnify,  as  it  is  expressed  by  Domat,  <  the  loss  which  tbe  buyer 
^  suffers,  dther  of  the  whole  thing  that  is  sold,  or  of  a  part  of  it, 

<  because  qfihe  right  tMch  a  third  person  has  to  U^  Domain  1— -79- 
§  1.' :  Vid.  Poih.  de  Vente^  Nos.  85.  and  96. 

381.  This  loss  of  the  sulgect  by  eviction  might  happen  in  va- 
rious ways,  the  most  common  of  which  are  thus  enumerated  by 
Voet :— -'  Evictio  est  rei  nostrse,  quam  adversarius  justo  titulo  ae- 

<  quisivit,  per  judicem  facta  recuperatio,  bc  non  modo  per  vindica- 
^  tionem  contingit,  sed  et  per  hereditatb  peutionem,  actionem  nox- 

*  alem,  aut  pragudicialem  de  libertate ;  cum  ex  omnibus  hisoe 
^  causis  emtori  non  lioeat  rem  habere.    Idemque  est,  si  emtor  ju- 

*  dido  familise  erdscundie  vel  oommuni  dividundo  ad  rei  in  soli- 

*  dum  emtss  divisiooqai  aut  adjudicationem  subeundam  compulsus 

*  sit,  vel  ad  litis  aestimatioiiem  damnatus,  aut,  cum  rem  vindicaret, 
( k  possessore  judido  superatus  fuerit,  vel  ei  per  hypothccariam 
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^  actlai&eia  victo,  quia  pignus  nan  liiebatur,  possesfto  ablata  fuerit, 
^  vel  si,  cum  minor  rem  Titio,  Titius  dcin  Msevio  vendidisset^ 

<  minor  advenus  Msevium  quoque  nestitutus  sit^  tanquain  Tendi- 

<  tione  piima  Isbsub,  Tel  major  ex  juata  causa  restitutionem  obd-> 

<  niienft:  Denique  generaliter)  ai  quocunque  judidi  genere  effec- 
^  turn  sit^  quo  minus  emiori  rem  habete  lieeat,  ac  ejus  recupe- 

*  randae  spes  omnis  pneoisa  appareat,^  Voei*  ad  lib.  21  •  t.  2.  ff. 
§L 

33SL  It. is  not)  however^  every  loss  of  the  thing.sold  that  comes 
under  the  description  of  eviction,  even  in  its  looser  sense.  A 
thii^  cannot  be  said  to  be  evicted  from  the  vendee,  when  it  pe- 
rishes by  adddent,  or  by  his  own  fault,  or  when  it  is  taken  from 
bim  by  ibrce  by  a  third  party,  1.  21.  §  1.  and  3.  if.  de  Evici,; 
1. 17.  Cod.  de  ad.  en^t;  Domai.  1—79.  §  4.  The  eviction,  in 
sho^,  which  is  here  in  view^  must  take  place  in  consequence  of  a 
right  eaiiSng  in  a  ihird  party. 

3SS.  All  the  different  siurts  of  eviction  are  comprehended  in  the 
following  short  enuineration  of  Pomponius :    <  Duplas  stipulatio 

<  committi  dicitur  tunc,  cum  res  reriUuia  est  peiUori ;  vel  dammit 
'  ius  est  Utis  asMmaiiane ;  velpoeaeseor  ab  emptorc  conventue  ab* 

*  sobiius  e$t;  h  16.  §  1.  ff.  d^  Evict. 

834.  II.  In  the  Roman  law,  it  was  customary  for  the  parties 
to  enter  into  a  formal  stipulation,  in  addition  to  the  oontrict  of  sale, 
bearing,  that  the  vendor  should  warrant  the  vendee  agunst  evic- 
tion, and  that  if  the  subject  were  actually  evicted,  he  should  be 
liable  in  double  the  amount  of  the  price.  But  such  a  stipulation 
was  not  necessary  to  support  the  vendee^s  chum  of  recourse  gene-  * 
Tally  ad  id  quod  intereet  against  the  vendor,  in  case  of  eviction ; 
on  the  contrary,  the  obligation  of  warrandice  agiunst  this  event 
was  laid  on  the  vendor,  by  the  force  of  the  contract  of  sale  itself. 

<  Non  dubitatur,  etsi  speciaiiter  venditor  evictionem  non  promi- 

*  sent,  re  evictft,  ex  enipto  competere  actionem,^  1.  6.  Cod.  de 


Mr.  Erskine  states  the  rule  of  the  law  of  Scotland  to  be  tlie 
same :  *  The  seller  is,  by  the  nature  of  this  contract,  obliged  not 
only  to  deliver  to  the  buyer  the  thing  sold,  mth  all  the  fruits  of 
it  arising  after  the  sale,  to  which  he  may  be  compelled  by  the 
odfo  mp^but  to  make  that  subject  effectual  to  the  buyer,  though 
there  should  be  no  obligation  of  warrandice  expressed ;  and,  con- 
sequently, if  it  should  be  evicted  from  the  buyer,  an  action  of 
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f  recourse  lies  against  the  seller  upon  that  implied  warrandioe,* 

S3&  There  is  nothing  in  the  pnctace  of  the  hnr  of  Scodnnd 
analogous  to  the  stipuiUdio  Jkifiqs.  of  the  Roman  law :  and  as  the 
law  itself  lays  the  Tendor  under  an  obligatioa  to  wamoit  the  ven- 
dee against  eviction^  it  is  not  necessary  to  insert  andvan  obHgsdon 
in  express  terms  in  the  contract  An.  express  obligation  of  war- 
randice, however,  is  generally  inserted  in  the  deed,  by  whidi  Jamd» 
are  conveyed  to  a  purchaser.  But  it  often  happens,  in  the  sale  of 
lands,  that  the  vendor  is  not  wilKng  to  subject  himself  to  this  ob- 
ligation,  in  it^  fullest  intent,  or  in  absoluie  warttmdice,  as  it  is  call* 
ed  in  our  law,  and  thecefixe  stipulates  expressly  that  he  shall  be 
liable  only  in  some,  lower  degree  oC  warrandice.  I  shall  condder, 
in  the  first  place,  the  nature  and.  extent  of  the  obligation  of  abso- 
lute warrandice  which  is  implied  in  sale,  and  afterwards  exiriain 
the  inferior  degrees  of  warrandice  knowu  in  our  law,  and  to  whidi 
the  vendor^s  obligation  may  be  restricted  by  express  agieement 

S86.  III.  In.  explaining  the  nature  of  the  obligation  of  absolute 
warrandice  wjiich  is  implied  in  sale,  the  first  pcnnt  to  be  ascertain- 
ed is,  when  that  obligation  i&  incurred-*^n  otiier  words,  what  are 
the  causes  of  eviction  against  which  the  vendee  is  secured  P 

Upon  this  point,  the  following  riiles  may  be  statedi 
.  837.  (!•)  The  vendor  is  bound  to  warrant  the  vendee  against 
all  evictions,  of  which  the. cause  or  tike.g€rm  eeAeUd  ai  Ae  deAe^jf 
theconiractj  whether  they  were  or  were  not  known,  and  whether 
they  do  or  not  arise  from  the  act  of  the  vendor  himself,  Poih, 
CofUr.  de  VenU,  No.  86. 

.  Upon  this  pointy  Mr.  Erskine  says,  <  In  sales  of  knd,  or  in  dis- 

*  positions  for  a  just  and  adequate  price,  an  obligation  is  implied 

*  against  thegranter  to  warrant  the  subject  not  only  against  his 
<  own  acts,  whether  past  or  future,  bui  agamei  all  defecie  thai 

•  Ersk.  3.  S.  9.  ;  Stairy  232.  That  thii  his  been  Um  law  of  Scotland  fravi  the 
most  ancient  timet,  appears  from  Balfour:  <  Alienatioun  of  landis  betnd  maid  to 

*  ony  man  HMo  tmerotOt  the  airls  and  suceessouria  of  the  maker  thairof  sould  war- 

*  fand  tba  aMttin*  quhldder  thay  be  minoris,  and  of  less  age,  or  not*  Sidi  Jan.']fil4. 

*  Gavin HamiUmitoa\x%  RiibenMaaBmdl  andkUTtOoHt^  It.  c  4^  «Ml  m^mm^ 
<  ral  nor  tpecUd  Oaute  qfwamndkc  be  eotUenU  intheMaid  alkMiiMm  ;firim  Ud^atU 

*  the  armalzier,  or  hit  air,  is  ^nnd  and  obUtt  ipso  jure«  to  wirrand^  acqtiUt  end  d^btd, 

*  the  said  alknatioun  ;  18th  Mart.  1562,  Crittian  Wood  contra  Efk  of  Boihet^*  Bm^ 
fmr,  p.  SiS.  c.  4 :  See  also  Lord  Dt^lmm  versus  i/frd  CruigiCf  May,  158S  j  (Mar. 

16^5);  Bwrd  TtrsBi  Md,  9lh  Feb.  167^. 
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^  ny^f  appear  to  have  been  in  Tm  ri^  (q  ii^  awtecedetUly  to  the 

<  grants  ErA,  2,  3,  SS. 

S38.  WNere  the  cause  of  eviction  has  proceeded  from  the  act 
of  the  Tendor  hianaelf^  it  will  be  »o  defe^bee  to  him  ^^nst  the 
irendee'8  ^Jaim  of  recQuraef^  to  say  Uu^  by  a  particular  course  of 
coodiiot  the  vendee  ni^  have  eecured  bi^  tUle.  This  appears 
fiom  the  foHowiDg  C9se : 

^  Johiittoo,  after  grantiBg  lo  iGeddes  ra  lieritable  bond  over  a 
'  house  4)e1oiigiiig  to  lum,  .sold  the  iioiise  to  AiUceii. 

<  iUken  ill  1756  sold  it,  with  absokite  ^arrandtee,  to  Dewar ;  and 

<  fior  ^eoBEipIeting  die  ptirdiaser^s  •ngjht,  asngned  to  bini  the  un^e* 
^  ciited  prooviratory  in  ihe  dispontion  to  himself  from  Johnston. 

^  Dewar,  however,  did  not  i^ke  ioi{efl;mQQt ;  and  in  17?6  was 
called  in  an  action  «f  nudb  and  duties,  by  a  person  in  the  right  of 
the  heritable  boi|d,  which  ha4  tiU  this  period  remained  a  per- 
sonal deed.  Having  been  obliged  to  pay  the  debt  therein  con- 
tained, he  reeuvred  against  Aitken,  his  authcnr,  upon  the  warrant 
dice;  who 

*  Pleaded  fa  Xk/mce :  Wira»  evipluHi  h|is  ioHo^^ed  through 
drfauk-of  *th0  purehaser,  the  seller  is  not  jbgiind ;  L  ^  §  8.  dig. 
De,€%Aet.\  4.  51.  §  4.;  L  517.  ibid. ;  Pidiopary,  vol  2.  voce 
Warrandice.  From  Mr.  Bewar^a  deUy  eloQe^  in  npt  ctmipl^ting 
-his  right 'by  infeftment,  this  debt,  with  whipb  the  seller  had  no 
sort  ef  cenMetion,  is  available  against  ihe  subject 

<  Jnewered :  Wbea  a  puidtaser  has  allowed  his  right  to  be  de- 
(eated,  from  cimumstances  oocuiring  after  .the  sale,  and  no  wise 
imputable  to  the  seller,  he  has  himself  to  b)ame.  But  he  is  not 
obliged  to  get  the  start  of  his  competitorSb  It  will  not,  there- 
f(»e,  deprive  Ifim  of  his  recourse,  that  by  fdbwiiig  out  a  par* 
ticttlar  train  of  management,  he  might  ^have  elud^  fin  incum- 
brance affecting  the  subject  of  his  purchase.  :H^|ce»  by  sta- 
tute 1617,  actions  of  warrandice  psesertbe  cHify  ftom  the  term 
of  eviction ;  whereas  tf  the  defender's  a^rgument  was  well  found- 
ed^ as  a  purchaser  in  die  spaoe  of  forty  years  mfiy,  by  pro- 
pter steps,  secure  his  right  against  the  whole  world,  there  was 
no  reason  for  exeeming  him  from  the  general  rule.' 

<  The  Lord  Ordinary  ibund,  <  that  by  the  oUigatioii  of  war- 
randice,  Aitken,  who  sold  the  subject  to  Dewar,  wa»  bound  to 
clear  $he  subject  of  the  incumbrance  of  the  heritable  bond  grant- 
ed by  Johnston,  his  author,  to  6eddes8.^f-t-vdLnd  to  this  judg- 

a  2 
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<  ment  the  Lords  adhered,  upon  advinog  a  rechiming  petition 

<  for  Aitken,  with  answers  for  Dewar,^  Dewar  v.  Atticen,  Jufy, 
1780. 

839.  The  rule  which  we  have  now  stated^  is'  liiable  to  this  ex«* 
ception,  that  where  the  cause  of  eviction,  although  it  e»sted  at 
the  date  of  the  contract,  mBeBfrom  the  operation  qfapuhUe  lam^ 
the  obligation  of  warrandice  is  not  incurred,  because  the  parties 
are  presumed  to  be  aware  of  the  law,  and  if  such  a  cause  of  evic- 
tion  is  intended  to  be  comprehended,  it  ought  to  be  'expressed^ 

<  Nam  cum  res  empta  evindtar  ex  natura  sua,  non  tenetur  ven- 

<  ditor  de  evictione :  Nisi  forti  emptorem  deaeperit.    £t  ideo  si 

<  quis  rem  venditam  auferat  jure  protimeseos,  sire  jure  retnctus 

<  gentiiitij,  aut  feudalis,  nullum  {Ntchtsus  emptor  habet  regressum. 

<  Quoniam  scivit,  aut  certd  ignorare  non  potuithanc  esse  rei  n»- 

<  turam j   ut  eo  jure  avocari  possit,  taciteque  hac  lege  emisse 

*  intelligitur  •.' 

This  exception  receive  effect  in  the  Uw  of  Scotland  in  varioua 
cases. 

840.  In  the  fint  place,  in  r^aid  to  the  casualties  of  supe^ 
riority,  when  the  subject  sold  is  land,  the  rule  appears  to  have 
existed  from  the  most  anct^t  times,  that  evietion  proeeediog  firom 
this  cause  does  not  give  recourse  ag»nst  the  veiMor,  The  rale  is 
thus  stated  by  Balfour.    <^  6if  ony  man  sallis  or  aunnhaea  landis 

<  heritablie,  or  settis  the  samin  in  tack  and  assedatbun  to  ane 

<  uther,  HhJo  onenMO,  or  with  g«ieral  clauae  of  warrandice  alaner- 

<  lie,  he  may  not  be  compellit  to  warrand  the  samin  fra  waid,  ra- 

*  lief  or  non  entres ;  because  na  persoun  may  be  callit  and  conve- 

<  nit  for  warrandice  of  ony  landis  anoalseit  and  di^KHiit  be  him, 
fra  ward,  relief  or  non  entres,  except  he  be  speciaUie  and  expies- 

<  lie  bund  and  oUist  thurto ;  because  ward,  relief,  and  non-entres 

<  pertenis  to  the  superiour  be  the  e(»nmoun  law  of  this  realme, 

*  fra  the  quhilk  na  man  is  exemit,  and  sould  be  knawin  to  all  our 

<  soverane  Lordis  liegis  \  and  thairfoir  the  uther  sould  imput  it 

<  to  himself,  gif  he,  not  makand  special  plx)yi8ioun  heiranent,  in- 

*  curris  ony  skaith  throw  his  awin  n^ligenoe  and  inexcusabtU  ig- 

•  BmrgmU.  d§  JMet^  csp  44b  Ko.  1.  and  auOwriUM  Uisn  died.  JPttk,  CMh. 
de  r«ife,No.87. 

Betides  the  exoepCkm  mentioned  In  the  text.  Polhier  ttitce  certain  other  cnepttons 
from  the  general  rule  ;  but  as  they  are  not  of  a  kind  very  lilwljr  tooecur  fn  practice, 
and  do  not  ilhmrate  any  general  principle,  I  have  not  thought  It  accctnijr  to  stale 
them.    See  PothnCimtr.  de  Vcnie,  No^  684  89|  and  90. 
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<  oonoce.  28  Maify  1540,  X.  Drummond  cofUra  Robert  Stuart. 
^^Decemb,  1652,  Sinclair  contra  Alexander  Hamiltoun,  S  tc. 
^  £45,  BdybuTy  81&' 

Purtber,  even  when  the  disposition  oontmns  a  special  clause  of 
warrandice  against  the  casualties  of  superiority,  the  purchaser  is 
piotecteii  merely  against  such  as  have  ahready  fallen  at  the  date 
of  the  sale,  and  not  against  such  as  may  fall  aflerwards,  un-* 
less  these  last  be  specially  expressed;  and  therefore,  a  superior 
bebg  bound  to  warrant  his  vassals  against  wards  per  ewpressumj 
this  was  found  only  U)  comprehend  wards  already  fallen,  Bojfd  v. 
Tefim^S2fCarsiuiih,lBihF€b.im5;  Stair^USi. 

Where  a  party  granting  a  feu  to  be  held  of  himself  as  superior, 
has  bound  bioiself  ^cpressly  to  warrant  the  purchaser  against  fu*. 
ture  casualties,  he  will  remain  liable  to  the  purchaser's  claim  of 
veoourse  under  this  obligation,  even  after  he  may  have  sold  the 
superiority,  and  tbua  ceased  to  have  any  conneption  with  the.lands. 
So  it  was  found  in  the  foUowiiig  case.. 
<  The  laird  of  Barscub  having  feued  certain  lands  to  Colquhoun 
and  MK2uair,  to  be  holden  of  himself,  in  the  contract  of  aliena- 
tion, there  is  a  special  clause,  that  because  the  lands  are  holden 
ward  of  the  Duke  of  Lenox ;  therefore  Barscub  is  obliged  to  re- 
lieve these  feues  of  any  ward  that  shall  fall  in  time  coming : 
Thereafter  Barscub  dispones  the  superiority  of  these  lands,  and 
by  the  death  of  his  singular  successor,  his  heir  falls  in  ward, 
whereupon  sentence  was  obtained  against  the  feuars  for  the  ward 
duties,  and  the  avail  of  the  marriage,  and  they  now  pursue  re- 
lief against  Barscub's  heir,  upon  the  clause  of.  warrandice  above 
written.  The  defender  alleadged,  that  the  libel  was  no  ways  re- 
levant, to  infer  warrandice  aguqst  him,  upon  the  said  clause ; 
because  the  meaning  thereof  can  only  be,  that  he  as  superiour, 
and  so  long  as  he  remained  superiour,  shall  reUeve  the  feuars, 
which  ceases,  he  bdng  now  denud^  of  the  superiority ;  other- 
wise it  behoved  to  have  imported,  that  he  should  never  sell  the 
superiority,  without  the  vi^ssals  consent,  which  no  law  doth  re- 
quire :  or  if  the  lands  had  been  appryzed  firom  him,  he  could  not 
be  lyable  for  the  waid  of  the  appryzers  heir,  which  is  cleared  by 
the  ordinary  custom,  there  being  nothing  more  frequent  in  char- 
ters than  clauses  of  absolute  warrandice ;  and  yet  none  was  ever 
overtaken  thereby,  after  they  ceased  to  be  superiours.  The 
pursue!  answered,  that  his  libel  was  most  relevant ;  because  this 
being  an  obligement,  conceived  in  their  favours  by  Barscub,  nof 

»3 
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<  qualified  as  superiour,  no  deed  of  B^icuk,  widioilt  tkeir  oon- 

<  sent,  can  take  it  from  them,  unless  Barsoub,  when  be  sold  (be 

<  superiority,  had  taken  the  new  superiour  obliged,  to  teonve  the 

<  vassals  with  the  same  warrapfiee;  bulnofr  theiieiraiipamn-,|iot 

<  being  obliged  hy  thi^  pnsonal  elause,  Barscub,  the  (bU  aopmBM, 

<  must  remain  obliged,  espeeinUy  in  a  (Aause  of  this  natvre,  wttek 
^  is  express  for  all  wards  to  come. 

<  The  Lords  repelled  the  defence,  and  sustained  the  lidbcly  ifpd 

<  found  the  supenotir  (albnt  denuded)  lyable  for  wartMdioe,^ 
CdquJumn  cmd  M^Qwtir  v.  Siuari^  1st  July,  166». 

341.  In  the  second  place,  analogous  to  the  loss  of  an  esMe  by 
the  falling  of  the  casualties  of  superimty,  is  the  cAse  of  thi*  Wbc^ 
or  a  part  of  it  being  carried  off  ill  the  designation  of  a  ttkkAsHsfs 
glebe,  udder  the  authority  of  Uie  statutes  by  wbiob  Presbyteries 
are  empowered,  where  a  minister  has  no  glebe,  lo  teke  from  the 
lands  in  the  parish  a  certalli  number  of  acres  for  that  pUrfiose ; 
1S63,  c.  7Si;  1572,  c.  48;  1692,  c  ll6|  166SI,  c.  gl.  wheto 
a  portion  of  land  which  has  been  sold  with  absolute  Wanrtfn- 
dice  is  thus  carried  off  under  the  authority  of  a  public  law 
liFhich  existed  prior  to  the  contract,  it  would  seeto  thai  the  same 
reason,  which  in  the  case  of  the  casualties  of  superiority  intro- 
duces an  exception  from  the  general  rule  in  favour  of  the  seller, 
should  exempt  him  from  the  buyer^s  clium  of  recourse  for  the  va^ 
lue  of  the  land  carried  off  in  the  designation  of  a  glebe.  A^cdrd- 
ingly,  Erskine  states  upon  the  authority  of  one  case,  tha^  the  put- 
chaser  has  no  claim  where  eviction  takes  place  uilder  8U<^  circum- 
stances^ Erskinef  2.  8.  89-  But  although  snch  Was  (he  decisioii 
of  the  case  tnentioned  by  Erskine ;  and  although  snch  seems  to 
be  the  true  doctrine  according  to  the  priAdples  recognised  in 
analogpus  ca$es^  yet  the  course  pf  decisiobs  upoH  this  partieu* 
lar  question  has  not  been  uiiifdrm,  and  moreov^ir  the  case  cited  by 
Erskine  is  not  the  latest  decision  upon  the  point. 

In  the  jSrst  case  in  which  the  question  seems  to  have  occurred, 
the  buyer'^s  claim  on  the  warrahdice  was  sustained.  The  t^um- 
stances  were  the  following : 

The  father  of  Lord  Blantyre  sold  to  Elphinstone  the  kjrfc  kuids 
of  Calderhall  with  absolute  warrandice*  In  1642  four  acres  of 
them  were  designed  to  the  minister,  and  three  acres  more  in  1640. 
Elphinstone,  upon  this,  brought  an  actbn  upon  the  warrandice, 
in  which  he  obtained  a  decree  sustaining  his  claim ;  and,  after  va- 
rious proceedings,  In  which  the  judgment  was  sikbmitted  to  review. 
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the  ooiHt  ultimiteiy  *  assoilsied  finom  tfte  reason  of  review  as  to 
'  the  Jour  acres  of  land,  in  regard  the  evicticm  was  by  no  superve- 

*  nieut  kw*.   But  as  to  the  ih^  acres,  in  regard  the  eviction  was 

*  fay  a  siipervetaient  law  in  anno  1649,  they  declared  Ifaey  woulcl 

*  hea^  the  parties  farther  tfi  presenihj  Etphinstone  v.  Lard  Blan^ 
^frcj  SxAjj  166S. 

In  a  subsequent  case,  the  court  made  the  same  distinction  be- 
tweoi  eviction  iarising  fnmi  thie  operation  of  a  law  which  existed 
pretnoHs  to  tile  sale,  and  eviction  fVom  a  supervenient  law,  hold*- 
ing  thai  the  buyer  had  a  dium  of  recourse  in  the  one  case,  and 
opt  in  th^  other.  This  case  is  reported  both  by  IKrIeton  and 
Stair.  It  appears  from  the  report  of  the  former  that  the  court  at 
f  r^  dedded  in  favour  bf  the  buyer'^s  dmm,  <  though  it  was  alleged 

<  that  IBS  nakira  m,  and  dot  e^  d^ciu  juris,  the  said  glebe  was 

*  e^eted.^  But  Upon  further  investigation,  it  a|)peared  that  the 
eviction  emaplained  of  had  truly  taken  place,  under  a  law  posterior 
in  date  to  the  sale^  add  they  altered  the  judgment,  upon  the  ground 
that  <  the  disponer  ought  not  to  warrant  JTrom  a  supervenient 

*  law.*  The  facts  of  thfe  case  as  reported  by  Stair,  who  mentions 
merely  the  ultimate  d^ision,  are  as  follow^ : 

<  James  Law  having  disponed  certain  lands'  to  Jdm  Watson, 

<  with  abedute  warrandice,  and  after  the  disposition,  there  being 
^  a  derignation  of  a  pert  of  the  land  for  horse,  and  kines  grasse,' 

to  the  minister,  conform  to  the  tfct  of  Parliament  1661,  Watson 
pursues  for  warrandice  upon  that  di^tresse.  The  defender  al- 
leadged  absolvitor,  because  the  distresqe  is  by  a  subsequent  law, 
fidliog  after  the  disposition/ 

<  Tlie  Lords  found  no  recourse  upon  the  distress  arysing  from' 
the  act  of  Parliament  1061  ^  and  that  the  drawing  back  thereof 
being  expressly,  as  to  manses,  which  is  adjected  as  a  limitation, 
ooold  not  be  extended  to  the  minister's  grass,  which  is  statute  in 
a  different  w|iy  in  this,  then  in  the  act  of  Parliament  ]  649. 
Prom  this  the  heretors  are  only  to  pay  twenty  pounds  of  money  ;' 
and  in  the  former,  lands  were  only  to  be  designed ;  therefore 
found,  the  distress  being  by  a  supervenient  law,  that  the  warran- 
dice did  not  reach  thereto,'  VTaison  v.  Lim,  'iSth  July,  1667 

In  the  next  case,  however,  whk:h  is  the  one  cited  by  Mr.  £r- 
skine,  the  court  refused  to  sustain  the  buyer's  claim  of  warrandice' 
on  account  of  a  part  of  the  lands  having  been  evicted  in  the  desig* 

*  As  toevicUpn  by  t  supenrtnient  Itw :  Vide  it{ffa,  No.  347. 
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natioQ  of  a  glebe  under  the  authority  of  an  act  of  PmrUament 

vbich  existed  previous  to  the  oootract. 

*  The  Laurd  of  Innes  having  dispqoed  pertun  lands  to  Auchin* 
tuiU,  with  absolute  warrandice  in  anno  16S0 ;  thereafter  in  anno 
1643,  there  was  an  addition  m|ule  to  the  ministers  gleib,  to  make 
it  up  four  acres,  according  to  the  act  of  Parliament,  out  of  the 
lands  that  were  disponed,  being  kirk-lands ;  whereupon  Auchin* 
tuill  pursues  recourse  against  the  Li^rd  pf  ](nnes,  who  alledged 
absolvitor,  because  absolute  warrandi^  canqpt  extend  to  this 
Qise,  which  the  buyer  should  and  might  have  known,  whether 
there  was  a  sufBcient  gleib  designed,  aiMl  that  the  lands  being 
kirk-lands,  were  liable  to  a  gleib. 

<  The  Lords  found,  that  the  warrandice  could  not  extend  to  a 
gleib  of  kirk-lands  deagned  after  the  vendition,  although  by  a 
law  before  the  vendition,,  unless  it  had  been  spedally  exprest  in  the 
warrandice,  it  beiqg  a  notour  burd^i^  upon  tl|e  l^nd,^  Laird  ^ 
AchifUuitt  V.  Laird  qflnnes,  1st  July,  1676L 

Notwithstanding  this  deciflipq,  however,  the  court,  a  fym  yeara 
afterwards,  agun  sustained  a  claim  of  recourse  under  ^ilar  cir* 
cumstances,  and  this  is  the  latest  case  where  the  pcMnt  has  been 
decided  in  terminis. 
.   ^  Some  acres  of  kirk-lands  formerly  disponed  with  idbsolute  and 

<  real  warrandice, .  being  designed  for  a  gleb^,  the  party  recurred 

*  upon  his  warrandice  aga^i^t  the  disponer : 

<  For  whom  it  w^  alleged :  That  thii^  eviction  happening  by 

*  virtue  of  a  publi9  law,  cannot  f^U  under  the  warrandice,  especial- 

<  ly  considering,  that  though  his  danger  might  have  been  foreseeo, 
'  as  arising  from  the  nature  of  church-lands»  yet  the  same  is  not 

<  expressly  provided  against  in  the  clause  of  warrandice. 

<  Answered  for  the  pursuer :  The  clause  of  warrandice  secures 

<  ftrom  all  evictions,  dangers,  and  inconveniences.    2.  The  present 

<  eviction  doth  not  occur  from  any  superyenieut  law,  but  from  the 
<. ancient  laws  of  the  kingdom,  whereby  chMroh-l^Mls  are  natuiaUy 

<  liable  to  be  designed  for  glebes, 

<  The  Lords  decerned  in  the  declarator  of  evictimi,'  JBSpnar  \. 
Lyon^  20th  February,  16^3. 

The  authority  of  this  decision,  and  of  the  premus  <wes  of  £1- 
phinstone  and  Watson,  is  shaken,  not  only  by  the  opinion  of  Mr. 
Erskine,  but  by  the  contrary  decisions  which  have  been  pronoun- 
ced and  adhered  to  in  other  cases  precisely  analogous,  and  which 
fest  upon  the  same  principle.    Notice  has  already  been  taken  of 
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the  <exoeptioii  in  fimmr  of  the  seller  when  the  sulgect  is  evicted  by 
die  fidling  of  any  of  the  easvtidties  ci  superiority.  The  cases  to 
be  mentioiied  under  the  next  head  iUastrate  the  same  principle, 
and  are  equally  inconmtent  with  the  case  of  Bonar  v.  Z^/m. 

348.  In  the  Mrd  place.  In  the  class  of  cases  now  to  be  men* 
tioned,  the  qnes&n  was,  whether  in  a  sab  of  lands  with  absolute 
warrandice,  the  seller  b  liable  to  relieve  the  purchaser ^roiyi^ter^ 
auffmeniaHom  tf  9Upmd  which  nuiy  be  laidt  upon  the  lands,  al« 
tfaMgh  diese  ham  not  been  spectaliy  mentioned  in  the  clause  of 
warnmdice. 

In  the  first  case  where  this  question  occurred,  it  appeared,  that 
in  the  year  1680,  John  Earl  of  Twee^dale,  patron  and  tituhur  of 
the  tetnds  of  the  parish,  disponed  the  lands  of  BIythe  and  Ba- 
dins^l,  with  the  teinds,  to  David  Plenderleath  and  his  heirs, 
to  be  held  of  the  Earl  for  payment  of  L.  10,  ISs.  4d.  Scots  of 
yearly  feu-duty.  The  clause  of  warrandice  in  the  disposition  was 
in  the  following  tenns :  *  And  sieklike  to  warrant  the  sttd  lands, 
teinds,  annuities  and  pettinents^thereof,  to  be  free  from  all  pay- 
ment of  any  other  duty  arid  service,  by  any  person  ot  persons 
whatsoever,  except  the  blench  and  feu-duties  above  expressed, 
payable  to  the  superior  in  manner  above  specified,  and  from  all 
other  perils,  dangers,  and  inconveniences  whatsoever,  as  well 
named  as  not  named,  bygone,  present,  and  to  come,  at  all  hands, 
and  agunst  all  deadly,  as  law  will,  excepting  always  forth  and 
frae  the  warrandice  immediately  above  expressed  ;the  number 
and  quantity  of  two  bolls  victual,  whereof  one  boll  .  •  .  ,  and 
one  other  boll  payable  yearly  out  of  the  said  lands  of  Badinsgill, 
and  parsonage  teinds  thereof,  to  the  iminister  pf  Linton,  on  one 
p«rt  of  his  legal  modified  stipend  allenarlie,  in  satisfaction  ci  all 
that  he  or  his  successors  can  ask  or  crave  as  due  furth  of  the 
said  lands  of  BIythe  and  Badinsgill,  tends,  parsonage,  and  vi- 
carage thereof:  And  likewise  we  the  said  Earl  of  Tweeddale 
bind  and  oblige  us  and  our  foresaids,  as  patron  of  the  kirk  and 
paiochen  of  Linton,  titular  of  the  teinds  thereof  for  the  said  Da- 
vid Plenderleath,  his^  said  son  and  his  foresaids,  their  fur- 
ther security  and  move  peaceable  possessing,  bruiking,  and 
joying  cS  the  trinds  of  the-  said  lands  of  BIythe  and  Badins- 
gill, in  all  time  hereafter,  to  make,  grant,  and  subscribe,  in  fa- 
vour jtX  the  said  David  Plenderleath,  his  said  son  and  his  fore- 
saids, after  expiring  of  the  tacks  of  the  said  teinds  now  running, 
f  whereunto  they  arc  assigned  in  manner  abov6  written,  new,  sufr 
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<  fioim^  and  valid  taoks  $mi  aMedations  theieof,  firom  lifHB  to 

<  time,  for  payment  of  one  peo^jr  Soots  in  limine  erf*  taek-dutf,  aad 
f  of  the  said  two  boUs  of  victual  payable  to  the  nunister  of  Linloii 
f  ibrtb  of  the  said  lands  of  Badiiugill  yearly.^ 

In  1783,  tbe  son  of  Pknderleath  sold  the  hoids  wd  teinds  to 
James  DicIcbod^  with  a  $pecM  wmtamcKce  mier  alia  %«iiif<  ^Ji^ 

<  hire  antgmmMkm^ 

In  1780,  the  minister  <§  the  paiish  obtained  an  alimenta- 
tion of  his  stip^ndy  and  the  lands  in  question  were  burdened 
with  a  part  of.  it*  Dickson  upon  this  daimed  relief  Ctom  thv 
repiesentatives  of  Plenderleath,  and  his  daim  does  not  seem 
fo  have  been  disputedr^and  they  in  their  turn  raised  an  actmn 
against  the  rqpreseptatives  of  the  Earl  of  Tweeddale,  fiMinded 
upon  the  clause  of  wanaadioe  in  the  dispootion  in  1S8Q.  But  th^ 
Lord  Ordinaiy  found,  <  that  the  general  clause  rf  warrandice  oDn« 
^  tained  in  the  Earl  of  Tweeddale'iB  disposition  to  the  purauer^  Cap* 

<  tain  Plenderleath^s  grandfather,  in  1660,  of  the  lands  of  Blythe 

<  and  Badinijg^l,  wi(h  the  teinds  thereof,  does  not  extend  to  the 

<  allocation  of  part  of  the  teinds  lor  payment  of  augmented  ^ 

<  p^nd,  or  found  the  pursMers  in  the  claim  of  relief  now  insisted 

<  in,^  and  therefore  assoilzied  the  defenders.     And  the  e^urt^ 

<  upon  the  general  ground  that  it  requires  express  wnrsandiee 

<  fimm  aognieptations  to  give  a  claim  of  relief,^  refused  a  leolaimf 

<  ing  petition  without  answers,  Pknderleath  v.  fiq^eeemt^vei  ^ 
Earl  of  Tweeddale^  Slst  Jap.  18Q0. 

A  similar  question  came  i^i^  befiure  the  courts  under  the  §A* 
lowing  cirounistanoes : 

In  172t,  the  bnds  of  l«ong  Eerse  w«re  di^oned  in  feu,  by^ 
4ames  Spittal  of  Leuchat,  to  William  Faichnejr.  The  disposi^ 
tion  contained  the  following  clause,  <  The  said  Laird  qf  Leuofaat,' 

<  and  his  foresaids,  being  herdby  holden  and  liable  to.  free^  itefiere/ 

<  and  disburden  the  said  William  Faichney,  and  his  foresaids,  of 

*  all  stents,  carriages,  service  cesses,  stipisnds,  and  other  public 

<  burdens,  due  and  payable  forth  of  the  foresaid  acres,  ataily  time 

<  hereafter;  and  further,  obliges  him  atid  his  foresaids  to  free  and 

*  skaithless  keep  the  said  William  Faichney  and  his  fovesaids  of 

<  all  feu,  blench,  or  teind  duties,  cess,  or  other  public  burdens  im- 
'  posed  or  to.  be  imposed  in  time  coming  on  the  sutgect  afiNresaid, 
'  or  for  any  years  bygone,  excepting  the  feu-doty  above  writ- 
«  en.' 
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An  augnmUftioii  of  stipend  having  been  granted  jto  the  mints, 
tor  of  Ihe  pai8b»  9^  \$iA  w  tfae  lands,  the  vau^l  in  fossession 
daimod  in  vbrtne  of  tiie  above  dause  <f  warrandice  to  be  relieved 
by  the  superior.    Bill  the  ooiirtbeld,^  ^  that  it  was  now  finally  set? 

<  tied  that  n  clause  of  warrandice  to  b^  effectual  agunst  augment^ 

<  od  stipondsi  must  qpeoially  bear  a  relief  firom  all  augment^tiond/, 
Jkmnder  v.  Jhrndoi^  Otb  June,  1812. 

849.  Sudi  is  the  general  prindple  which  iregulates  this  dass  of 
cases.  It  is  proper  to  ojiMrve»  boweyer,  tfaat  it  may  sometimes  bc^ 
made  a  qnestioQ  whether  the  terms  oi'  a  qpedai  clause  of  warrandice 
do  or  do  not  amount  to  an  express  obligation  to  relieve  against  fu- 
ture augmefitations.  Two  eases  of  this  description  have  occurred^ 
which  may  be  stated  in  further  iUustration  of  this  subject. 

In  the  first  of  these  cases»  a  ^kijos  of  exemption  from  payment  of 
an  angmentation  of  stipend  was  sustained,  i|&  consequence  of  the 
following  dause  of  warrandice  in  the  disppation  by  w)iich  the 
idainianf  s  lands  had  bieen  conveyed  to  him.  The  disposition  was 
by  the  Maijquis  of  Annandale  to  Sir  John  Jardine^  and  i|;  ^  Binds 
^  and  obliges  us,  oonjunctlie  an4  severallie,  our  heirs  and  succes- 
«sof«  wbatsomieVer,  to  warrand,  acqiut^  and  defend,  the  lands, 

<  teynds,  milnes,  mnltuxes,  and  pertinent  ther^f  foresaid,  and 

*  otWs  above  disponed,  with  this  present  right  and  disposition  of 

<  the  samen,  to  be  good,  valid,  and  suflfident,  free,  safe  and  su^re 
f  to  the  said  Sir  J^ofan  Jardyne,  and  bia  foresaid,  from  all  and  sun*. 

<  drie  prior  alienations,  contracts,  dispositions,  apprydi^;s,  adjudi- 
.'  cations,  re^ignationi^  private  of  public  infeflments^  bygone  waids, 

<  rdiefs,  Barriages,  non-entri^  ladies  tercesi  lifer^ts,  coi^unct 

<  fees,  forfaulten,  rcpognitions,  disclamations,  purpr^ures,  nulli- 

<  ties  or  reductions  of  infeflments,  bastardies,  inhibitions,  interdic- 
f  tioos,  vevi^rrions,  redemptions,  renunciaitims,  declarators  for  non- 
'  payment  of  superiors  duiiei^  and  ail  other  dedarators  whatsom- 
«  ever ;  and  from  all  and  sUndrif  otb^r  perills,  burdens^  dangers, 
.'  inconvemendes,  and  incumbnums  wbotsomever,  which  may  any 

<  wise  debar,  stop,  hinder,  molest,  Or  impede  the  said  Sir  John 
'  Jardyne  and  bis  foresaids,  from  or  in  the  peaceable  possesaon, 

*  bruiking,  jddng,  labouring,  of  otherwi^ys  disposing  of  the  said 

*  hmds,  miln,  and  pertinents  thereof  foresaid,  teynds,  parsonage, 

*  and  vicarage  of  the  sameti,  in  all  tyme  oqming,  at  all  han^s,  and 
f  against  all  deadly,  as  law  will. 
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^  As  also  we,  the  said  William  Marquis  of  Annandalp,  and 
James  Lord  Johnstone^  with  advioe  and  consent  foresaid^  lund 
and  oblige  us  and  oar  fiiresaids,  to  warrant,  free^  and  relieve  the 
said  Sir  John  Javdjneand  his  ffavesaids  fiom  all  payment  of  any 
bygone  cess,  taxations,  and  other  paUic  burdens  payable  fiorth 
of  the  said  lands,  or  teynds  of  the  samen,  at  or  before  the  term 
of  Martinmas  last  bypast;  and  also  to  warrant,  disburden,  free, 
and  relieve  the  said  Sir  Jdin  Jardyne,  and  hb  foresaids,  from  all 
payment  of  any  teynds,  or  any  part  of  the  stipend  payable  furth 
of  the  said  lands  and  others  above  disponed,  to  the  minister  of  the 
siud  parish  of  Sibbalbie,  of  all  years  and  tenns  bygone,  and  for 
all  years  and  terms  in  tyme  coming,  for  ever.^ 
t  In  the  process  of  locality,  the  Lord  Ordinary  sustained  the  daim 
of  exemption,  in  oonsequenoe  of  this  clause  of  warrandice.  On 
advidng  a  petition  against  this  judgment,  <  two  of  the  judges  were 

<  of  opiiuon  that  the  clause  foundedon  was  just  an  ordinary  clause 

<  of  warrandice,  and  that  unless  there  was  an  express  warrandice 

<  both  from  present  stipoid  and  all  future  augmmtations,  it  oould 

<  not  be  given  effect  to  as  a  total  exemption  from  payment    The 

<  other  judges,  however,  thought  that  giving  the  clause  of  wanan- 

<  dice  in  question  its  fair  constructicm,  it  was  meant  to  imply  a  to- 

<  tal  relief  from  the  payment  of  any  and  all  stipend  whatever,  both 

<  present  and  future  C  And  upon  that  ground  the  Court  adhered 

<  to  the  Lord  Ordinary^}  interlocutor,^  Earl  tf  SopeUmm  v.  Sir 
Alex.  JasriiM^  8d  Jviy,  1811. 

'  In  the  other  case  alluded  to,  a  umilar  daim  was  rgected,  which 
was  founded  upon  the  fdlowing  clause  of  warrandice  in  a  feu-diar- 
fer,  *  And  further,  I  bind  and  oblige  me,  &c.  to  warrant  this  pre« 

<  sent  feu-right,  with  the  infeftment  to  follow  hereon,  to  be  good, 

<  valid,  and  suffident,  and  the  park  and  muir,  before  disponed,  to 

<  be  free,  safe,  and  sure,  to  the  said  Robert  Willpe,  kcfrom  aO 
^  cess,  mimster^s  stipend,  schoolmaster's  salaries,  and  other  dan- 
^^gers,  incumbrances,  and  inconveniences  whatsoever,  affecting  the 

*  same,  or  that  may  hereafter  affect  the  same  in  time  coming. 

<  But  in  case  of  any  new  law,  or  new  valuation  of  land,  with  re- 

*  gard  to  minister'*s  stipend  or  cess,  whoieby  the  subjects  hereby 
«  disponed  may  be  liable  in  these  or  other  burdens,  then  the  same 

<  are  to  be  paid  by  (^  e  sdd  Robert  Wilkie,  and  his  foresaids, 

<  without  having  recourse  on  me  and  my  above  written.^ 
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This  clause  was  held  not  to  afford  any  gmund  for  adaim  of  re« 
lief  against  augmentations*. 

S44.  In  Hxefiurih  place,  in  the  following  case  the  purchaser's 
claim  of  relief  from  certain  other  public  burdens,  in  virtue  of  a 
clause  of  warrandice,  was  rejected,  and  it  was  held  upon  the  same 
principle  which  r^ulated  the  decision  of  the  cases  mentioned  under 
the  preceding  headsy  that  such  burdens  which  arise  from  the  ope- 
ration of  a  public  law,  must  be  elcpressly  mentioned  in  a  clause  of 
warrandice^  in  order  to  entitle  the  purchaser  to  claim  relief  against 
them  from  the  seller. 

in  this  case  the  claim  under  the  obligation  of  warrandice  was 
for  rdief  from  the  conversion  for  statute  labour.  The  clause  of 
wamndice  founded  on,  was  contained  in  a  dispoaticm  granted  i» 
1747,  and  bound  the  seller  to  relieve  the  purchaser  <  from  payment 

<  of  all  minister's  stipend,  schoolmaster's  salaries,  augmentations  of 
^  the  same,  or  new  erections,  and  all  burdens  whidi  do  or  can  affect 

<  the  lands  and  teinds  thereby  disponed  for  ever,  excepting  L.  5 
'  Scots  money,  payable  yearly^  to  the  schoolmaster  of  Coldingham^ 

<  forth  of  the  said  lands,  and  the  proportion  of  cess  th^t  should 
^  irom  time  to  time  be  laid  upon  and  levied  furth  of  the  same.' 

The  proprietor  of  the  lands  so  disponed,  having  in  1794  brought 
a  declaratory  action  for  the  purpose  of  ascertaining  his  rights  under 
the  above  dted  clause,  and  having  afterwards  claimed  relief  from 
the  representatives  of  the  dbponer,  from  the  conversion  for  sta* 
tute  Ux>ur,  introduced  by  an  act  of  parliament  for  the  county  in 
whicb  the  lands  were  situated,  the  claim  was  opposed  on  the  ground 
that  there  is  a  distinction  between  those  public  burdens  which 
properly  fall  upon  the  proprietor  of  land,  and  those  which  fall 
upon  the  actual  occupier^  the  former  bang  fixed  by  the  value  of 
the  land,  the  latter  by  the  mode  in  which  they  are  occujned ;  that 
the  fonner  only  could  be  held  to  be  included  in  the  terms  of  the 
cJause  of  warrandice  in  question ;  and  that  statute  labour,  fron^ 
which  exemption  was  claimed  in  virtue  of  this  clause^  was  of  the 
latter  class  of  burdens,  being  always  liud  on  the  occupier  of  the 
land,  unless  a  contrary  agreement  was  made,  and  consequentiy 
diat  it  was  not  comprehended  under  the  dbhgation  of  warMmcfioe. 

The  Court,  <  cm  the  ground  that  the  clause  in  question  did  not 

•  P<iH<  V.  £MMy  CinNyir,  S7A  «Xni.  1813.    This  case  is  aol  npoitcd,  bat  ii 
■otiesiioalslcwBrkaiTeiadi.    Cmndoii  TViiNlr,  U.  478. 
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*  include  relief  from  ^e  actual  performance  of  statute  labour  in 

*  1747,  nor  consequently  from  the  convermon  mbstituted  in  its 

<  place  by  a  posterior  act  of  pailiament,*  repelled  the  clttm  of  re- 

545.  (2.)  The  obtigadon  of  warrandice  is  not  tncorred  when  ^ 
cause  cfevicfion  has  begun  to  exist  afUr  the  date  cf  the  eale^  un- 
less  when  it  proceeds  firom  the  act  of  the  rendor  bimseHV  Poth. 
Contr.  de  VenU^  iVb.  90. 

The  reasonableness  of  ihis  rule,  and  its  confcNtettj  to  principle, 
are  evident  That  it  was  the  rule  of  the  Roman  law  appears  from 
the  following  texts.    ^  Auctor  ex  his  tantum  causb  suo  ordine 

*  tenetur,  gace  et  prceeedente  iem/p&re  causam  evictkmis  parant,^  t 
1 .  Coi,  de  Per.  et  com.  ret  vend&tos.  <  Patilus  reipon^  futuros 
^  casus  evictionis  post  contmetam  emptSonem  ad  Tenditorem  Hon 

<  pertinere,*  1 1 1 .  C  &  Evict. 

What  were  those  voeusjuturi  for  which  tiie  Tendor  was  not 
liaiUe  in  warrtmdice,  in  contradistinction  to  causes  of  eviction  ori- 
ginating previous  to  the  sale,  for  which  he  was  fiaUe,  is  thus  ex- 
plauned  by  a  modern  writer,  who  has  already  been  referred  to  cm 
thb  subject.    <  Casum  autem  futuitml  appellat,  cjhn  evictionis 

*  causa  s^uitur  traditionem,  nee  uUam  originem  faabiut  ante  Ten- 

<  difionem.    Si  les  evinctttur  tamquam  aliena,  non  est  casus  fu- 

<  turns,  quia  fes  vendita  evineends  erst  ante  yenditionem;  et 

<  ac  causa  evictionis  traditionem  pnecedit    Sed  dkra  evictionis 

*  causa  post  impletum  contractnm  liascitur,  casus  futuros  esse 

*  didtur,  neque  eo  nomine  debetur  evictio,^  1.  1.  c.  Deperie.  et 
commodo  rei  vend.  L  S.  2).  De  evict.  *  Quoniam  nihil  nt  culpa 
.<  ven^toiis^  ut  periculum  illud  ferre  debeat :  sed  pertinent  debet 

*  ad  emptorem,  qtu  per  traditionem  factus  est  dominus,^  Surgund. 
de  Evict.  *cap.  TB.  "So.  4. 

346.  The  same  rule  exists  in  the  law  of  Soodand,  and  it  has 
r^cdved  eifect  in  practice  in  tiie  fotloiring  cases. 

347.  In  tkejiret  place,  the  obligation  of  warrandice  is  not  incur* 
red  when  the  evictioii  has  proceeded  from  the  operation  tSan^er^ 


wmm,  fifMft  CorM^ifnu  t*>Qntgy  fSU  Jsth  Vf1%  wliese  -*  tb«  vifKrior**  oliUgsHHii 

•  in  hia  charttrs  to  relieve  the  vismI  of  public  bttrdeii8»  totallj  or  in  perty  wo«  con* 

•  fltrucd  not  to  comprehend  the  ixpenta  IM  imt  te  either  rtbuUSng  or  reptMtfg  Or 

•  f^Mi  ehmrttkt  mlmkie^e  mmeey  emit  ^ftar*  i»hereifce.piaffliw  kb  fomor  liwiMirii 

•  had  been  for  the  vawdb  to ^eSwy  >HiaiwMipenci.>  Wiifcnnt  aukkagsmf  cWm  af  f«- 

•  lief  againit  the  iuperior»  and  in  none  of  which  Inatancea  had  hie 

•  hinuclf,  cootribtttcd  more  than  is  proportion  to  thdr  pnqpcrt  j  laadi.* 
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ifenieni  law.  Upon  this  point  Lord  Staor  says,  <  As  todistiess  by 
«  fltobsequent  laws,  when  these  ate  by  way  of  declarator  of  an  anteee- 

<  dent  right,  it  is  equivalent  to  a  judicial  evictaoii.  But  when  the  law 

<  iaitatatoFy,flitfoducinga  hew  burden,  as  taxes,  augmentationitof 

<  niiABter^s  stipendhi  ftc.,  it  was  Craig's  opinion,  which  he  reports 
^  as  thejudgmeot  of  die  Sessiun,  thai  in  such  cftses  the  warrudev 
«  sfcoutd  be  \aMe  U^  fuaifUum  ktiDratus  tai.    But  custom  since  hath 

<  okared- the  contary,  that  iTamndiee  is  never  extended  t0  sab- 

<  sequent  statutory  laws,  but  that  these  ate  always  upoft  the  pur- 
«  ehaaerV  hazard,*  iStoir,  2S4.    Siee  Ersh.  2.  8.  SI9. 

pursuing' the  eavl,  her  son^  for  pi^fUent  of  her  teree  duties  of  his 
lands,  aad  it  afqpcoiingtbat  the  lady  had  been  provided  by  her  de- 
ceased husband  ti>  the  right  of  some  teinds  with  warrandice,  ^'  md 
th^re  bong  an  impositkMi  of  a  burden  fbr  the  ministerV  stipend 
hid oi^ upon  these  teinds  yearly^  moredian  shewassul^ecttoby 
the  ^jbH  fliade  io  her  by  her  husband,  and  acccfdfa^  to*  Aa  law 
and  procedure  by  the  generdi  oammisrion  now  supervening  since 
the  making  of  her  right,  and  she  craving  the  heir  t&  warfand 
the  saida  teinds  ftom  that  burden,  the  Lerds'  iSyoitd;  nolMfth- 
standing'  of  the  dause-  obligator  off  wanandioe  contained  in  her 
rigiit,  that  sine  bad  no  action  of  warrandice  therefor,  and*  that  the 
brir  wan  not  holden  to  wufmnt  fkemany  mfpervenient  law,  irtiiflh 
was  a  public  law,  which  could  not  strike  agAuA  parties  to  draw 
Aen  towarrand  fton  facts imprestahfe,^ La,  DHfffihkSk^Y. E. 
Dw^rmMngf  97th  Mvdt^  10S4. 

nPke  distinction  between  the  case  of  evietien  thus*  arfring^nani  a 
pobKe  hiw  passed  alter  the-  date  of 'the  contract^  and  the  case  ^^ 
nacrly  notfeed,  of  evictaoii  proceeding  fWim  the  operation  of  a  public 
law,  which  esisted  previous'  to  the  ocmtract,  although  it  did  not'af- 
feet  the  thing  soldliil  after  llie  date  of  the  sale,  was  made  in  the 
case  of  Watson,  formerly  cited,  when  it  was  found  <  that  tfie  de- 

<  ngiiatien  being  as  to  cows  and  horse  grass,  and  ufon  a  lam  m«- 
^ffervemen^  i^er  i&r  diapoBiiUm^^  the  ^iq^nerwas  not  fiaMe  in 
wammdiee,  Waisom  v.  Lam^  16lh  July,  160T  %  wpra^  p.  S47.' ' 

'  SIA' In  the^acofid plac^,  the  warran£oe  is  not  incurred  when 
the  eviction  is  owing  to  Ae  vendee^s  own^findi,  Pc^.  Conir.  de 
Venie^  Na  93. 

To  th'is  effect  aii  old  case  is  mentioned  by  Bal£bur,  who  says, 
^  Ane  msm  havand  la^dis  of  ane  uther  pertaung to  him  tUuhone^ 
^  roaoy  gif  he  tynes  the  samin  throw  his  awin  defikulty  he  hea.na 
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*  actioun  of  worrandiee  aganis  biifi  fra  quhom  he  eoft  the  fii 

<  12  Marlii,  1506,  Johne  OliphaiK  conirm  the  Lord  Oliphant^^ 
Bal/imri  p.  S24  c.  24L 

So  Mowbray,  haviQg  sold  Uuida  to  Otterbutii,  with  foal  wairan^ 

dice^  and  th^  ptincipal  landa  bdig  eviated  by  itn^gutioD,  it  was 

pleaded  i^tet  an  ifctioo  09  the  warfaadke,  that  the  evictioR 

was  U  default  of  the  aaid  amquhile  Alexander  Otterbuni*  be- 

eauae  the  aafluie  taken  by  himself  before  he  had  obtained  Che 

king^s  ocpfirmation,  was  the  eaoae  of  the  I«ec^tiol^  and  so  the 

itPTi^ilgi<ir  was  not  obliged  to  warrand  the  buycfr  fram  the  inoon- 

vemtficeB  proceediiig  of  the  boyerl^  own  fiitt  and  finilt^    <  The 

Lordflb  considering  the  ecmtract  of  9benal4on«  whereby  Mowbray 

was  obliged  to  infeft  Alexander  Otterbum  in  Whitalaw^  as  fv^y 

m  he  held  the  8ame»  either  by  charter  toad  sattoe  f6lk>i^ing  there- 

upon^  or  upon  resignation,  that  the  bcqrer  was  obliged  to  pur-^ 

chase  the  superior's  consent,  and  because  he  took  aasine.  before 

he  got  the  supmor's  consent,  the  faibde  proceeded  upon  Jiia  own 

defisiult,  and  therefiire  they  found  the  exception  relevant  to  elide 

the  warrapdice  V 

Another  tBse  to  the  same  etf^  is  mentkmdd  by  Lord  Slnb*, 

whero  the  warrandice  was  \kAd  not  to  be  incurred  <  by  the  forfeit- 

<  ure  of  the  disponer's  apparent  bar,  seeiiig  the  dispone  omitted 
« to  obtain  the  king's  confirmatioD,  which  wouU  hlive  excluded  the 

*  forfeiture,'  Siahr,  p.  233. 

3^.  Bui  although  the  general  nlle  be,  that  the  vendor  ia  not 
liable  in  warrantee,  where  the  eviction  proceeds  from  a  cause 
which  did  not  begin  to  exist  till  aAer  the  sale,  yet,  as  has  already 
been  stated,  there  b  an  exception  ftom  this  rule,  when  ike  md^ 
the  vendor  hiime^  is  the  cause  of  the  eviction,  Poih^  CmUr.  dc 
Venie^  Na  91.  The  equity  and  the  necessity  ctf  this  exoeptioi^ 
are  obvious;  and  accordingly  it  is  to  be  found  bodi  in  the  Soman 
law  and  in  the  law  of  Scotland. 

350.  The  import  of  the  different  textaof  the  Boman  ]am  upm 
this  subject  b  thus  stated  by  a  modem  writer  on  the  law  of  evic- 
tion :  <  At  non  est  idem«  si  emptor  culpa  venditofis  rem  desutuit. 

<  Utputa  vendidisti  raihi  fundum,  et  tradidisti,  eumdem  deinde 

<  rursus  alteri  vendis,  et  tradis :  qusesdone  mihi  mota  a  secundo 


•  OOerfrnm  ▼.  Mom^^  la  Fobrutry*  1610,  (JMor.  p.  16567.)  The  wmm 
prtucipk  WAB  8pptled  in  a  question  between  the  teUer  of  a  tack  of  tetnds  and  the 
tenant,  Apyvf  v.  Lord  TrngMdm^  2nh  Junei  1612,  {Mvr,  p.  16570.)  HmmUm  r. 
Skarpy  6th  Miich,  I6S8» 
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<  emptxNre,  d  cazere  fundo  malim  quam  litigare,  recte  tecum  agam 

<  pro  eyicdone  ad  pretium.    Nee  mihi  recte  objicies,  quod  culpa 

<  mea  fundo  exdderim^  quern  tamquam  dominus  retinere  poteram. 

<  Quoniam  baec  exceptio  non  babet  locum,  quoties  evincens  agit  ex 
''causa,  quam  acdpit  a  venditore.  Tunc  enim  perinde  est,  ac  a 
'  ipsemet  venditor  evinceret;  quo  casu  liberum  est  emptori,  vel 

<  repellere  venditorem  per  exceptionem,  vel  omissa  exceptione  pe-i 

<  tere  quod  sua  interest,^  BurgtifuL  de  Evict,  c.  82.  No.  9. »  Poth. 
Pandect.  Justin.  1. 562. 

851.  Tbe  same  principles  exist  in  our  law ;  and  moreover,  by 
Stat.  1540.  c.  105,  parties  who  shall  thus  fraudulently  make  double 
aUenadons  of  the  same  subject  are  declared  infamous,  and  punish* 
able  in  their  persons  and  goods. 

852.  Further,  the  vendor  who  shall  act  thus  fraudulently  is 
equally  liable,  although  it  may  have  been  expressly  stipulated  in 
the  contract,  that  he  diould  not  be  bound  in  warrandice  at  all,  be- 
cause no  agreement  can  protect  a  man  against  his  own  fraud, 
Ersk.  2.  8.  27. 

Effect  was  given  to  these  prindples  in  the  following  cases. 

In  the  case  of  Shaw  v.  Durham^  4th  July,  1622,  <  the  Lords 

<  found  warrandice  upon  a  contract  not  bearing  warrandice,  be^ 

<  cause  the  cUstress  was  from  the  pardes^  own  deed.^ 

So,  Johnston  having  sold  the  lands  of  Frasterhill  to  Gordon  of 
Lesmore,  with  absolute  warrandice,  Burnet,  who  acquired  right  to 
the  disposition  granted  to  Gordon,  charged  Johnston  to  warrant 
the  right  against  a  posterior  right  granted  by  him  to  William 
Johnston,  who  had  obtained  the  first  infefbnent  It  was  answered^ 
that  the  warrandice  could  have  no  effect,  because  there  neither  was 
nor  could  be  a  distress,  seeing,  in  William  Johnston's  disposition, 
John  Johnston,  the  suspender,  had  reserved  his  own  and  his  wife's 
liferent,  and  therefore  Burnet,  the  charger,  could  not  be  distrest 
during  their  lives.  2do,  It  was  the  fault  of  Grordon,  BumeCs  au- 
thor, that,  for  many  years,  he  did  not  take  infefbnent,  having 
right  long  before  the  second  dbposition.  To  this  it  was  replied, 
that  John  Johnston  could  not  object  thb  delay  in  excuse  of  his 
own  firaud ;  and  as  to  the  second  point,  that  although  there  was 
no  present  distress,  yet  there  was  unquestionable  ground  of  future 
distress,  agunst  which  Burnet  could  make  no  defence.  <  The 
^  Lords  decerned  Johnston,  the  disponer,  to  purge  the  posterior 
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<  diqposition  granted  by  him,  and  found  neitiier  of  the  BUeigesaoem 

<  in  the  contrary  relevant  V 

85S.  (8.)  Although,  as  has  already  been  observed  in  the  com- 
mencement of  this  subject,  eviction,  in  its  strict  sense,  apphes  onlj 
to  the  loss  of  a  sulgect  by  the  sentence  of  a  judge;  yet,  where  the 
vendee  has  delivered  up  the  subject  to  the  party  doming  it,  with- 
out a  law-suit,  he  is  still  endtled  to  proceed  against  the  vendor  tor 
recourse  upon  the  warrandice,  provided  he  can  shew  that  the  de- 
mand of  the  claimant  was  well  founded,  Fo^  tltmtr.  de  Vente, 
No.  95. 

3S4.  In  the  Roman  law,  indeed,  it  appears  that,  where  the  evic- 
tion did  not  proceed  from  the  sentence  of  a  judge,  as,  for  example, 
when  the  vendee  entered  into  a  transaction  with  the  cliumant,  and 
surrendered  the  subject,  or  submitted  the  dispute  to  an  arbiter, 
who  decided  against  him,  he  was  not  entitled  to  proceed  against 
the  yendot ex Hqndatione  Aqilcej  L  66.  §  1.  ff.  dip  Einci.;  Burgund. 
de  Etfiet.  cap.  78  and  79.  But  if  it  appeared  that  he  acted  m 
bona^fidey  and  that  the  party  by  whom  the  sutgect  was  clidmed 
had  a  legil  sight  to  it,  die  vendee  had  an  equitable  action  ad  id 
quod  inierMf  Burgund.  de  Evict,  cap.  7S.  Na  6.  and  cap.  79* 
No.  3. 

365.  In  like  manner,  in  our  law.  Lord  Stair  says,  * 

<  will  take  effect  where  there  is  an  unquestionable  ground  of 
*  tress,  though  the  fiar  transacted  voluntarily  to  prevent  the 

<  tress,^  iStoir,  S82. 

Judgment  was  given  in  die  following  case  upon  this  principle : 
Lord  Melvil  pursued  the  Laird  of  Fairin  for  warrandice  of  a 
disposition  of  certain  lands  and  teinds  sold  to  him  by  the  latter, 
with  absolute  warrandice,  and  stated  that  the  teinds  were  affected 
with  IS  bolls  by  a  locality  to  the  minister,  previous  to  the  sale. 
The  defender  alleged  absolvitor  upon  this  ground,  besides  another, 
that  there  had  been  no  legal  distress,  but  voluntary  payment  made 
all  the  years  bygone :  *  The  Lords  repelled  the  defence,  and 

<  foimd,  that  seeing  the  distress  by  the  stipend  was  unquestionaUe^ 

<  payment  made  diereof,  without  process,  prejudged  not,^  Lord 
MeMi  V.  Laitd  of  Fairin,  4th  February,  1669. 


*  BmmH  ▼•  Johiui(m»  ITtli  July*  16€i.  To  Uie  aaoM  cflbet  jadsmtat  was  gtmm 
in  Uie  followlqg  caiei:  SnUth  v.  Aom,  17Ui  February,  107S«  tad  16ch  Jaansry  sad 
June,  1687,  (Sfor.  v.  Warrandkep  Ne^  51,  69»  and  78.)  Hepbuntf  f.i>MleM^ 
dlmcft,  2d  February,  1710. 
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S56L  (i.)  The  obligatioii  of  wanmndioe  tztends  to  real  burdens, 
arifling  not  from  a  public  law^  but  fiom  the  act  of  the  vendor  or 
his  predecessorsy  Poih.  Contr.  de  Vente,  No.  198  and  901. 

It  was  formerly  obsenred,  that  under  his  obligation  to  deliver 
the  subject,  the  vendor  was  bound  to  free  it  from  all  incumbrances, 
and  thirt,  until  this  was  done,  the  vendee  was  entitled  to  teiaixk  the 
pricey  and  employ  it  in  clearing  off  such  burdens,  etsprOj  Na  998. 
In  like  manner,  if,  after  paying  Ae  pice,  the  subject  is  fimnd  to 
be  charged  ^th  incumbranoes,  the  vendee  is  entitled,  in  certain 
cases  at  least,  to  daim  relief  against  them  from  the  vendor  under 
the  obligation  of  warrandice.  A  party  cannot  be  said  to  have  re^ 
ceived  deUvery  and  possession  of  a  subject  which  may  be  taken  from 
him  in  whole  or  in  part  by  the  holders  of  real  rights  affecting  it 

In  the  case,  therefore,  of  an  estate  being  found  to  be  affected 
wiA  an  heritable  bond  and  infeftment,  or  any  similar  burden,  the 
effect  of  which,  if  acted  upon,  is  the  same  as  an  actual  eviction  of 
the  whole  or  a  part  of  the  sutgect,  it  is  dear  that  the  vendor  may 
be  called  upon,  under  his  oUigation  of  warrandice,  to  purge  the 
incumbrance,  Dewar  v.  Jiken^  July,  1780, 1.  d.  §  1 ;  1.  fiS.  §  1.  L 
7.  ff.  de  act.  empi. 

357.  The  question  is  attended  with  more  difficulty  when  the 
burden  is  not  of  such  a  nature  as  to  endanger  the  vendee^s  right 
in  the  subject  itself,  but  merely  to  diminish  its  value,  or  interfere 
with  his  use  of  it,  e.  g.  where  it  is  found  to  be  affected  with  a  ser- 
vitude or  a  tack. 

By  the  Roman  law,  the  right  of  the  purchaser  of  a  subject  which 
was  found  to  be  affected  with  a  servitude,  to  claim  relief  from  the 
vendor,  seems  to  have  depended  on  (the  terms  of  the  sale.  If 
the  subject  was  sold  uUoptimus  maximuSy  the  vendee  was  entitled 
to  demand  relief,  but  not  otherwise.  <  Non  tantum  in  tradi- 
tiombus,  sed  et  in  emptionibus  et  stipuladonibus  et  testamentis 
'  adjectio  hsBc,  Uti  cpHmus  maaAmusque  eat,  hoc  ragnificat,  ut  li- 

<  berum  pnestetur  prsedium,  non  ut  etiam  servitutes  ei  debeantur,^ 

<  1. 169,  ff.  de  Verb.  eign.  Vid.  1.  90,  ejued  tii.  Cum  venderes  fun. 
*  dum,  non  dixisti,  Ua  ui  cptimue  nuurimusque:  Verum  est,  quod 
'  Quinto  Mucio  placebat,  non  liberum,  sed  quaiis  esset,  fundum 

<  prsestari  oportere :  Idem  et  in  urbanis  prsediis  dicendum  est,  I. 
^  59*  ff.  de  contr.  empt^ 

In  our  law  no  very  predse  rule  appears  to  have  been  establish- 
ed upon  this  point. 
With  regard  to  servitudes,  Lord  Stair  says,  <  the  intent  of  ab- 
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«  solute  warrandice  bong  only  against  legal  eviction,  it  doCh  not 
^  extend  to  every  burden  that  may  afiect  the  land,  as  to  a  ser* 
'  vitude  of  Axe  fish,  or  of  pasturage,  fuel,  feal,  or  divot,  or  to 
^  a  thirlage  of  the  land  to  the  mill  of  the  barony  paying  the 

<  nineteenth  com,'  June  SI,  1672,  SandUanda^  Stair^  834. 

In  like  manner,  Erskine  says,  <  As  warrandice  is  penal,  at 

<  least  on  the  part  of  him  who  warrants,  it  is  siricU  Juris  ;  and 

<  consequently  contravention  of  warrandice  is  not  easily  pre- 
^  sumed ;  nor  the  obligation  to  warrant  extended  beyond  the  strict 

*  letter  of  it    Upon  this  gnmnd,  absolute  waraiklice  is  not  in. 

<  curred  by  every  light  servitude  that  the  granter,  or  his  authors, 

<  may  have  imposed  upon  the  lands  conveyed,  such  as  lands 

*  are  usually  charged  with ;  ex.  gr.  aqueducts,  passages,  or  even 
'  a  moderate  thirlage.     But  if  the   servitude  be  uncommonly 

*  heavy,  the  granter  who  makes  over  the  estate  iainquaim  opH^ 

*  mum  nuucmumy  incurs  the  warrandice,*  Ersk.  ft.  8.  SI. 

The  following  cases  will  diew  the  views  which  have  been  ad<^9t- 
ed  in  practice  by  the  court  upon  this  point. 

The  Earl  of  i^ddington  having  disponed  the  lands  of  Couston- 
with  absolute  warrandice,  in  1610,  William  Sandilands,  into  whoee 
hands  the  lands  had  come,  pursued  the  EarPs  grandson  for  de- 
daring  of  the  distress  of  the  lands  by  a  bond  of  thirlage  granted 
by  the  EarPs  author,  astricting  the  lands  to  the  Mill  of  Tori^iichen 
for  the  nineteenth  com.  The  defender  alleged  that  the  clause  of 
warrandice  being  general,  without  mentioning  astriction,  it  was  not 
contravened  by  the  bond  of  thirlage,  which  inferred  no  eviction  of 
the  lands,  but  merely  such  an  ordinary  burden  as  lies  commonly 
upon  lands,  especially  bang  feu-lands  astricted  to  the  mill  of  a 
barony,  whereof  they  are  parts,  and  which  the  buyer  is  presumed 
to  know,  and  b  obliged  to  inquire  after ;  and  further,  that  a  ge- 
neral clause  of  warrandice  could  not  be  extended  to  servitudes, 
which  do  not  evict,  but  merely  burden  the  property.   <  The  Lords 

*  found  no  recourse  upon  the  warrandice  as  to  this  thirlage,  as  it 

<  is  here  circumstantiate,  but  did  not  determine  that  no  thirlage 

<  could  infer  warrandice  at  this  titncy  nor  yet  that  att  eerviiudes 

<  would  infer  warrandice^  Sandilaiida  v.  Earl  of  Haddingto»9 
%\8t  June,  167SI. 

So,  one  who  had  disponed  lands  with  absolute  warrandice,  being 
quarrelled  for  a  liberty  and  servitude  of  casting  some  peats  in  a 
moss  granted  by  his  authors,  the  Lords  assoilzied  him  from  the 
action^  <  in  respect  the  servitude  was  so  old,  and  notourly  known, 
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t  und  so  ioconaiderable  in  these  parts/  Oordanrtaim  4*  Nichcbon 
▼.  Palon^  Marchy  1682. 

In  the  following  case,  the  same  principle  was  applied  in  a  ques« 
tion  between  landlord  and  tenant. 

Cranston  let  to  Symington  a  dwelling-house  with  a  malt  barn^ 
kiln,  &C.  situated  within  the  precincts  of  the  Abbey  of  Holyrood- 
bouse,  warranting  his  possesaon  <  agunst  any  stop  or  impediment 

<  whatsoever;*  but  no  mention  of  any  thirlage  was  made  in  the 
lease.  After  the  tenant  had  possessed  for  some  years,  a  claim  was 
made  agaiijist  him  for  multures  by  the  proprietor  of  the  mills  of 
the  barony  of  Broughton,  the  premises  being  a  part  of  the  barony, 
and  thirled  to  the  mill.  Symington  claimed  relief  from  his  land- 
lord under  the  warrandice  in  his  tack,  alleging  that  he  had  been 
entirely  ignorant  of  the  existence  of  the  servitude.  But  the  Court 
found  that  the  landlord  was  not  bound  to  relieve  him,  Sjfmingion 
▼.  Cranston^  listh  Jan.  1760. 

858.  In  like^manner,  with  regard  ta  taekSy  although  it  is  cus- 
tomary in  the  conveyance  of  lands  to  except  the  current  leases 
fiom  the  obligation  of  warrandice,  it  would  seem  from  the  follow- 
ing cases,  that  unless  they  are  specially  warranted  against,  the  sel- 
ler is  not  liable  to  relieve  the  lands  of  them. 

The  first  is  an  old  case  reported  in  Balfour,  <  Gif  infeftment, 
^  alienatioun,  or  dispoatioun,  be  maid  with  pardcular  dauas  of  war- 

<  randice,  fra  wardis,  reldfis,  and  non-entres,  and  fra  sic  uther  spe- 

<  cial  caissis  that  may  follow,  togidder  with  ane  goieral  clause  of 

<  warrandice,  fra  all  uther  thingis  that  may  stop  or  mak  impediment 

<  to  him  to  quhom  the  said  infefbnent  is  maid,  to  bruik  pedablie 

*  the  saidis  landis  at  his  pleasour;  gif  thair  be  ony  fdc  thing  as 

*  takkis  or  liferentis  not  oontenit  expresslie  amang  the  saidis  spe- 
^  cialities  of  warrandice,  na  actioun  of  warrandice  thairanent  sould 

<  be  given,  notwithstanding  the  general  ekiuse  foirsaid,*  Balfour^ 
p.  S19. 

So,  the  Laird  of  Pitferran  being  obliged  by  his  contract  of  mar- 
riage to  iofeft  his  Lady  in  certain  lands,  and  some  of  the  lands 
being,  at  the  date  of  the  contract,  under  long  tacks  for  many  years, 
for  small  duties  which  were  set  by  the  husband^s  father  long  be- 
fore the  said  contract  of  marriage,  after  the  death  of  her  husband 
the  Lady  charged  her  son  his  heir,  under  the  warrandice  in  the 
contract,  to  warrant  the  infeflment  from  the  said  tacks.    But  <  the 

*  Lords  found,  that  the  hdr  was  not  obliged  to  warrant  from  that 
^  tack,  it  being  sett  before  the  infeflment,  and  the  party  not  being 
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<  obliged  to  warrant  the  lands  from  the  same  ipeeyke,^  Im.  PiiflBr* 
ran  v.  her  Son^  IQA  Junty  1689. 

S59.  IV.  By  the  Roman  law,  when  a  part  only  of  the  sulgect 
iold  was  evicted,  the  vendor  was  bound  to  pay  to  the  vendee  the 
amount  of  his  kes,  and  that,  even  although  the  part  reraaining  waa 
vrortb  more  than  the  price  which  had  been  pmd.    *  %ve  tota  res 

<  evincatur,  dve  pars,  babet  r^reasum  emptor  in  venditorem,  L  1. 
C  de  Evict.    *  &  duos  servos  quinis  a  te  emam,  et  eoram  alter 

<  evincatur,  nihil  dulni  fore  quin  recte  eo  nomine  ex  empto  acta* 

<  rus  sim,  quamvis  alter  decern  dignus  sit :  nee  referre^  separatim 

<  singulos,  an  simul  utrumque  emerim,  L  47,  ibid.*    Burgund.  de 
Evict.  cap.4S.  Na  1.  Path,  de  VemU,  No.  99. 

360.  In  applying  this  rule  in  our  law,  a  distinction  has  been 
made  in  sales  by  creditors  and  apparent  heirs,  between  the  case 
where  the  subject  has  been  valued,  and  sold  in  cumiifo,  without 
any  separate  value  having  been  put  upon  the  part  which  has  been 
evicted,  and  the  case  where  the  part  evicted  is  a  separate  subject, 
and  has  been  valued  by  itself.  In  the  former  case,  the  Court  have 
refused  to  make  any  allowance  for  a  part  of  the  subject  sold  beii^ 
evicted,  while  they  have  allowed  it  in  the  latter  case. 

Thus  at  a  judicial  sale  at  the  instance  of  an  apparent  heir,  there 
was  sold  to  Messrs.  Lloyds,  at  the  price  of  LnODO,  <  all  and  haill 

<  the  property  <^the  splint  coal,  and  haill  other  seams  of  coal  and 

<  madiinery  thereof,  and  the  grieve^s  and  colliers'*  houses  belong- 

<  ing  tiiereto^^  jbc^  Before  the  scheme  of  division  of  the  price  was 
finally  adjusted,  the  grieve'*s  house  was  evicted  by  the  owner  of  the 
lands  in  which  the  coal  was  situated.  The  purchasers  claimed  a 
proportional  abatonent  of  the  price,  but  the  Court  <  seemed  to 

tiunk  the  purchasers  mi^t  renounce  the  baigain  altogether,  and 
likewise,  that  if  a  separate  value  had  been  aflhced  to  each  sub- 
ject, they  might  have  been  allowed  to  renounce  it  as  to  the  sub- 
ject evicted.  But  the  purchasers  declining  to  renounce,  unless  a 
conaderable  sum  lud  out  by  them  in  the  improvement  of  the 
subject  was  to  be  repaid,  the  Court  refused  to  grant  any  abat^ 
ment,'  Ltojfdi  v.  Apparent  Heir  and  Creditars  fffPatermmy  ISA 
FA.  1782. 

In  another  case,  where  the  teinds  of  certain  lands  sold  by  judi- 
cial sale  had  been  included  in  the  rental,  and  exposed  and  sold 
along  with  the  lands,  on  its  bang  discovered  that  one-fourth  part 
of  the  lands  did  not  belong  to  the  seller,  the  purchaser  was  fbimd 
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entitled  to  a  deductioii  from  the  priee^  Wibon  v.  CredUors  tf 
CamfbOk  14(A  Nw.  1764. 

361.  V.  The  obligatioii  of  wartandioe  extends  not  only  to  the 
eviction,  whether  partial  or  total,  of  the  thing  sold  itself,  bat  also 
to  the  erictien  of  that  which  remains  of  it  when  it  has  been  de-i 
stroyed,  or  of  the  fruits  which  it  has  produced.  If,  therefore,  the 
purchaser  of  a  maie  has  been  compelled  to  |^ve  up  the  skin,  the 
animal  itself  havbg  died  befixrs  the  party  claiming  it  made  his 
claim  effectual ;  or  if,  after  the  death  of  the  animal,  he  has  been 
compelled  to  gpve  up  a  foal  which  she  had  produced,  he  is  entitled 
to  his  recourse  agunst  his  author,  P(]ih.  de  VmU^  No.  101.  Ven- 
ditor hominis  emptori  prsstare  debet  quanti  ejus  interest  hominem 
venditoris  fuisse.  Quare  dve  partus  anollo^  sive  hereditas  quam 
servus  jussu  emptoris  adierit  evicta  fuerit,  agi  ex  empto  potest :  et 
sicut  dbligatus  est  venditor,  ut  pmstet  licere  hab^^  hominem 
quern  vendidit,  ita  ea  quoque,  quss  per  eiua  adquiri  potuerunt, 
praestare  debet  emptori  ut  habeat,  1.  8.  ff.  de  Evict. 

362.  YL  Although  it  be  the  general  rule  that  the  vendee  can-> 
not  pursue  his  claim  of  recourse  until  the  subject  be  actually 
evicted  firom  him,  yet  if  a  plain  ground  of  distress  appear,  aarismg 

JhHfiilU  deedf  of  tiu  vendor  Hma^^ihBlBi^  upon, 

previous  to  any  actual  distress,  to  free  the  subject  from  all  dan- 
ger of  eviction,  and  if  he  fail  to  comply  with  this  requisition,  im- 
mediate action  of  recourse  lies  against  him  on  the  warrandice, 
SkAr.  282.;  Ersk.  2.  8.  SO. 

So  it  has  been  held  in  the  following  cases: 

L.  Balvenie  being  charged  by  Lord  Frendraught  to  warrant 
certain  lands  disponed  to  the  latter  by  Leslie  the  proprietor,  with 
ccmsent  of  Balvenie,  who  was  the  superior,  and  which  they  were 
bodi  obliged  to  warrant  from  aft  inhibition  and  apprising  follow- 
ing thereon  at  the  instance  of  one  Innes,  it  was  alleged,  that  this 
was  no  ground  to  produce  present  executipn  of  warrandice,  seeing 
Frendrau^t  was  in  real  and  peaceable  possession  of  the  lands, 
and  no  trouble  nor  action  moved  agmnst  him  upon  the  said  inhi. 
bition  and  i^iprising,  and  no  sasine  taken  on  the  appriring,  nor 
the  appriser  received  or  entered  by  Balvenie,  who  offered  to  take 
steps  to  remove  the  incvunbrance  before  the  appriser  should  at. 
tempt  to  enter.  But  <  the  Lords,  notwithstanding  of  this  reason> 
^  oidained  Balvenie  to  warrant  from  the  said  inhibition  and  com- 
<  prising,  albat  tiie  charger  was  not  troubled  in  his  possession, 
*  seeing  the  same  were  such  rights  as  might  prejudge  his  right  to 
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<  bruik,  being  anterior  to  hnn^  and  that  ike  oomprising,  whenerer 

<  sasine  should  follow^  would  make  him  countable  for  the  mails  of 

<  the  lands  anoe  the  date  thereof  as  sod  is ;  and  therefore  the 

<  Lords  decerned  to  warrant,  but  superceded  the  execution  to  a 
'  certain  day,  that  betwixt,  and  the  day  assigned,  Balrenie  might 

*  remove  that  impediment  of  the  inhibition  and  comprising,  dther 

<  by  some  lawful  process,  or  by  consent  of  the  compriser,^  Lord 
Frendraughi  ▼.  jL  Bahemej  1st  July,  1624w 

In  like  manner,  Johnstcm  having  sold  his  lands  with  absolute 
warrandice  to  Gordon,  reserving  his  own  and  his  wife^s  liferent ; 
and  afterwards  having  sold  the  same  lands  to  William  Johnston^ 
who  obtained  the  first  infeftment,  he  was  chaiged  by  Burnet,  a»- 
rignee  of  Grordon,  to  puige  the  incumbrance ;  and  although  John* 
ston  pleaded  that  the  charger  had  no  interest  during  his  life,  in 
consequence  of  the  reservation  rf  the  liferent,  <  the  Lords  found  a 

<  difference  when  warrandice  is  craved  upon  a  deed  of  the  party 

<  obliged,  and  upon  any  other  ground ;  and  that,  as  to  his  deed, 

<  he  may  be  diarged  to  purge  it  without  necesuty  to  aUege  a  dir* 
« tress  V 

S63.  VII.  Under  the  obligation  of  warrandBce,  the  vendee,  upon 
being  threatened  with  eviction,  is  entided  to  call  upon  the  vendor 
in  the  first  place,  to  defend  his  right,  and  maintain  him  in  posses- 
sion. In  this  rituation,  according  to  the  practice  of  our  law,  the 
regular  course  of  proceedings  on  the  part  of  the  vendee,  is  to  inti- 
mate the  distress  to  his  author,  in  order  that  the  latter  may  have 
an  opportunity  of  opposing  the  attempt  to  evict  But  the  omis- 
aon  of  this  intimation  does  not  deprive  the  vendee  of  his  daim  of 
recourse,  in  the  event  of  the  subject  being  actually  evicted,  unless 
it  appear  that  some  relevant  defence  has  been  n^lected  to  be  stated 
by  him  in  the  action,  by  means  of  which  the  loss  of  the  subject 
might  have  been  prevented,^  Stairy  SSS. ;  Ersh.  2.  8.  32. ;  Vide 
Burgund.  de  Evict  c  65.  No.  1  and  2. 

*  Bmmei  ▼.  Jehiukm^  17th  July,  1066,  {DM,)  See,  U  the  Mme  cfltet,  AnMt. 
Jtow,  17th  Febnuuy,  167S«  where,  it  ii  etsted  In  Goeford'e  npert,  (Jfor.  p.  1SS970 

*  the  Lordedid  find  «  difference  upon  en  obligement  of  warrandioe,  where  a  dietces 

*  b  ftom  a  third  party  ei  having  a  prior  end  better  ri^t,  fMO  tam  there  mint  be  a 
<  distress  before  en  aetlon  of  warrandioe  can  be  punned  i  and  the  acUon  of  warraiH 

*  dice,  which  results  in  damage  and  interest,  where  one  and  the  aame  penon  hath 
«  made  double  deeds,  whei^  be  that  hath  the  beet  right  will  undonbtedliyeedDde 
« the  other  fkom  all  pursuit,  ^no  osm  there  needs  no  distress,  seeing  in  Yaili  the  par^ 

*  who  hath  the  wont  right  can  mai^e  use  theraoL*  Tlie  Court  therefore  sustained  tl|a 
action  of  rtcouns  on  the  wanrudioe,  without  any  pitvisas  fliatren  bdng  alkfed. 
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So^  in  a  case  where  a  chai^  given  upon  an  obligation  of  war. 
randioe  was  suspended  on  the  ground  that  <  no  intimation  was 

<  made  of  the  process  inferring  the  distress,^  the  Court  found  the 
wanander  liable  *  albeit  the  plea  was  not  intimated  to  him,  unless 
*  he  can  allege  or  instruct  a  relevant  defence,  that  could  have  de- 

<  fended  the  charger  in  whole  or  in  part,*  Clerk  v.  Gordon^  2Sd 
June,  J  681. 

364.  Although  the  vendor,  upon  recdving  intimation  of  the 
vendee's  distress,  is  bound  to  defend  his  right,  and  maintun  him 
in  possesion,  this  obligation  must  be  understood  under  the  quali- 
fication that  the  vendor  cannot  be  compelled  to  inmst  in  an  unjust 
or  a  hopeless  law-suit,  and  that,  if  the  demands  of  the  third  party 
be  manifestiy  well  founded,  or  if  the  vendor  chooses  to  pay  the 
vendee  the  damnum  ei  mieressey  instead  of  oppodng  the  eviction 
of  the  subject,  he  is  at  liberty  to  adopt  this  alternative.  Burgundy 
de  Evict,  cap.  fiO.  No.  1. ;  Path.  Ccntr.  de  Venie^  Na  115.  After 
the  vendor  has  thus  expressed  his  vnllingness  to  yield  to  the  de- 
mand of  the  third  party  chuming  the  subject,  and  to  pay  the 
amount  of  the  vendee^s  loss,  the  latter  may  still,  if  he  chooses,  op- 
pose the  threatened  eviction  in  his  own  name.  But  he  does  this 
at  bis  own  risk ;  and  if  he  b  defeated,  he  cannot  claim  from  his 
author  the  expenses  of  process,  although  he  is  still  entitied  to  de- 
mand restitution  of  the  price,  and  the  damage  arising  from  the 
evictiiHi,  as  in  the  ordinary  case,  Poih.  Conir.de  Venie,  No.  110. 

865.  When  the  vendee  has  once  undertaken  the  defence  of  his 
own  and  his  author^s  right,  he  b  bound  to  conduct  it  properly, 
otherwise  he  will  lose  hb  recourse  against  the  vendor.    <  Si  culpa 

<  vel  negligentia  sua  litem  perdidit,  regressum  evictionb  non  ha- 
« bet,  quia  non  defendit  ut  opoiftuit,*  Burgtmd.  de  Eviei.  cap.  50. 
No.  a 

Upon  thb  prindple,  judgment  was  given  in  the  following  case : 
Ferguson  of  HallhiU,  by  his  bond,  was  obliged  to  pay  to  Fer- 
guson of  Isle  the  annual-rent  of  8000  merks,  so  long  as  he  should 
have  peaceable  possession  of  the  lands  of  HallbilL  Being  pursued 
for  the  sum,  he  alleged  that  the  condition  of  the  bond  had  failed ; 
for  John  Bannatyne  having  a  prior  ixihibition,  had  ndsed  a  reduc- 
tion, and  obtained  a  decree  of  certification,  for  not  producing  the 
writs.  It  was  contended  by  the  other  party,  that  this  decree  was 
no  sufBdent  eviction  nor  dbtress,  because  it  was  only  a  decree  of 
certification  against  fiallhill  for  not  producing  hb  writs,  which  he 
should  not  have  allowed  to  pass ;  and  although  he  replied  that  the 
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production  of  Us  writs  woxdd  not  have  enabled  him  to  have  pre- 
vented the  decree  h&ag  ultimately  obtained,  yet  ^  the  Lords  found 

<  that  decreet  of  certification  was  no  sufficient  distieas»  bat  that  he 

<  should  have  defended,  seeing  there  might  be  nullities  in  the  eze* 
€  oution  of  the  inhilntion,^  Forguion  v.  Fergtisooy  18th  Maicfa, 
1685. 

866.  Lastly,  under  this  head,  it  may  be  observed,  that  wlule^ 
in  the  Boman  law,  the  vendee,  upon  eviction,  bong  threatened, 
was  merely  entitled,  in  the  first  instance^  to  denounce  or  intimate 
the  demand  to  his  author,  and  it  was  not  until  actual  eviction  had 
occurred  that  he  could  raise  lus  action  of  recourse;  by  our  practice 
it  would  seem  that  the  mere  dependence  of  a  process,  at  the  in<» 
stance  of  a  third  party,  agttnst  the  vendee,  for  the  puqpose  of  car* 
lying  ofi*  the  subject,  authorises  him  not  only  to  intimate  the  dis- 
tress to  his  author,  but  also  to  ruse  an  action  for  recovering  the 
amount  of  his  loss,  which  action  will  be  sustuned,  superseding 
execution  until  the  close  of  the  process  of  eviction. 

867.  This  was  the  course  adapted  in  the  following  case : 
There  bang  an  excambion  betwixt  the  Earl  of  Homers  predeoes. 

sor  and  &r  John  Ker  of  Hirsel,  of  the  abbacy  of  Jedburgh  with 
the  lands  of  Hirsel,  and  the  said  lands  being  distressed  by  a  poind- 
ii^  of  the  gipound  a^^unst  the  Earl  and  hia  tenants,  he  punuied  the 
Earl  of  TiOlihian  for  recourse  agunst  the  lordship  of  Jedburgh.  It 
was  sdleged,  no  reooune,  because  no  distress  by  a  sentence.  It 
was  answered,  that  the  dependence  of  a  procses  is  a  distress, 
wherein,  if  the  Ead  of  Lothian  will  af^ear  and  obtain  absolvitor 
to  the  Earl  of  Home,  the  decree  of  recourse  will  evanish.     <  The 

<  J^ords  sustained  process,  superseding  execution  i^gainst  the  lordU 
^  ship  of  Jedburgh  till  the  Earl  of  Home,  or  his  lands,  should  be 

<  distressed  by  a  sentence  V 

868.  On  the  other  hand,  when  the  vendee,  instead  of  faringiiig 
forward  his  claim  of  recourse  as  soon  as  hk  right  is  challenged, 
proceeds  to  take  up  the  defence  of  his  right  in  his  own  name,  it 
appears  from  the  folbwiig  case^  tha^  if  the  attempt  at  eviction 
shall  fail,  he  is  not  entitled  Co  be  relieved  by  his  author  of  the  ex- 
pense he  has  incurred  in  defending  himsdf,  even  although  he  had 
intimated  the  process  to  him  when  it  was  raised,  and  called  upon 
him  to  take  up  the  defence. 

•  Earl  of  Horn  v.  Earl  ofLoihkm,  Slst  Jtnuaiy.  16S3.  The  form  of  prooeediBs 
iBPmcewatriiiiilartoUiii,  at  tiue  tima  whoi  P6tliler  wrote*  iftCih.  Omir,  de  Veaitp 

No.  lor. 
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In  the  year  1747,  Sr  Philip  Anstnither  of  Bakaakie,  Sit  Bo. 
berf a  father,  and  David  Anatruther,  principal  derka  to  the  Inlla, 
granted  a  commiaaion  to  the  purauety  ajqpointii^  him,  during  all 
the  daja  of  hia  life^  to  be  thdr  depute  cleric,  to  uplift  the  ordi» 
nary  duea  of  oflke,  and  <  generally  to  act  under  the  said  Sir 

*  Philip  and  David  Anatmthen^  and  their  aaoeeaaora,  in  the  office 
^  of  depute  derkabip,  in  all  and  every  thing  aa  fuUy  and  fireely  aa 
«  Charka  Inglia  elder,  hia  father,  or  any  other  former  deputea  was 

<  in  uae  to  da^ 

Thia  amunianon  contamed  die  fidlowing  clause  of  warrandioe : 

<  And  this  our  commisaon,  we  declare,  ia  to  atand  good  and  eSec- 

*  tual  to  the  aaid  Charles  Inglia  during  all  the  daya  of  hia  life;  to 

<  which  we  oblige  ua  jointly  and  severally,  and  our  heira  and  auc- 

<  ceasoiaJ* 

In  the  year  176^  Bobert  Waddd  acquired  David  Anstru* 
ther'a  share  of  the  office ;  and  a  new  commisaon  was  issued 
fiom  the  crown,  appcnnting  Sir  Bobert  Anstnither  and  Mr  Wad- 
del  to  be  conjunct  principal  clerics  to  the  billa.  In  the  year  1764, 
Sr  Bobert  and  Mr.  Waddd  intimated  to  the  purauer,  that  Wad- 
dd waa  to  transact  the  buonesa  himself,  and  to  draw  and  receive 
the  fees  of  office;  and  thereafter  they  presented  a  petition  to  the 
court  to  that  impOTt,  whidi  waa  refused  aa  incompetent 

Mr.  Waddd  then  broi^ht  an  action  in  hia  own  name  against 
the  pursuer,  for  reducing  the  commiarion  granted  by  SHr  Philip 
and  David  Anstruther,  in  respect  they  had  no  power  to  grant  a 
deputation  to  endure  after  their  own  Uvea;  at  leaat  to  have  it 
found,  that  he  had  a  right  to  ezerciae  the  office  by  himself,  in- 
dependent of  a  depute,  and  to  levy  the  fees  and  perquirites  in 
uae  to  be  paid  to  the  acting  officer.  Having  been  served  with 
this  summons,  the  pursuer  immediatdy  brought  an  action  against 
Sir  Bobert  Anatru^er  aa  representing  hia  fiuher  and  the  other 
defenders,  founding  upon  the  warrandice  in  the  commission  in 
1747,  and  conduding  that  they  should  be  ordmned  to  defend 
him  against  the  action  at  Waddd^s  instance,^  and  should  pay  him 
all  damiiges  and  costa  he  had  incurred,  or  might  thereafter  sus- 
tain by  the  action;  and  in  the  event  of  Waddd'a  prevailing, 
that  tl^  should  be  found  liable  in  L.  2000,  aa  a  recompense  for 
the  vdue  of  the  office. 

The  reduction  and  dedarator  at  WaddeTa  instance,  after  a 
great  ded  of  Htigation,  waa  finally  determined  in  the  pursuer^s  fa- 
vour ;  and  an  apped  having  been  taken  to  the  House  of  Lords, 
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the  decree  of  the  Court  of  Sesfion  was  affinned,   with  L.  100 

costs. 

As  tfab  was  a  very  inadequate  sum  to  what  had  been  expend- 
ed  in  the  suit^  the  pursuer  inosted  in  his  action  against  the  de- 
fenders, that  they  should  reimburse  him  of  the  expense  incurred. 
And  the  question  having  been  reported  on  informations, 

<  The  Court  was  deddedly  of  opinion  that  there  was  no  founda- 

<  Hon  Bat  an  actum  of  warrandice,  unless  there  had  been  an  evic- 

<  tion ;  and  in  illustration  of  the  present  point,  it  was  observed^ 

<  that  though  an  heir,  pursued  for  a  moveable  debt,  had  relief 

*  against  the  executor,  yet  if  he  was  assoihded,  he  would  not  re- 
« cover  from  the  executor  the  expense  he  had  incurred  in  the  ac- 
f  tion,'  Ifiglii  V.  Af^sindher^  t6th  February,  1771. 

869.  VIII.  It  may  happen  that  the  vendee  has  an  opportunity  of 
purchasing  a  right  a&cting  the  subject  sold,  from  the  party  hold- 
ing that  right,  and  thereby  preventing  eviction  from  tsJdng  place. 
In  this  ffltuation  it  is  a  settled  rule  of  our  practice,  <  that  he 

<  cannot  theieupon  recur  on  his  author^s  warrandice,  further  than 

*  Id  obtain  payment  from  his  author  of  the  price  paid  by  him  for 
« the  preferable  rig^t  V 

Effect  was  given  to  this  principle  in  the  following  cases. 

*  A  purchaser  who  has  transacted  an  incumbrance  affecting  the 

<  lands,  has  no  acti<m  against  his  author  bound  in  warrandice, 

<  but  finr  the  transacted  sum**  Zocfy  Baikby  v.  Crawfbrdj  7th 
Feb.  1610.    Diet  1^000. 

<  In  an  action  of  warrandice  pursued  by  Gordon  of  Crachiaw 
f  against  IxHrd  Herries,  the  Lords  restricted  the  warrandice  to 

<  the  sums  paid  by  Crachiaw  to  John  Murray,  and  to  the  annual 

<  rent  thoeof  since  Uie  payment  Gordon  v.  Lord  Herries,  11th 
July,  1617.  (ifor.  p.  16671.) 

So,  <  In  a  suspension  of  charges  execute  agabst  Archibald 

<  Thomson,  who  was  cautioner  to  the  Lwd  of  Luss  for  relieving 

*  the  lands  of  Balvie  of  all  burden  which  might  affect  these  lands, 

<  the  same  being  sold  by  Logan  ofBalvieto  the  L.ofLuss,and  ay 

<  and  while  the  payment  of  the  remanent  of  the  price  thereof  by 

<  the  Laird  of  Luss.    The  said  Ardubald  was  cautioner  to  the 

<  efibct  foresaid,  and  the  Laird  of  Luss  bemg  dbtrest  by  a  sentaice 

*I>fMMiM4T.SrmmMtfJ#liM^  sift  Pebniarj,  1741;S^  Therutoof 

tb«  Sonun  Uw  oppevi  to  have  been  dilSmnt.  Vide  U  13.  §  15.«iidL8a.  Cdf^l 
tmpi.    Fotiiiera|ipro?f0ofUiedoctrUieofthelUnMUilaw,Cos/r.i2(FMlr,No.96. 
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recovered  for  poinding  of  the  ground  tat  an  annualrent,  wherein 
the  creditor  was  infeft  out  of  the  said  lands  by  Balvie,  and  the 
said  Archibald  being  chaiged  to  relieve  the  said  lands  of  that 
burden,  he  suspended  on  this  reason,  that  he  ought  to  relieve  him 
only  in  so  far  as  he  was  dislrest  triily  for  the  sud  annuairent, 
and  for  no  more  than  he  has  paid  to  the  annualrenter  for  his 
right*  The  charger  claimed  relief  to  the  full  extent  of  the  bur- 
den, *  Notwithstanding  whereof,  the  Lords  found,  that  the  sus- 
pender was  only  holden  to  pay  for  the  relief  of  the  said  distress, 
ao  much  as  was  pud  by  Uie  chareer  for  the  acquirmg  of  the  right 
of  the  said  annualrent,  the  quantity  whereof  was  found  probable 
by  the  chaiger^s  own  oath,'  Logan  qf  Balvie  v.  Laird  qf  LusSi 
8th  March,  1682. 

So,  Bambarroch  having  sold  lands  l^ld  ward  oF  the  Laird  of 
Lauchop  to  Glendinning,  urith  warrandice  and  an  obligation  to 
obtain  LauclK^^s  consent  to  the  sale,  and  having  failed  to  obtain 
that  consent,  Glendinning  (who  had  obtained  from  the  superior  a 
gift  of  the  recognition)  recurred  on  his  author  upon  the  obligation 
of  warrandice.  The  defender  alleged,  that  as  Glendinning  was 
secured  by  acquiring  the  recognition  to  himself,  all  cause  of  war- 

<  randice  thereby  ceased*    The  Lords  *  sustained  the  warrandice, 

*  but  they  retrenched  the  same  to  the  sums  pud  to  the  supoior 

<  by  the  pursuer  for  acquiring  of  the  said  recognition,  with  the  ex- 

<  penses  made  by  him  rince  in  pley  and  prosecuUng  the  same,  and 

*  no  farther,*  GJendrnning  v.  L.  Barnboarroch^  1st  July,  1634. 

370.  Upon  the  same  principle,  a  party  having  entered  into  a 
minute  of  sale  of  lands  with  the  juroprietor  who  had  been  year  and 
day  at  the  horn,  and  for  further  security  having  taken  a  gift  of  the 
seller^s  escheat,  the  Court  held  that  his  possesion  must  be  ascrib- 
ed to  the  minute  of  sale,  and  found  him  accountable  for  the  in- 
terest of  the  price  to  the  creditors  of  the  seller,  deducting  the  ex- 
penses of  the  g^ft,  in  reqpect  it  was  not  lawful  to  take  the  said  gift 
in  any  other  view  than  as  a  security  for  his  purchase,  Lord  Alez^ 
ander  Hay  v.  CredUors  ofSpcft^  7th  July,  1708. 

371 .  Lastly,  in  a  case  which  has  already  been  referred  to  in 
evidence  of  the  general  rule,  it  was  further  determined  that  the 
purdioser  of  one  or  more  subjects  contained  in  ao  adjudication, 
thereafter  acquiring  a  preferable  right,  cannot  thereupon'  carry 
cS  ficom  his  author  a  subject,  however  separate,  contained  in  the 
same   adjudication,  but  must  communicate  to  his  author,  and 
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consequently  to  any  deriving  rig^t  firam  him,  sudi  aepamte 
right,  upon  hift  author's  rrimbursing  him  of  the  sum  paid  far 
said  right,  Drwnmond  v.  Broum  and  Mihef   81st  February, 

1741. 

STt.  IX.  The  n&Lt  question  is,  in  die  event  of  actual  ericdon, 
what  is  the  nature  and  extent  of  the  vendee^s  daim  of  recourse 
against  the  vendor,  under  the  obligation  of  warrandice  ? 

373.  The  general  rule  of  the  Roman  law  upon  this  fcaxA  is^ 
that  the  vendee  is  entitled  to  claim  the  whole  amount  of  the  loss 
which  he  has  sustained  through  the  eviction.  ^Evictare,  ezempto 
^  actio  fum  <td  preintm  dimUuBai  recipiendum^  9edadid  quod  tn- 
^  tereei  am^petiL    Si  in  venditione  dictum  non  rit  quantum  Ten* 

<  ditorem  pro  evictione  prsestare  oporteat,  nihil  venditor  pnsstabit 
^  prteUr  wmfiamj  eoictioms  nov^^  eteanakiraexefnptoaciionie 
*  hocj  quod  interest.^  1.  70. 1.  60.  ff.  de  Eviei.     Sive  prsesentibus 

<  hb  fundus  quern  emisti,  fuerit  evictus,  sive  absentibua  postea, 

<  quanH  tua  interest  rem  evidam  non  eeee^  Uneri^  non  quanimn 
^  preiU  nomine  dedUHy  si  dlkid  non  placuUf  publUx  noi^^  eei^  L 
23,  Cod  de  Evict. 

374.  The  rule  of  our  law,  founded  upon  the  same  principle, 
is  delivered  in  the  following  terms  by  Mr.  ]&skine,  <  It  is  incon- 

tested  that  absolute  warrandice,  after  the  subject  is  evicted, 
founds  the  grantee  in  an  action  of  recourse  against  the  granter, 
for  making  up  to  him  the  full  damage  he  has  suffered,  ddier 
through  the  contravention  of  the  warrandice,  or  any  defect  in 
the  right  An  oflfer  by  him  who  warrants  a  right  therefine  to 
put  the  grantee  in  bis  own  place,  by  making  him  full  payment 
of  the  price  he  paid  for  it,  with  the  interest  from  the  time  of 
eviction,  is  not  sufficient ;  for  though  this  would  indemnify  the 
grantee,  so  that  he  would  be  no  loser  by  the  bargain,  yet  the  ob» 
ligation  to  warrant  is  not  intended  barely  fbr  indemnifying  die 
purchaser,  but  for  securing  him  against  all  the  consequences  of 
contravention,  and,  of  course,  for  making  payment  to  him,  in 
case  of  eviction,  of  the  full  value  of  the  subject  at  that  period, 
together  with  the  loss  he  has  sustained  through  the  want  of  it 
from  that  time,'  Ersk.  S.  3.  30.    Siatr^  238. 

375.  The  extent  of  the  daim  whidi  thus  belongs  to  the  vendee 
varies  according  to  the  circumstances  under  whidi  the  eviction 
happens.  In  its  utmost  extent  it  may  comprehend  the  following 
particulars. 
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ST&  (1.)  The  vendor  18  Ixnmd  in  all  cases  to  repay  die  pnoe  paid 
to  him  for  the  subject  by  die  vendee,  Pc^  Canir.  de  Venk.  No. 

iia 

In  oonndering  the  obligation  of  delivery,  it  was  stated  that  in 
the  event  of  the  vendor  failing  to  make  delivery,  he  was  bound  to 
restore  the  entire  price,  even  if  the  sulject  had  fidlen  in  value 
subsequent  to  the  sale,  so  as  not  to  be  worth  the  amount  of  the 
price  paid  by  the  vendee,  SuprOj  No.  811.  The  reasons  asagned 
for  this  rule,  in  the  case  of  non-ddivery,  are  equally  applicable  in 
the  case  of  eviction  after  delivery. 

ST7*  Certain  deductions,  however,  must  in  some  cases  be  made 
firoicn  this  article  of  the  vendee*^  daim. 

378.  In  thejfirst  place,  if  the  vendor,  before  the  sale  to  the  ven- 
dee^  had  made  improvements  upon  the  subject,  and  if  the  vendee, 
at  the  time  of  eviction,  has  received  the  value  of  these  improve- 
ments fix)m  the  third  party,  the  vendor  is  entitied  to  deduct  the 
amount  from  the  price  to  be  repaid  by  him,  because  the  villue  of 
these  improvements  was  part  of  the  price  paid  by  the  vendee  for 
the  subject,  and  having  recovered  that  part  of  the  price  from  the 
third  party,  he  is  not  entitled  to  clidm  it  again  from  his  own  au> 
thor^  Poih.  Cantr.  de  VetUey  No.  ISO.  Bankt.  1— -415. 

379.  In  the  second  place,  if  the  vendee  has  obtained  money  by 
selling  any  thing  attached  to  the  subject,  for  which  he  has  not  been 
obliged  to  account  to  the  party  evicting,  e.  g.hy  cutting  and  sell- 
ing a  wood,  the  amount  ought  to  be  deducted  from  the  priee,  to 
be  repaid  to  him  by  his  author,  Poth.  Cantr,  de  Venky  No.  ISl. 

380.  (8.)  The  vendor  is  liable  for  the  value  of  thejruik  tfihe 
subjecty  if  the  vendee  has  been  compelled  to  restore  any  part  of 
them  when  he  delivered  it  to  the  party  by  whom  it  was  evicted, 
PoA.  de  VenUy  No.  128. 

This  claim  will  not  exist  if  the  vendor,  upon  eviction  being 
threatened,  offered  to  indemnify  the  vendee,  and  advised  him  to 
yield  the  subject  to  the  party  claiming  it,  and  he,  notwithstanding, 
opposed  the  claim,  and  kept  the  claimant  out  of  possession  for  a 
time.  If  the  vendee,  in  such  a  case,  is  'compelled  to  pay  to  the 
party  evicting,  the  fruits  reaped  during  the  existence  of  the  law- 
suit, he  will  have  no  clum  of  recourse  for  that  sum  against  his 
own  author,  Poih.  ut  eupra^  No.  188. 

381.  (8.)  The  vendor  is  bound  to  reimburse  the  vendee  for  the  ex- 
pensesincurredby  him,  whether  in  defending  his  right  to  the  subject, 
or  in  making  effectual  the  claim  of  recourse.    If,  however^  on  evic- 
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ti<m  bong  threatened,  the  vendor  has  intimated  his  wish  to  aban- 
don the  subject  to  the  party  claiming  it,  and  to  indemiufy  the  yen- 
dee,  and  the  latter  should  choose  to  try  the  chance  of  a  law-suit, 
he  will  have  nodaim  for  the  expenses  so  incurred.  Poih.  Contr. 
de  Vmte,  Na  188-129. 

S8S.  (4.)  Bettdes  repayment  of  the  price  and  expenses,  the 
vendee  is  entitled  to  daim  damages,  so  as  to  indenmify  him  for  the 
loss  which  he  has  sustained  through  the  eviction. 

883.  In  treating  of  the  obligation  of  delivery,  it  was  stated  that 
the  vendee^s  daim  of  damages,  in  the  event  of  the  subject  not  be- 
ing delivered  to  him,  was  subject  to  certain  limitations,  mpm. 
No.  SIS.  The  observations  then  made  are  equally  applicable  to 
the  case  of  the  subject  being  evicted. 

S84.  In  addition  to  what  has  been  there  stated,  the  following 
observations  may  be  here  made,  as  more  peculiarly  applicable  to 
the  case  of  eviction. 

888.  In  ihejirst  place,  when  the  subject  has  increased  in  value 
subsequently  to  the  date  of  the  sale,  the  vendee  b  entitled  to  the 
difference  between  the  price  and  the  value  at  the  period  of  evic- 
tion. But  if  this  increase  of  value  arises  fiom  improvements  made 
by  the  vendee,  and  if  he  has  been  found  entitled  to  claim  the  value 
of  them  from  the  party  by  whom  the  subject  is  evicted,  he  cannot 
daim  the  same  sum  again  from  his  author.     <  Si  mihi  alienam 

<  aream  vendideris,  et  in  eam  ego  edificavero,  atque  ita  earn  domi- 

<  nus  evindt :  nam  quia  possum  petentem  dominum,  nin  impen- 

*  sam  edifidorum  solvat,  doli  mali  exceptione  summovere^  magis 

<  est  ut  ea  res  ad  periculum  venditoris  non  pertineat,'  L  45.  §  I. 
ff.  de  Jet.  Empt. ;  Path.  Conir.  de  Venie,  No.  138. 

In  order  to  understand  the  respective  claims  of  the  parties  in 
this  situation,  it  is  necessary  to  observe^  that  the  liability  of  the 
party  evicting  for  improvements,  is  different  in  different  cases,  and 
further,  that  some  claims  on  the  score  of  improvements,  which  can- 
not be  brought  by  the  vendee  against  the  party  evicting,  may, 
nevertheless,  be  made  effectual  against  the  vendor.  It  wiD  be 
proper  to  illustrate  both  of  these  observations  by  examples. 

With  regard  to  the  liabiii^  ^  the  party  evicting  for  improve- 
ments, the  rule  of  the  Roman  law  is  thus  stated  by  Domat     *  In 

<  making  an  estimate  cS  the  charges  laid  out  by  Uie  purchaser  of 

<  an  estate  on  improvements,  as  if  he  has  made  a  plantation  in  it, 

<  we  must  balance  the  charges  laid  out  with  the  fruits  ariang  from 

*  the  improvements,  and  which  have  increased  the  rent  of  the  es- 
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^  tatc.     So  that  if  the  fruits  which  the  purchaser  has  reaped  from 

*  the  improvements,  acquit  the  principal  sum  and  interest  of  the 
^  money  laid  out  on  them,  there  will  be  no  reimbursement  due,  it 
^  being  enough  for  the  buyer  tbat  he  loses  nothing.     And  if  the 

*  fruits  come  short  o£  the  charges  laid  out  on  the  improvements, 

*  the  purchaser  will  recover  the  remainder  of  the  money  he  has 

*  laid  out,  both  principal  and  interest,  fof  he  ought  to  lose  nothing. 

<  But  if  the  fruits  which  the  purchaser  has  reaped  from  the  im- 

<  jprovements  exceed  the  charges  he  has  been  at,  he  shall  have  the 
^  advantage  of  them.     If  the  charges  laid  out  upon  the  improve. 

*  ments  sue  less  than  their  value,  the  purchaser,  who  is  evicted,  will 
f  recover  only  the  charges  he  has  liud  out ;  and  if,  on  the  contrary, 
^  the  charges  exceed  the  value  of  the  improvements,  he  will  re- 
^  cover  no  more  than  the  real  value  of  the  improvements,^2>ofita^.  1. 

<  81,  1. 16.  Cod.  de  evkt.  1.  38,  1.  48,  and  1.  65,  ff.  de  rei  vind. 
Vide  Bankt.  1.  416. 

Such  is  the  vendee'^s  claim  on  tlie  score  of  improvements  against 
the  true  owner  by  whom  the  subject  is  evicted. 

In  the  question  with  the  vendor^  again,  as  he  is  entitled  to  claim 
an  entire  reimbursement  of  the  loss  which  he  has  sustained 
through  the  eviction,  comprehending  lucrum  cessans  as  weU  as 
damnum  emergens^  he  is  in  a  different  situation.  In  the  case  first 
.supposed  by  Domat,  therefore,  where  the  vendee  receives  nothing 
£rom  the  party  evicting  on  the  score  of  improvements,  on  the 
ground  Uiat  the  expense  of  them  is  compensated  by  the  value  of 
the  fruits  he  has  reaped,  he  is  entitled  to  claim  from  the  vendor 
the  value  of  the  improvements  as  at  the  date  of  the  eviction,  Poih. 
Contr.  de  Vrnte,  No.  1S8. 

Again,  in  the  case  where  the  value  of  the  improvements  is  sup. 
posed  to  exceed  the  charges  laid  out  upon  them  by  the  vendee, 
nod  where,  consequently,  he  recovers  from  the  party  evicting  only  the 
amount  of  the  charges ;  be  is  entitled  to  claim  from  his  own  au^- 
thor  the  difference  between  that  amount  and  the  value  of  the  im- 
provements at  the  time  of  eviction.  Thus,  if  I  have  bought  an 
^tate  for  L.SO,000,  and  have  expended  L.30(H)  on  improvements, 
which  have  increased  the  value  of  the  estate  to  the  extent  of 
L.4000,  I  shall  be  entitled  to  recover  from  the  party  evicting 
merely  I4.SOOO,  but  I  may  afterwards  claim  the  remaining  L.IOOO, 
because  to  that  extent  I  am  truly  a  loser  by  the  eviction,  and  my 
author  is  liable  to  me  in  omne  quanti  mca  interest  supra  pretium^ 
Poth  de  VenUy  No.  131. 

T 


27*       EXTENT  OF  VENDEES  CLAIM  OF  RECOURSE 

On  the  other  hand}  id  the  oonverse  of  this  case,  the  Tender  will 
not  be  liable  for  the  vendee^s  loss,  any  more  than  the  party  evict- 
ing. Suppose,  for  examfde,  I  have  bought  an  estate  for  L.20,0009 
that  I  have  expended  L.10,000  in  UnprovementB,  wUdb,  at  the 
time  of  eviction»  have  not  increafied  the  value  of  the  estate  more 
than  L.5000,  the  party  electing  is  liable  only  to  the  extent  of 
Xi.5000,  and  my  author  is  not  hound  to  pay  me  the  remraui^ 
L^SOOOy  because,  although  I  am  a  loser  in  fact  to  that  extent,  the 
loss  does  fitit  arise  Jrom  the  eviction^  but  had  taken  plaee  before 
the  eviction,  and  independaitly  of  it,  and  consequently  ought  no| 
to  fall  upon  the  vendor,  PoA.  de  VenU^  Na  185. 

386.  In  the  second  place,  in  settling  the  v^dee^s  claim  of  dam* 
age,  it  may  be  made  a  question,  at  v^at  time  eviction  shall  be  un- 
derstood as  having  taken  place  ?  A  question  of  this  kind  oocunred 
in  Ae  two  following  cases :  In  the  firstcase^  the  point  for  dedaon 
was,  from  what  time  payments  of  an  annuity  with  which  land« 
add  ware  found  to  be  burdened^  were  to  be  considered  as  an  evic- 
tion, the  payments  being  made  in  grain.  The  ciioimstaiipes  weas 
the  following : 

Calder  of  Muirtim's  affairs  going  into  disorder,  he  disponed  tfe 
barony  of  Muirton,  in  1707,  to  Rose  of  Kihravock,  Sutherland  of 
Xinstery,  and  two  others,  in  relief  of  the|r  engagemeQts  for  him ; 
and  the  three  last  afterwards  sc^d  their  shares  to  dimv«odc^ 
with  absolute  warrandice;  But,  afker  spplying  the  price,  and 
Calder^s  other  funds,  they  were  losers  in  about  L.90,00D  Scots, 
as  thdr  proportion  of  wbidi  each  undertook  particular  deiits^  and 
in  so*far  became  bound  to  relieve  the  others. 

Clravock  having  beep  obliged  to  pay  certain  of  these  debts 
which  Kinstery  had  undertakoi,  led  an  adjudiqition  thereon, 
which  he  now  produces  in  the  ranking  of  ]Qnstery^  creditors^  whO| 
having  opponed  compensation  to  extingoiah  those  debts,  Eilravod^ 
pleaded  recompensaticHi  on  the  following  ground : 

The  barony  of  Muirton  had  been  disponed  to  him  by  Kins^ 
tery,  and  the  other  two  in  1707;  but^  in  the  year  171£^  Lady 
Muirton^s  liferent  of  eight  chalders  of  victual,  payable  out  of  it, 
look  place,  and  continued  till  17S9 :  Tlu^t  Kilravock  was  creditor 
under  the  warrandice  in  his  di^^don,  for  the  victual  itself  pud 
yearly  to  the  lady  was  admitted;  but  the  point  disputed  was,  ^ 
fuo  tempore  it  could  be  pleaded  as  recompensation ;  whether 
yearljy,  or,  as  the  qredi^cnni  insisted,  only  from  the  time  when  the 
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fwioes  of  the  tictual  were  liquidated^  whidi  was  but  Jately  done  im 
this  process. 

The  Court  hdd  Chat  as  the  lady^s  aaouity  was  a  ^eontravention 
4>f  the  wturraadieei  the  payments  thereof  heho^ed  to  be  oonaidered 
as  an  eviction,  from  the  time  they  were  made,  and  to  bear  inleiw 
«8t,  as,  in  aU  casies  where  warrandice  is  incurred,  interest  is  allow. 
cd  from  the  eviction,  as  damage,  CV-cdttont  ^Sulherkmi  v.  Ro9$^ 
4A  Jan.  1749. 

In  the  seopnd  ^aae  it  appeared  that,  m  the  year  1756,  Yeaman 
mM  to  H«fg  a  tenement  in  Dundee,  binding  himself  to  deliver  a 
walid  and  proper  disposiuon.  Hogg  made  over  his  purchase  to 
Hill  upon  iixe  same  terms.  Hill  took  possession,  and  made  several 
icpainL  Yeamaa^s  title  was  found  to  be  bad ;  and,  in  1759,  Elica- 
beth  Beid  brought  forward  a  challenge  of  the  adjudication  on  which 
it  vetted^  on  the  groiMid  Chat  it  had  b^en  deduced  against  a  wrt>ng 
person  as  hetc.  Appearanoe  was  made  in  the  action  at  Eliaabefk 
SestTa  instanoa,  both  for  Hill  and  §x  Yeaman  and  Hogg,  the  la^ 
ier  defraying  the  expense. 

In  As^gost^  17£0,a  sequestj^tion  was  a  warded  of  consent ;  and 
in  January^  17fl2i  Lord  Minto,  the  Ordinary  in  the  oaase^  pro- 
nounced an  nD^eriocutor,  austaining  the  adjudication  as  a  &ecuriigf 
Jbr  the  sum$  adfuc^edjbr^  thereby  deciding  that  it  no  longer  sub- 
aisted  as  a  right  of  property.  In  this  judgment  Yeaman  and  Hogg 
acquiesced  1  but  as  Elisabeth  Betd  did  not  acquiesce,  the  case  was 
not  finally  settled  till  15th  July,  1760. 

Hill»  the  last  purchaser,  then  brought  an  action  of  recovery  up- 
on the  warrandice  against  his  authors,  Yeaman  and  Hqgg,  conr 
eluding  4ar  the  value  of  the  subjects  evwtaed,  and  Ibr  the  rents  he 
had  been  obliged  to  pay  to  the  judidad  factor  after  the  sequestra- 
tion. In  this  action  Hill  maintained  that  he  ouf^t  to  be  allowed 
the  value  of  the  subjects,  as  at  the  date  of  the  interlocutor  of  15th 
July,  1766;  while  the  defenders,  on  the  other  hand,  insisted  that 
that  they  were  liable  for  the  value  only  as  at  the  period  when  the 
action  was  brought  at  Elizabeth  Reid^s  instance,  or,  at  all  eventsi, 
when  the  sequestration  was  awarded. — The  Lord  Ordinary  fiound, 
'  that  the  eviction  of  the  shops  and  brew-seat,  is  to  be  held  as  tak- 

<  ing  place  at  the  date  of  the  sequestration,  and  that  the  pursuer 

<  is  entitled  to  the  value  thereof  as  at  that  period.^  Bi}t  the  Courts 
on  advising  a  reclaimii^  petition,  found,  that  the  eviction  took 
place  *  at  the  date  of  the  interlocutor  pronounced  by  the  late  Lord 

T  2 


276  EFFECT  OF  EVICTION  OF  PART  OF  THING  SOLD,  OR 

^  Minto,  upon  the  6th  of  January,  1762,  restricting  the  adjudioi- 
'  tion  to  a  security  for  the  sums  adjudged  for  V 

387.  X.  The  next  question  is,  What  is  the  nature  and  extent 
of  the  vendee^s  claim  of  recourse,  in  the  case  of  a  partial  eviction 
of  the  subject  ? 

388.  The  rule  in  this  case  is  laid  down  in  the  Roman  law  in 
the  following  terms:  ^  Sive  tota  res  evincatur,  sive  pars,  habet  re- 
*  gressum  emptor  in  venditorem ;  sed  cum  pars  evincatur,  A  qui- 

<  dem  pro  indiviso  [evincatur],  regressum  habet  pro  quantitate 

<  evicts?  partis :  quod  si  certus  locus  sit  evictus,  non  pro  indiviso 

<  portio  fundi,  pro  bonitate  loci  erit  regressus :  quid  enim,  si,  quod 

<  fuit  in  agro  pretiosissimum,  hoc  evictum  est ;  aut  quod  fuit  in 

<  agro  vilissimum  ?  ssstimabitur  loci  qualitas,  et  sic  erit  regressus,^ 
1.  1.  ff.  De  Evict. 

If,  therefore,  a  half,  pro  indiviso^  of  the  subject  sold  be  evicted, 
the  vendee  will  be  entitled  to  claim  repayment  of  a  half  of  the 
price,  beudes  damages  and  expenses,  according  to  the  rules  stated 
in  the  preceding  paragraph.  When,  again,  the  part  evicted  is  an 
integral,  and  not  an  aliquot  part  of  the  subject,  e.g.  a  particular 
•field  of  an  estate,  it  is  necessary,  in  adju^iting  the  Vendee^s  claim 
of  recourse,  in  the  first  place  to  ascertain  the  value  of  the  part 
evicted. 

Here  the  question  occurs,  at  what  time  the  value  shall  h^ 


*  0U7t.  Yteman  end  Jicgg,  19ih  Dee,  17S9.  The  prineiplei  above  sUted,  u  re* 
gutatlng  the  vendee's  daim  of  recourse  upon  eviction,  are  thus  clearly  and  short!/ 
expressed  in  the  modem  French  law. 

*  Lorsque  la  garantle*  a  et6  promise,  ou  qu*U  n*a  rien  iii  stipql^  i  ee  sujet ;  si  1* 
acqusreur  est  ^?ince,  il  a  droit  do  demander  contre  le  vendeur— lnM>.  La  fcsU- 
tution  du  prlx.  2do.  Celle  des  fruits,  lorsqu'il  est  oblige  de  les  rendre  au  propri- 
etaire  qui  Tevince.  Stio.  Les  frais  faits  sur  la  demande  en  garantie  de  rach'etcur, 
et  eeux  folts  par  le  demandeur  originaire.  4to.  Enfin  les  dommages  et  int^rftts, 
Ainsi  que  i«s  frais  et  loyavx  coikts  du  eontrat* 

*  Lorsque  a  Tepoque  de  Teviction,  la  chose  vendue  se  troavQ  diminu^e  de  valcur, 
ou  consid^rablement  d^t^rior^,  soit  paf  la  negligence  de  Tachcteur,  soit  par  des  ac- 
cidents de  force  majeure,  le  vendeur  n*en  est  pas  moina  tenu  de  restituer  la  totsltt^ 
du  prix.— Mais  si  Tacqu^reur  a  tii^  profit  des  digradaCIons  par  lui  faites,  le  ven- 
deur a  droit  de  retenir  sur  le  prix  une  somme  ^gale  k  ce  proSu 

*  Si  la  chose  vendue  se  trouve  avoir  augment^  de  prix  jL  Pepoque  de  revicUon,  iiu 
d^pendamment  m^e  du  fait  de  Pacqu^reur,  le  vendeur  est  tenu  de  lui  payer  c^ 
qu'elle  vaut  au-dessus  du  prix  de  la  vente. 

*  Le  vendeur  est  tenu  de  rembourser  ou  de  faire  rembourser  a  Tacqu^reur,  par  celoi 
*  qui  Tevince,  toutes  les  reparations  et  ameliorations  utiles  quUlaura  faites  au  (oodm^* 
Cod.  Nap.  No.  1630_163i. 
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taken,  whether  at  the  period  of  eviction,  or  at  the  date  of  the 
sale  ?  By  the  Roman  law  the  latter  period  was  the  rule.  <  Bo- 
<  nitatis  eestiniationem  faciendam  cum  pars  evincitur,  Proculus 
*'  recte  putabat,  quse  fuisset  venditionis  tempore  non  quum  evince* 
^  retur^^  1. 13.  ff.  De  Evict.  But  this  rule,  it  will  be  observed, 
was  intended  to  regulate  merely  that  part  of  the  vendee^s  claim 
which  relates  to  the  repayment  of  the  price  of  the  part  evicted,  and 
to  ascertain  what  part  of  the  price  shall  be  restored  as  the  price  of 
the  part  evicted,  leaving  the  vendee  to  claim,  besides^  the  damnum 
et  inieresse  *.  If,  therefore,  I  have  bought  an  estate  for  L.  10,000, 
and  a  farm  has  been  evicted,  which,  at  the  time  of  the  sale,  wiut 
worth  L.IOOO,  but  at  the  time  of  eviction  was  worth  L.1500,  I 
shall  be  entitled,  according  to  the  rule  now  stated,  to  claim  L.IOOO 
as  the  repayment  of  the  price  of  the  farm  evicted,  and  L.500  of 
damages,  exclusive  of  expenses  and  other  claims,  according  to  the 
rules  observed  in  the  case  of  total  eviction,  Poth.  Contr*  de  Vente, 
No.  143. 

889.  It  is  held  by  Pothier,  that  if  the  part  evicted  be  of  such 
consequence  that  the  vendee  would  not  have  purchased  the  re- 
mainder without  it,  he  is  entitled  to  rescind  the  contract  altoge- 
Uier-f-* 

390.  In  the  law  of  Scotland  this  principle  seems  to  be  carried 
further,  and  it  seems  to  be  held  that  the  vendee  is  at  liberty  to  re« 
scind  the  contract,  in  the  case  of  a  partial  eviction,  even  when  the 
part  evicted  is  not  alleged  to  be  of  such  consequence  as  to  make 
the  reminder  of  the  subject  unfit  for  his  purpose  |. 

S91.  XI.  When  the  subject  sold  has  perished,  and  something 
which  it  had  produced  is  evicted,  e.g,  if  a  mare  sold  to  me  should 
die,  and  a  third  party,  the  true  owner,  afterwards  claims,  and  is  found 


•  So  the  law  quoted,  and  the  other  texts  on  this  fubject,  are  explained  by  Du- 
naoulin.  Tract,  de  eo  quod  iniereti.  No.  €7,  68,  69. 

f  Poih.  Contr*  de  Fente,  No.  144.    The  tame  rule  is  laid  down  In  the  modern 
French  code.  Cod,  Nap.  No.  1636. 

X  Lloyds  ▼.  Heir  and  Creditort  ofFaterton^  \Slh  Pel.  1 782. 

In  a  case  where  a  mill,  with  the  thirled  multures  of  certain  lands,  had  been  feuedt 
aad  where  a  partial  CTiction  took  place,  by  the  owners  of  some  of  the  astrlcted  lands 
obtaining  a  declarator  of  immnnity,  the  Court  allowed  the  vassal  an  abatement 
from  the  feU'^duty  *  not  equal  to  the  whole  eviction,  but  to  the  like  proportion  of  tho ' 
•  feu-duty,  as  the  evietiou  bore  to  the  whole  subject  feued,*  although  the  claim  was 
resisted  by  the  superior,  who  was  a  singular  successor  of  the  original  granter  of  tho 
feu,  and  therefore  not  liable  in  his  warrandice.  Creditort  of  Burleigh  y.  Har rower ^ 
XlthFehAUl.    (JST/cft.  Wariukdice,  No.  6.) 
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^titled  to  a  ibal  wtikh  she  had  produced,  there  is  no  longer  imij 
ground  for  the  vendee  donanding  restitution  of  the  price  of  the 
nmrr,  hut  he  is  entitled  to  daim  from  his  author  the  Talue  of  the 
foal  which  is  actually  evicted,  in  the  name  of  dofnmum  ei  intereBse^ 
Ftah.  de  TenUj  No.  145.;  JifoKii.  de  eo  quod mkresi^  Na  140* 

898.  XII.  When  the  thing  sold  is  evicted,  not  from  the  &8t 
purchaser,  but  from  a  second  purchaser  to  whom  he  had  resold  it, 
the  sum  due,  in  name  of  damage  and  interest,  by  the  origmal 
seller  to  the  first  purchaser,  connsts,  in  the  first  pfaice,  of  the  ori- 
ginal price  received  by  the  former,  and,  in  the  second  place,  of  the 
additional  sum  which  the  first  purdiaser  has  been  compelled  to 
pay,  under  his  obligation  of  warrandice,  to  the  second  purchaser. 

S99.  Thus,  suppose  that  I  have  purchased  an  estate  for 
L.  10,000,  which  I  have  resold  to  A.  for  L.  12,000,  and  whidi  has 
been  evicted  from  A.  \  that  A.  upon  this  has  recovered  from  me 
the  L.12,000  which  he  had  paid  to  me  for  the  estate^  and  L.1000 
of  damages,  my  claim  agunst  my  author  will  be  to  the  extent  of 
L.  19,000,  being  the  entire  sum  whidi  I  have  been  conyelled  to 
pay  to  A.  Foih.  Ctmtr.  de  VefUe,  Na  14ft 

394.  Suppose, again,  the,  converse  of  thia  ease;  that  I  have 
bought  an  estate  for  L«  10,000,  which  I  have  resold  to  A.  for 
L.6000:  On  the  estate  being  evicted  from  A.  I  have  been  com- 
pelled to  pay  him  the  L.G00O  of  price  and  LJOOO  more  •£  da- 
ms^s,  will  my  daim  in  Ais  case  agmnst  my  author  be  fisr  the 
original  price  of  L.  10,000  paid  by  me  to  him,  or  will  it  be  lunited 
to  L.7000,  being  the  sum  which  I  have  been  compelled  to  pay  to  A.  ? 
Pothier  holds,  according  to  the  rules  formerly  alluded  to,  as  laid 
down  by  Durooulin,  that  my  author  must  repay  me  the  entire 
L.  10,000  originally  paid  by  me  to  him;  not  under  the  secondary 
conclusion  of  the  action  ex  empto,  which,  as  we  have  formerly  ex- 
plained, has  for  its  object  to  enable  the  vendee  to  recover  what  he 
has  lost  by  eviction  or  non-delivery  bejfond  the  amount  of  the 
price,  (the  first  vendee  having,  in  the  case  supposed,  in  reality  lost 
less  by  the  eviction  than  the  price  paid  by  him  to  his  author,)  but 
under  the  first  conclusion  o£  the  action,  by  which,  it  will  be  re- 
membered, he  is  entitled,  in  ail  cases  of  eviction  or  noimleliveiyi 
to  recover  the  entire  amount  of  the  price  *• 

•  PoA.  Canir.  de  Vente,  No.  147.    Vide  iupra,  Ko.  311  and  37S. 

In  fuxther  illustration  of  the  principles  upon  which  the  vendee's  cbim  of  wc<Miiw» 
in  case  of  eviction,  rests,  I  mnj  here  refer  to  the  ingenious  and  Intcreating  castf 
which  are  put  In  1.  64.  If.  dc  Evict,  with  the  decisions  given  by  Papinian.  The  sane 
cases  are  stated  more  at  large,  and  commeated  upon,  by  Foihicr,  Contn  dc  Vaikf 
Ko^  ISS^et  Hffi. 
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S95.  XIIL  It  waa  formerly  stated,  that,  although  in  the  ab- 
sence of  any  express  stipulatimi  with  regard  to  wammdieey  the 
law  itself  imposed  upon  the  Yendor  an  obligation  of  absdute  war- 
randice, yet  that  the  parties  themselves  might  restrict  his  obliga* 
tion  to  a  lower  species  of  warrandice;  It  frequently  happens  that 
the  seller  does  not  choose  to  warrant  the  subject  absolutely,  and 
binds  himself  merely  in  warrandiee^^^itmi^^K;^  and  deed.  The  im- 
port of  this  obligation  is,  that  he  ndther  has  done  nor  will  do  any 
deed  inoonnstent  with  the  vendee's  right,  Erek,  8. 3.  26. 

896.  From  the  fdlowing  case  it  appears  that,  by  our  law^ 
(which  in  this  respect  is  difibrent  from  tiie  Boman,  1. 11.  §  18.  ffi 
de  ad.  empt.)  when  the  vendor  limits  his  obligation  of  warrandice 
in  this  way,  the  vendee  is  understood  to  undertake  the  hazard  of 
all  the  defects  that  may  exist  in  the  title ;  and  that,  if  eviction 
happens  without  the  fact  and  deed  of  the  vendor,  he  has  not  even 
a  right  to  demand  repayment  of  the  price. 

*  Lands,  which  were  sold  mth  warrandice  from  fact  and  deed 

<  allenarly,  bong  evicted,  but  not  through  de&idt  of  the  disponer, 

<  the  pmdiaser  brought  an  action,  not  upon  the  warrandice,  which 

<  was  not  incurred,  but  upon  this  ground  dF  equity,  that,  if  he  has 

*  lost  the  land,  he  ought  at  least  to  have  repetition  of  the  price. 

<  It  was  answered,  that  when  one  sells  with  warrandice  from  fact 
^  and  deed,  the  intention  is  not  to  sell  the  subject  absolutely,  which 

<  would  be  the  same  thing  as  selling  it  with  absolute  warrandice, 

<  but  only  to  sell  it  so  as  the  seller  himself  has  it,  that  is,  to  sell 
^  what  tide  and  interest  he  has  in  the  subject,  the  purchaser  taking 

*  upon  himself  all  other  hazards ;  and  therefore,  if  eviction  happen 

<  otherwise  than  through  the  fact  and  deed  of  the  disponer,  he 

<  bears  the  loss.  The  Lords  assoilzied,*  Craig  v.  Hopkin^  Janu- 
ary 17SS^  (Mor.  p.  16683.)  See  also  Rose  v.  IngHe,  11th  June, 
1714. 

397.  In  the  following  case  it  was  held,  that  warrandice  from 
fact  and  deed  extended  not  only  to  the  past  as  well  as  the  future 
deeds  of  the  vendor  himself,  but  also  to  the  past  as  well  as  future 
deeds  of  his  heir,  though  done  before  the  eale. 

<  Hay  of  Crimonmogat  pursues  the  Laird  of  Philorth,  as  heir 

<  to  his  father,  to  ratify  and  warrant  the  alienation  of  the  lands  of 

*  ,  made  to  the  said  pursuer  by  his  umquhile  father,  with 
'  warrandice  from  his  own  fact  and  deed,  and  from  the  deed  of  his 

<  heirs.  Young  Philorth  all^;ed,  that  he  would  warrant  the  said 
^  bond  from  any  deed  done  by  him  since  he  was  heir,  or  since  the 

S 
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contract  of  alienation  made  of  the  ssud  land  to  (he  pursuer;  but 
true  it  is,  that  the  said  young  Laird,  long  before  the  contract,  had 
disponed  such  right  as  he  had  of  the  said  land  in  favour  of  ano- 
ther person,  and  was  not  able  to  warrant  that  deed  done  by  him 
so  long  before  bis  fathers  obligation,  whereby  he  obliged  him 
and  his  heirs  before  he  became  heir.  The  lords  repelled  the  al- 
ledgeancei  and  ordained  him  ashdr  to  warrant  the  said  land  from 
any  deed  done  by  him  quovis  tempore^  for  he  had  it  in  his  choice 
to  be  heir  to  his  father  or  renounce  V 
S98.  XIV.  It  is  sometimes  stipulated  that  the  vendor  shall  not 
be  liable  in  warrandice  at  alL  But  the  most  express  agreement  of 
this  kind  will  not  secure  him  against  a  claim  of  recourse  at  the  in- 
stance of  the  vendee,  if  he  shall  himself  have  previously  granted, 
or  shall  afterwards  fraudulently  grant,  a  deed  inconsistent  with  the 
light  which  he  has  given  to  the  vendee  ;  Poth.  CorUr.  ds  VenU^ 
No.  184..     Ersk.  2.  8.  27. 

399.  XV.  When  the  vendor  ia  simply  bound  in  absohite  war- 
randice, or  when,  without  any  express  stipulation,  the  vendee  rests 
upon  the  obligation  to  that  effect  implied  in  sale,  the  obligation 
of  the  vendor  is  merely  personal.  But  from  a  very  early  period 
a  different  species  of  warrandice,  which  aifords  a  r^  security  to 
the  vendee,  has  been  known  in  our  law.  This  is  termed  reul  scor- 
randice.  This  is  created  by  the  vendor  conveying  to  the  vendee, 
besides  the  lands  actually  sold,  other  landft  whidi  are  disponed 
eventually  in  security  of  the  vendee^s  claim  of  recourse,  and  are 
therefore  called  warrandice  lands. 

400.  With  regard  to  this  sort  of  warrandice  it  is  said  by  Balfour, 
that  <  Gif  ony  man  sellisr  and  annaksies  landis  to*  ane  uther,  and  in 
clause  of  warrandice  thairof  infeftis  him  in  landis.  and  it  happin 
the  principal  landis  annalzeit  to  fall  in  ward,  non-entres,  or  ony 
uther  stait  and  conditioun,  swa  that  the  buyar  may  not  bruik  and 
joise  the  samin  be  tlie  richt  and  titil  maid  to  him  be  the  sellar  Ihair* 
of,,  he  lies  just  actioun,  richt,*  and  titill  to  call  for  the  said  landis  in 

<  the  quhilk  he  was  inf(^ft  in  clause  of  warrandice,'^  B^i/burj  p. 
321.  §16. 

In  like  manner  Erskine  says,  <  The  purchaser  who  has  this  se- 

<  curity,  may  have  recourse  to  the  warrandice  lands  in  the  event 

«  Bay  V.  Laird  of  PhHorth,  9th  Jaly,  1629  tod  1630,  {Mor.  p.  16. 577.) 
Mr.  Brskine  states*  that  warrandice  from  fact  and  deed  <  U  sometimes  so  eiprrsM 
«  cd  as  to  extend  also  to  the  deeds  of  the  granter*s  oneest&ri  aud  euthoTM^  from  whom 
*  be  himself  d«rives  right,'  Ersk.  2. 3.  2G.    But  it  has  not  this  effect  unless  express- 
ly stipulated)  Burgund.  dc  Evict,  c.  39.  No.  2,  et  k^^. 
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<  that  the  principal  lands  are  cidcted  or  carried  oiF  from  him :  but  * 
'  except  in  the  case  of  eviction,  the  purchaser  acquires  no  right  in 

<  them :  for  they  are  dispone^  merely  to  secure  him  in  the  lands,  * 
*  the  property  of  which  is  presently  trisnsfmed  to  him,^  Ersk.  2. ' 
3.  28. 

401.  The  following  points  have  been  decided  by  the  court,  rela« ' 
tive  to  this  obligation  of  real  n^arrandioe,  and  the  nature  of  the ' 
right  which  it  confers. 

402.  (1.)  In  the  following  cases  it  wjB8][foundy  that  where  the 
principal  lands  are  evicted,  the  purchaser  is  entitled  to' the  full  pos- 
sesion of  the  warrandice  lands,  until  he  is  enttrdy  r^mbursed  of 
his  loss,  although  the  rents  of  the  warraadicie  lands  exceed  those 
of  the  principal  lands. 

Bruce  having  bought  certain  lands  from  the  Laird  of  Pittencrieff, 
and  being  infeft  in  the  lands  of  Pittencrieff  in  warrandice  thereof, 
the  principal  lands  being  evicted,  Bruce  pursued  Pittenaieff  and 
his  tenants  to  remove  from  the  warrandice  lands.  It  was  alleged 
by  the  defenders,  inter  alta^  that  the  lands  evicted  were  worth  only 
five  chalders  of  victual,  while  the  warrandice  lands  were  worth 
twelve  chalders,  and  that  the  pursuer  could  have  no  farther  war- 
randice than  to  the  extent  of  the  lands  evicted.  But  the  court  re- 
pelled  this  defence,  <  ay  and  while  the  defender  relieved  the  said 
*•  George  Bruce  from  distresses  qualified  in  the  principal,^  Bruce  v. 
Laird  of  PitUncrieffy  27th  Jan.  1604,  (Mor.  p.  16567.) 

So  *  a  purchaser  insisting  for  possession  of  the  warrandice  lands, 

<  the  principal  lands  being  partly  evicted  by  a  wadset^  he  was 
'  found  to  have  access  to  the  full  rents  of  the  warrandice  lands,  ap- 

<  plying  the  surplus  more  than  the  annualrent  of  the  wadset  sum 
*  fur  payment  of  the  principal,^  Menmea  v.  Campbell^  S2d  July, 
1675. 

403.  (2.)  In  the  following  case  it  was  found,  after  a  very  full 
consideration  of  the  nature  of  an  infeftment  in  real  warrandice,  that 
it  gives  the  purchaser  a  real  right  and  security  in  the  warrandice 
lands,  not  only  to  the  extent  of  the  value  of  the  principal  lands  at 
the  time  of  eviction,  but  also  for  the  whole  damage  which  he  sus- 
tains through  the  eviction,  either  before^or  after  it,  and  that  there 
is,  in  this  respect,  a  distinction  between  the  real  warrandice  implied 
in  excambion  of  lands,  and  the  express  real  warrandice  constituted 
by  infeftment  of  a  purchaser  in  warrandice  lands.  The  nature  of 
that  distinction  upon  which  the  court  were  much  divided,  will  be 
best  stated  in  the  words  of  Lord  Eilkerran^s  report 

*  In  an  action  for  recourse  upon  real  warrandice^  and  for  ascer* 
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<  UMikig  the  damage  a  porduieer  had  austaiiied  through  evictkm, 

<  wheiein  be  Ubdled  not  only  the  value  of  the  prineipol  lauds  at 

<  the  data  of  the  cricdbn^  but  abo  the  iaCerim  rents  therieof  smce 

<  the  year  ITSB^  at  whidi  time  he  had  bee»  oMiged  to  cede  the 

*  possession,  wherein  the  heir  of  the  disponer^  as  also  Belen  Hun- 

*  ter  and  oAtfs,  seal  creditDr%  in  possesaon  of  the  warrandice- 

<  laadb,  were  called;  at  was  fiamd,  Nof.  fBt,  1740,  <<  That  the 
<<  clause  of  warrandice  gave  the  pursuer  only  a  real  2%ht  to  the 
<<  extent  of  die  value  of  the  lands  evicted  at  the  date  of  the  evic- 
«  tion,  but  no  real  right  to  the  extent  of  the  rents  of  the  e^cted 
**.laBdfl  since  that  time;  reserving  to  the  pursuer  to  msist  against 
^  the  intromitlera  with  the  rents  of  the  warrandioe^lands  since  the 
<<  eviction  as  accords.^ 

<  The  Lords  were  much  divided  upon  this  point    What  pre- 

<  vmled  at  this  time  with  the  plurality,  was  a  suggestion  flora  the 

<  bench  upon  the  nature  of  an  infeftment  of  wanrancfioe,  That  an 

<  infeftment,  in  warrandice  of  other  lands  prindpally  disponed,  was 

<  really  a  separate  dispontion  of  property  pendent  upon  the  con- 

<  dition  of  eviction  of  the  prindpal  lands ;  which  condition  being 
(  purified  by  the  eviction,  the  purchaser  becomes  directly  proprie- 

<  tor  of  the  wanrandiceiands,  without  the  aid  of  an  adjudication^ 

<  to  the  extent  of  the  value  of  the  lands  evicted,  and  has  direet  ao* 

*  tion  of  maikr  and  duties,  like  any  other  proprietor,  agmnst  intro- 

<  nutters  widi  the  rents  from  the  time  of  the  eviction ;  whidi, 

<  should  it  be  eluded  by  the  defence  of  tenajldif  possession,  there 

<  is  no  remedy  upon  the  real  warrandice.    For  even  supporing  the 

<  disponer  himself  to  be  the  introoutter,  and  as  such  liable  in  an 

<  action  of  mmls  and  duties,  still  the  purchaser  can  have  no  real 

<  lien  for  the  same  upon  the  warrandioe^lands :  For  an  infeftment 

<  of  warrandice  being,  as  was  said,  a  right  of  property,  does  not, 

<  by  its  natuce,  admit  a  real  lien  to  the  proprietor  for  the  rents  of 
« his  own  lands. 

^  It  was  admitted  to  he  otherwise  in  an  infeftment  for  relief,  or 

<  in  security  of  the  personal  oUigatkin  of  warrandice;  for  that 

<  such  infeftment  was  a  security  upon  the  warrandioe>lands  for  all 

*  damage  ariring  from  the  eviction :  But  it  was  urged,  that  where 

<  the  infeftment  is  only  in  security  of  the  lands  principally  dispon- 

<  ed.  Mid  which  was  the  stile  of  this,  and  generally  is  the  stile  of 
'  all  infeftments  in  real  warrandice,  then  the  infeftment  is  not  an 

<  infeftment  finr  relief,  but  a  conditional  right  ci  property,  the  A 

*  feet  whereof  is  as  aforesaid. 

*  But  this  was  truly  to  confound  an  infeftment  of  warrandice 
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<  with  an  infeftinent  of  excMBbion:  The  kittef  b  indeed  a  con<£« 

*  Uoual  right  of  property,  aad  the  rtgfnm  thereon,  which  nriseCh 
«  without  any  proeeas  of  liquidatioB^  ennttot  be  banmd  by  an  offer 

<  to  make  up  the  damage  ariabg  from  the  eviction;  wherea%  ia 
^  recourse  upon  veal  wammdioe,  which  requires  a  declarator  for 

*  liquidating  the  damage,  as  theadkr  ia  only  bound  to  make  good 
^  the  purchaser's  damage  and  interest,  so  if  be  is  willing  to  make 
^  up  this  damage  when  it  is  liquidated,  be  fulfib  his  obligation, 

*  and  extinguishes  the  real  as  well  as  the  peraoaal  wamndioe. 
*  Upon  these  principles  it  was,  upon  a  review,  found  by  a  great 

<  plurality,  <<  That  the  iafefhnent  of  wamndice  gave  the  pursuer 
a  real  right  and  security  in  the  warrandice  lands^  not  only  to  the 
extent  of  the  value  oi  the  principal  lands  at  the  time  of  the  evic* 

<^  tion,  but  also  that  the  said  real  security  extends  as  far  as  the 
<<  personal  obligation  of  wamndioe,  to  all  hb  damages  arising,  be*. 
<<  fore  or  after  the  eviction,  without  any  fiiult  in  the  pursuer,"*^ 
Blair  v.  HufOer,  6cb  Nov.  17iL  See  also  Lord  EIMei  note  ta 
his  report  of  the  case,  voce  Warrandice^  No.  5. 

404.  (3.)  It  appears  to  have  been  hdd  in  the  preceding  case,, 
and  it  is  so  lud  down  by  Erskine,  that  before  the  vendee  can  obtain 
recourse  against  the  warrandice  lands,  he  must  obtain  a  decree  de- 
claring that  the  warrandice  is  incurred  by  the  eviction,  and  liquidat- 
ing his  damage,  and  that,  by  paying  the  amount  of  the  loss,  the 
vendor  extinguishes  the  real  in  the  same  way  as  the  personal  war^ 
ran£ce,  and  the  vendee  has  no  right  to  claim  the  waiiandice  lands, 
themselves  in  property,  EnJc.  2.  3.  S8. 

405.  (4.)  The  infeftment  in  real  wanandice  being  intended 
merely  as  a  security  to  the  vendee  in  the  event  of  the  principal 
lands  being  evicted,  the  vendor  does  not  thereby  diminish  his 
own  right  of  property  in  the  warrandice  kinds,  nor  is  he  in  any 
way  deprived  of  the  absolute  controul  and  management  of  them. 
Acconfingly,  it  has  been  held  that  the  proprietor  iX  lands  which 
have  been  disponed  in  warrandice  of  other  lands,  may  not  only 
constitute  real  burdens  over  the  warrandice  lands  ia  favour  of 
third  parties,  but  may  sell  them  under  burden  criT  the  infeftment 
in  warrandice. 

The  rights  of  the  different  parties  when  this  powev  has  been 
exercised,  wiH  appear  from  the  following  cases. 

406.  The  first  relates  to  the  power  of  burdening  the  warrandice 
lands. 

<  Umquhile  Robert  Robertson  infefts  John  M<Duff  in  an  an« 
<  nuafarent  of  L.8D  to  be  uplifted  ooi  of  his  lands  of  BelligaUan, 
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whereto  Fleming  is  constituted  asagnee  by  M^Duff,  who  b^Ui 
desire  the  ground  of  the  said  lands  to  be  poinded  therefore.    And 
another  Robertson  compearing  and  alleging  that  he  was  infeft  in 
the  lands  of  Leadgreen  as  principal,  and  these  lands  libelled  io' 
special  warrandice  thereof,  and  that,  long  before  the  pursuer^s 
right;  and  from  the  same  author :  likeas  after  the  said  infeft* 
ment,  their  said  common  author  and  this  defender,  before  the  pur- 
suer'^s  right,  transacted  also  together,  that  the  disponer  should  re- 
tidn  the  principal  lands,  and  the  defender  the  warrandice  lands, 
and  either  of  them  should  rest  satisfied  therewith,  conform  where- 
to the  defender  has  ever  bruiked  the  warrandice  lands  these  14  or 
15  years  bypast,  and  the  author  the  principal,  and  so  the  pursuer 
cannot  seek  pcnnding  of  thir  lands  libelled.    The  Lords  repelled 
this  alledgeance,  for  they  found  thai  the  defisndtr^s  infkftment  of. 
the  land  in  warrandice  could  be  no  impediment  to  the  common  au- 
thor to  give^  nor  to  ike  pursuer  to  receive  an  in/^hnent  out  of 
the  warrandice  lande^  which  infeftment  the  Lord&  found  e&ctual 
to  burden  the  said  warrandice  lands,  notwithstanding  of  the  de- 
fender's infeftment  granted  to  him  in  warrandice  of  the  principal 
lands  disponed,  ay  and  while  he  were  legally  distressed  in  the 
said  principal  lands  disponed;  and  found  that  the  transaction 
(specially  bdng  alleged  to  be  verbal,  and  not  offered   to  be 
proved  to  have  been  by  writ)  was  no  impediment  to  the  pursuer 
to  bruik  validly  the  right  of  the  said  annualrent  out  of  the  lands 
foresaid  disponed  in  warrandice,  nor  yet  to  the  exdpient  to  have 
recourse  to  the  principal  lands  disponed  to  him,  notwithstand-. 
ing  of  the  alleged  transactions.^    Fleming  v.  Robertson^  19tb 
Feb.  1639. 

407.  With  regard  to  the  power  which  a  party  who  has  dispon- 
ed lands  in  warrandice  undoubtedly  possesses  of  selling  these  lands 
to  a  third  party,  the  question  occurred  in  the  case  of  the  Trustees , 
of  Mrs.  Durham  v.  Graham^  9th  July  1800,  of  which  the  circum- 
stances have  already  been  stated,  {supra^  No.  SOS,)  how  far  the 
third  party  who  purchases  such  lands  can  object  to  the  payment 
of  tlie  price  on  account  of  the  existence  of  the  infeflment  in  real 
warrandice.  It  was  there  found  that  the  purchaser  could  not  ob- 
ject; but  it  will  be  observed  that  the  circumstances  in  this  case 
were  peculiarly  favourable  to  the  plea  of  the  seller  of  the  lands, 
which  were  burdened  with  an  infeftment  in  real  warrandice. 

408.  Lastly,  when  an  infeftment  in  real  warrandice  h^s  been 
given  as  a  security  against  certain  appearances  of  distress  which 
were  in  the  view  of  the  parties,  and  were  specially  mentioned,  af- 
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tcr  the  purchaser  has  l>een  secured  agiunst  nopie  of  these  burdens 
by  ^ekr  being  cleared  off,  or  otherwise  disposed  of,  he  is  not  en- 
litlod  to  insist  on  the  continuance  of  his  seOMnty  over  the  .warran- 
idice  lands  to  the  full  extent,  but  must  consent  to  its  being  restrict- 
,ed  to  a  reasonable  security  against  such  as  rpmain.  >  Stoinfon  v. 
JKrr,  July  1724,  {JUor.  p.  16621.) 

AaTicLS  IL 
Warrandice  against  FauUs. 

'  409.  The  law  of  Scotland  in  regard  to  this  second  article  of 
the  vendor^s  obligation  of  warrandice,  is  different,  in  certain  im- 
portant particulars,  both  from  the  Roman  law  and  the  law  of  Eng- 
land. But  as  these  systems  are  in  other  respects  analogous  to  our 
own,  and  may  therefore  be  consulted  in  questions  which  have  not 
been  settled  by  decisions  of  our  own  courts,!  shall  endeavour,  be- 
fore proceeding  to  explain  the  rules  of  the  law  of  Scotland,  to 
state,  in  short  and  general  terms,  in  what  respects  it  differs  from 
the  Roman  law  and  the  law  of  England. 

410.  I.  In  the  Roman  law,  the  vendor  was  held  to  be  bound 
by  the  nature  of  the  contract,  and  without  any  stipulation,  not 
only  to  warrant  the  thing  sold  to  be  free  from  such  defects  as  ren- 
derod  it  unfit  for  the  use  for  whidi  it  was  intended,  but  also  if 
the  defect  was  of  a  slighter  kind,  so  as  merely  to  affect  the  value 
of  the  subject,  to  repay  as  much  of  the  price  as  exceeded  what 
the  vendee  would  have  given  if  he  had  known  the  defect ;  1.  1 1. 
§  7  and  8,/.  de  act.  empt.  I.  Sl.ff.  de  EdU.  Edict.  I.  IS.ff.  §lyde 
Evict.  The  vendee  was  entitled  to  enforce  the  former  obligation 
by  the  actio  redhibitoriaf  and  the  latter  by  the  actio  estimatoria^ 
or  quanti  minoris.  <  Redhibitoria  actio  est  personalis,  &c.  ob  talem 
^  defectum,   quern  si  scivisset  emptor,    emturus  nou  fuisset^— 

*  Quanti  minoris  actio  emptori  datur  contra  venditorem  prsecipue 

*  ob  defectum  quem  si  scivisset,  tanti  non  fuisset  empturtis,  ad  id 

*  ut  restituatur  ex  pretio  quanti  minoris  valet  res.^  Voet  ad  Pand. 
lib.  21,  tit  1,  §  4  and  5. 

411.  II.  The  rules  of  the  law  of  England  are  materially  differ- 
ent from  this.  At  one  time  indeed,  an  opinion  prevailed  that 
where  a  full  price  was  given  fbr  the  thing  sold,  the  seller  was  held 
to  warrant  its  goodness;  But  this  opinion  has  been  long  exploded, 
and  it  is  now  the  general  rule  that  <  with  regard  to  the  goodness  6f 

*  the  wares  purchased,  the  vendor  is  not  bound  to  answer,  unless 
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*  he  oquneoly  wamuits  Ibcm  to  be  souiid  and  good;  or  unless  be 

<  knew  them  to  be  otherwise,  and  hath  used  any  art  to  disguise 

<  them,  or  unless  they  turn  out  lobe  diffierent  from  what  he  rqire- 
«sentedtfaemtothebuyer»^S  JBIcic.  Com.  460.  Jtfisy^  ▼.  JEkvrA,  4 
Crn^.  22.  The  pragms  of  the  kw,  on  this  point,  is  thus  stated 
by  a  learned  judge  in  one  of  the  leading  eases  upon  the  sufajeot. 

If  an  exprew  warranty  be  giren^  the  seller  will  be  liable  for  any 
latent  defect  aeoordiog  to  Ab  oU  latr  concerning  warranties  But 
if  there  be  no  such  warrantyj  and  the  seller  sell  the  thing  such 
as  he  believes  it  to  be^  without  fraud,  I  do  not  know  that  the  law 
will  imply  that  he  sold  it  on  any  odier  torms  than  what  passed  in 
(act  It  is  the  fault  of  the  buyer  that  he  did  not  insist  on  «  war* 
ranty,  and  if  we  were  to  say  that  there  was,  notwithstanding^ 
an  implied  warranty  arising  from  the  conditions  c^  the  sale,  we 
should  again  be  opening  tke  controversy,  which  existed  befoie 
the  case  in  Douglas.  Befiore  that  time,  it  was  a  current  opinioo 
that  a  sound  price  ffYtn  for  a  horse  was  tantamount  to  a  war- 
ranty of  soundness  s  but  when  that  came  to  be  «fted,  it  was  found 
to  be  so  loose  and  unsatisfiiotory  a  ground  of  decision,  that  Lord 
Mansfield  rejected  it,  and  said  there  must  be  ^ther  an  cxfwess 
warranty  of  soundness,  or  fraud  in  the  seller^  in  order  to  main* 
tain  the  action  V 
412.  As  to  what  shall  amount  to  a  wananty,  the  foUowii^ 
cases  may  be  noticed. 

418.  In  the  sale  of  horses,  a  pedigree  is  sometimes  shewn  to 
the  buyer,  stating  the  age  of  the  horse,  and  other  particulars. 
In  such  a  case,  it  was  held  in.England,  that  if  the  seller,  mot  know- 
ing  the  age  of  the  horse,  but  having  a  written  pedigree  which  he 
had  received  with  him,  sells  htm  as  of  the  ag^  therein  staled ;  at 
the  same  time  mentioning  that  he  knows  nothing  of  the  horse,  but 
what  he  has  learned  from  the  pedigree,  be  is  not  liable  to  an  ac- 
tion, although  it  afterwards  appears  that  the  statement  in  the  pe« 
digree  is  false. 

Thus,  in  an  action  on  a  promise  that  a  horse  bought  by  the 
plaintiff  from  the  defendant  was  eight  yeaits  old,  when  in  fhct  be 
was  fourteen,  it  appeared  that  at  the  side,  the  defendant  shewed  a 

•  PerGrmXktP»kkuomr.Lee^%£ati,Sl^  VUk  U  NenviOe  r.  Nomrm  % 
Vtmfh.  851. 

But  vbm  gooda  «n  told  ly  mmpte%  or  wn  deteribed  hi  the  contract  u  of  tf  at' 
faif>  fttM^  Uiart  ii  a  inplM  obllgatign  oa  Uie  part  of  tte  wUer,  Uiat  a»ej  aMH 
be  equal  to  the  laoiple,  or  of  the  goality  dcMritad    Vii€  Iiffrm,  No.  470,  d  MSf* 
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written  pedigree  which  he  bad  received  whh  the  hone  fixrni  the 
lormer  owner^  and  said  that  he  eoU  the  hone  aooording  to 
.that  pedigree  knowing  nothing  of  hin  farther  ihaa^  what  was 
4herrai  contained,  the  mark  heing  ^^t  of  hk  nvNith  when  he  had 
ix>ughtbinv  Thep^greB  wasolearly  prtnued  to  beftlae,  hot  the 
defendant  had  no  knowledge  of  this  when  he  a^Id  the  hccse.  Lord 
Kenyon  C.  J.  was  deady  of  opinion  ^  thut  this  was  no  wunsntj, 
*  The  defended  rekted  all  he  knew  of  tkelione^  and  did  not 
<  enter  into  any  express  ondertaking  that  the  kpne  was  of  the  sg^ 
^  stated  in  the  pedigree^  but  stated  the  coRtents  of  that  which  the 
,(  plaintiff  rdied  on/ 2>iifi2op  ▼,  Wa^igh^  P^deeN.  P.  C.  128, 

414.  In  like  manner,  it  has  been  hekl  t^t  the  cireiMrtance  of 
the  name  of  a  painter  bei^g  printed  of^oeite  that  of  Jt  picture  in 
a  catalogue^  does  not  amoupt  to  a  warranty  that  the  picture  was 
jpainted  by  that  particular  artist,  but  meidy  impcMts,  that  in  the 
opinion  of  the  seller,  the  picture  is  the  prork  o^  the  artist  whose 
fuune  is  affixed  to  it;  ^fiwdwi$ie  y.  Sl/ade.  $  Etp^Sn^  Psaketm 
Evidence^  244 

415.  III.  In  the  law  of  Scotland,  a  remedy  sjunfaur  to  Aat  a£. 
forded  by  the  actio  re^Untoric^  is  competent  to  the  vendee,  al- 
though  Aere  has  been  no  express  wsitnnty ;  and  in  this  respect, 
pur  law  agrees  with  the  Boma%  and  diffen  from  the  hw  <if  £n^- 
jand.  But  we  have  rejected  the  acUo  qucmA  mkmris^  as  being  ii^ 
cooflistent  with  the  true  principles  ^  the  ooistcact,  and  hurtful  to 
the  interests  of  commeioe  *• 

41&  The  iciUmi^  cjiofe^  fiS^  actio  redkibi^ 

foria  in  our  law. 

Balston  purchased  ^  horse  from  Bobertaon  at  a  fair,  and  paid 
the  {nice,  on  receiving  delivery  of  the  hone.  But  he  discovered 
almost  immediately  after  mounting  the  animal,  that  he  was  racked, 
/or  slipt  in  thip  back,  and  had  also  a  Uemish  in  one  of  his  eyes. 
.Upon  this,  Balston  iminediately  insisted  that  the  vendor  should 
take  back  the  horse  and  i^epay  the  price ;  and  this  being  refused 

•  Stairt  80,  81,  fUsA  104  Srtk.  3.  S.  10.  Urndsa^  t.  WIUm,  1771.  (Mor.  8ak» 
Ko-SS.) 

U»d  KtfBci  oontCDdi  Uiat  thtiAniMi«i  eTthe  actio  ndhibltoria  iDto  our  law  it 
cootniy  to  cqaity.  Ha  makaa  a  diatlnctkni  batwaan  tbacaaa  oftha  thiog  aokl  baiag 
diaoovared  to  ba  unfit  for  uaa  bafora  it  la  dalivarad,  and  tha  caaa  of  tlM  latant  inaiif. 
Haiencj  not  appearing  till  aAar  deliverj.  In  tha  fonnar  aaae»  ha  bolda  that  in  cqui- 
S7,  and  conaiatantljr  with  the  principlea  of  the  contract,  the  vendee  la  entitled  to  i«« 
j«et  tha  coBBiDoditjr,  and  lefiiaa  to  pay  the  price,  nut  in  the  latter  caae,  while  he  ad- 
anlu  thani]eofourlawiobsaaatatadlatbotesl,haoaiitaiiSa  that  It  la  contrary  to 
equity  to  allow  an  action  to  the  vendee  on  account  of  an  ioauffldcncy  not  diacovei^ 
^ill  aAcr  ddireryy  Princ,  ofE^Ujf,  p.  194,  ei  tefq. 
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he  brought  an  action  for  repetition  of  the  price.  Robertson  plead. 
ed  that  he  had  not  warranted  the  horse  as  free  from  faults,  nor 
practised  any  deceit  upon  the  vendee.  But  at  advising,  *  it  was 
*  suggested  from  the  bench,  that  when  a  man  sells  a  horse  for  full 

<  value,  tha:«is  an  implied  warrandice  both  of  soundness  and  title, 

<  nor  is  there  any  necessity  to  prove  the  knowledge  of  the  seller.^ 
The  court  found  the  defender  liable  in  the  price  of  the  horse,  RaiU 
skm  V.  Robertson^  16th  June,  1761. 

So  Pagan  and  others  having  purchased  some  ale  for  exportatioo 
to  the  West  Indies,  and  the  ale  having  been  spoiled  and  lost  in 
consequence  of  not  being  properly  prepared  for  the  heat  of  that 
dimate,  they  refused  to  pay  the  price.  An  action  was  raised  for 
the  amount  But  although  the  vendors  contended  that  as  the  ale 
was  good  at  the  time  (^delivery  to  the  vendees,  and  as  they  un- 
dertook  no  risk,  they  could  not  be  responsible  for  the  subs^uent 
spoiling,  yet  *  the  Lords  found  the  pursuer,  the  seller,  in  respect 

<  the  ale  libelled  was  bought  for  exportation,  is  obliged  to  uphold 

<  the  same  to  have  been  sufficient  and  fit  to  be  exported  to  the 
.<  markets  in  America  and  the  West  Indies,^  Baird  v.  Pagan  and 
others,  14th  December,  1765*0*^  lUli^i) 

Agmn,  the  principle  ci  implied  warrandice  was  applied  even 
..<  where  the  seller  acknowledged  a  horse  to  be  very  old,  and  on  that 

<  account  sold  him  for  a  low  price ;  yet  the  horse  being  found 
f  utterly  useless,  the  seller  was  found  liable  in  repetition  of  the 
«  price  ?'  Brown  v.  Laurie,  16th  June,  1791,  Diet.  4.  S55. 

.417.  Although,  by  the  law  of  Scotland,  the  vendor  is  subjected 
to  an  implied  obligation  of  warrandice  against  faults,  it  is  not  eve- 
ry fault  that  entitles  the  vendee  to  plead  this  obligation,  nor  is 
the  mere  existence  even  of  a  fault  which  is  comprehended  under 
it,  sufficient  to  support  the  vendee's  clium.  The  fault  itself,  as  has 
already  been  observed,  must  be  of  such  a  nature  as  to  render  the 
thing  sold  unfit  for  the  vendee^s  purpose,  and,  besides  this,  there  are 
certain  other  circumstances  essential  to  the  support  of  his  claim. 
It  will  be  proper  to  state  and  to  illustrate  these  points  a  little  mpre 
fully. 

418.  (1.)  The  vice  or  fault  complained  of  must  not  be  of  a 
slight  and  partial  kind ;  it  must  be  such  as  renders  the  subject  un- 
fit for  its  proper  use. 

In  the  Roman  law,  a  long  and  anxious  enumeration  is  given  of 
the  different  vitia  rcdhibiioria  which  entitled  the  vendee  to  the 
benefit  of  the  actio  redhUnioriay  when  they  were  found  to  exist  in 


TO  WHAT  FAULTS  WARRANDICE  APPLIES.         QBQ 

the  thing  sold.    Vide  Poihier,  Pand.  Justin,  ad  Lib.  SI.  Tit.  I. 
The  greater  part  of  the  vices  there  specified  are  those  which  be- 
longed to  slaves,  which,  consequently,  have  no  application  to  our 
law.     Neither  probably  would  it  be  of  much  use  lo  enumerate  here 
the  vices  which  are  mentioned  in  the  Soman  law  as  incident  to  the 
lower  animals,  and  giving  rise  to  the  twiiQ  redhUnioria  in  their  > 
case,  both  because  different  diseases  prevail  in  different  countries,  , 
and  every  country  regulates  its  laws,  in  matters  of  this  kind,  ac-  ; 
cording  to  its  own  customs.  .  | 

A  similar  observation  may  be  applied  to  the  entimeration  which 
is  made  by  Pothier,  (Contr.  de  Vente,  No.  S05,)  of  the  vices  red^ 
hibiloires  which  were  recognized  in  France  in  his  time. 

No  such  enumeration  has  been  made  by  any  of  our  institution- 
al writers,  and  therefore  the  state  of  practice  can  be  learned  only 
from  the  decisions  of  the  Court  pf  Session.  A  few  cases  only  of 
this  sort  have  been  reported. 

In  the  following  case  it  was  held  that  it  was  not  a  relevant ' 
ground  for  refusing  payment  of  the  price  of  some  lint  seed,  that 
apart  of  it  was  of  bad  quality. 

John  Alston  having  given  bond  to  James  Orr  for  L.  90  as  the 
price  of  lint-seed|  suq)ended  a  charge  on  this  reason,  that  the  seed 
was  insufficieot,  and  did  not  grow,  and  being  vitium  hUens,  by  the 
civil  law  the  buyer  is  not  liable  in  payment  But  this  reason  was 
found  not  relevant,  unless  the  suspender  could  prove  that  all  those 
persons  to  whom  he  sold  in  retail  the  rest  of  that  parcel  of  seed, 
did  sow  the  same,  and  had  no  increase,  and  that  it  was  not  enough 
to  say  that  a  part  thereof  was  insufficient,  Akton  v.  Orr^  1st  jJuly, 
1668,  {Mar.  14231.) 

Again,  in  the  following  case,  it  was  held^  that  where  the  com- 
modity is  fit  for  sever^  purposes,  the  vendee  is  not  entitled  to  re- 
turn it  on  account  of  its  not  being  (it  for  one  particular  use,  it  not 
having  been  bought  e:(pressly  tqt  that  purpose,  but  merely  war* 
ranted  to  be  <  good,  and  sufficient,  and  marketable.'* 

Carmichael  and  Findlay  bought  a  quantity  of  bear  from  Seaton, 
which  he  warranted  to  be  good,  sufficient,  marketable  bear.  The 
vendees  refused  payment  on  this  ground,  that  a  part  of  the  bear 
sent  to  them  by  Seaton^s  servants  was  in  a  few  days  thereafter 
steeped  and  brought  to  the  floor,  but  did  not  come,  whereupon 
several  maltmen  were  called  to  see  it,  and  an  instrument  taken 
that  it  would  not  be  malt;  and  another  part  being  afterwards  sent, 
it  was  refused  on  the  same  ground.     *  The  Lords  found,  that  the 
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<  clAuse,  as  it  is  concdved  in  this  oontxBct,  for  warranting  tbe  bear 
^  to  be  sufficient  and  marketable,  did  not  import  that  it  behoved 

*  to  be  sufficient  to  be  malt,  if  it  was  sufficient  to  be  meal,  albeit 

*  the  bargain  was  with  malt-makers,  unless  it  were  proved  that  it 

*  was  expressly  oommuned  and  agreed  upon  to  be  sufficient  for 
'  malt,^  SeaUm  v.  CarmitAaet  and  Fmdb^  88th  January,  1680. 

In  the  case  of  WaBwoodr.  Graffs  16th  Februaty,  1681,  repeti- 
tion  of  the  price  of  a  horse  was  decreed  on  account  of  his  being 
affected  with  the  <  strangile  or  fnorddechien.'\M,'I^Ajf^^0jf 

More  lately  this  subject,  as  applicable  to  hisses,  was  lully  consi- 
dered in  the  following  case : 

On  5th  September,  1800,  the  pursuer,  a  horse-dealer,  sold  to 
the  defender  a  young  grey  horse,  warranted  sound,  for  61  gui- 
neas. Before  concluding  the  bargun  the  defender  took  a  short 
trial  of  the  horse,  atid  employed  a  farrier  to  inspect  him.  Imme- 
diately after  the  sale,  when  tbe  horse  was  taken  home,  it  was  dia- 
covered  that  his  feet  were  affected  with  the  disease  called  the  nm- 
ning  ihruahj  in  consequence  «f  which  the  defender  returned  him 
on  7th  September.  An  action  having  been  raised  for  the  prkxs 
and  a  prooif  taken,  the  Lord  Ordinary  <  finds  it  proved  that  the 
gtey  horse  had  running  thrushes  in  his  feet,  particularly  in  the 
far  fore  foot,  at  the  time  when  he  was  sold  by  the  pursuer  Ral- 
ston to  the  defender  Robb :  *  Finds,  that  the  disease  called  run- 
ning thrushes,  alUiough  capable  of  being  cured,  and  sometimes 
easily  and  speedily  cured,  does  at  the  time  render  a  horse  unfit 
for  travelling  on  the  high  road,  therefore,  without  pretending 
to  understand  whether  such  a  horse  can  be  considered  as  a  sound 
horse.  Finds,  that  a  horse  which  cannot  travel  on  Uie  high  road 
is  not  a  mat  kctable  commodity,  fit  for  the  purpose  for  which  he 
is  intended :  Finds,  that  every  seller  is  bound  in  law  to  warnuit 
that  his  goods  are  marketable,  fit  for  the  immediate  use  for  wMck 
they  are  usually  intended :  Finds,  that  the  circumstance  proved^ 
that  the  defender  Robb  did  employ  the  farrier  Kinneli  to  exa- 
mine the  horse  at  the  time  of  the  bargain,  is  not  relevant,  as  any 
such  examination  by  a  purchaser,  either  of  horses  or  of  any  other 
commodity,  does  not  prevent  his  claim  of  warrandice  against  tlie 
seller,  that  his  goods  shall  be  marketable  and  fit  for  sale,  unlesa 
warrandice  be  expressly  ^aved :  therefore  assoilzies  the  defender, 
and  decerns,*  &c. 
Upon  advising  a  petition  against  tliis  interlocutor,  <  sokne  of  the 

*  judges  were  of  opinion  that  a  running  thrush  in  its  early  stage. 
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«n(t  in  its  inUdest  And  moBt  innooent  fotm,  and  where  it  did 
not  produce  netual  bmenessf  did  not,  in  the  contemplation  of 
laW|  render  n  horse  unsound,  and  ought  to  be  numbered  among 
those  slighter  and  more  immaterial  imperfections  of  which  the 
concealment  did  not  vrnd  the  sale,  and  to  which  warrandice  did 
not  apply.  A  majority  of  the  judges,  however,  were  of  a  difler- 
ent  opinion,  and  adopted  the  principles  of  which  the  interlocutor 
of  the  Lord  Ordinary  contains  a  summary,  and  observed  :-^under 
the  warvandice  of  the  sale,  whether  derived  from  the  payment  of 
the  market  price  of  a  sound  and  unblemished  horse,  or  from  the 
express  stipulations  of  the  parties,  the  purchaser  is  entitled  to 
have  a  horse  immediately  fit  for  its  purpose.  He  is  not  under- 
stood in  law  to  go  to  market  with  the  view  of  purcharing  a  com* 
modity  of  which  he  cannot  have  the  immediate  use,  which  may 
reqnire  a  course  of  medicine  and  care  to  render  it  fit  for  its  pur^ 
poae^  and  which  demands  the  exhiUtion  of  more  than  ordinary 
skill  and  expense  to  preserve  it  in  a  state  of  usefulness,  or,  per« 
baps,  from  utterly  perishing ;  if,  as  alleged  by  the  purstier,  the 
disease  is  so  inrigni^cant  as  to  produce  no  inepnvenience  or  lame* 
ness,  the  communication  of  the  fliet  to  the  purchaser  will  not  re- 
duce the  price  of  the  commodity  in  the  market  If,  on  the  other 
hand,  it  is  a  disease  which,  bang  known,  diminishes  the  value, 
and  consequently  the  prios,  which  is  intimately  and  necessarily 
connected  with  lameness,  of  which  a  course  of  medicine  and  at* 
tention  is  required  to  accomplish  the  cure,  and  extraordinary 
skill  to  prevent  the  recurrence,  the  concealment  of  it  must,  and 
ought  to  void  the  sale*  The  peculiar  principles  of  concealment, 
which  are  vulgarly  believed  to  obtain  in  transactions  in  the  trade 
of  horses,  cannot  receive  any  sanction  in  a  court  of  justice*  If 
such  are  really  admitted  and  acted  upon,  they  might  to  be  repro- 
bated*  The  legal  warrandice  in  the  purohase  of  a  horse  must 
have  the  same  extent  as  in  the  purchase  of  any  other  commodity, 
and  cannot  h&  cufdown  by  distinctions  which  are  more  nice  than 
honest  The  prevention  or  abolition  of  concealments  may  tend 
in  no  slight  degree  to  increase  or  restore  the  respectability  of 
that  department  of  trade.^  The  court  adhered  to  the  interlocu- 
tor  of  the  Lord  Ordinary  *• 

*  Ralitm  T.  JI0B&,  9Ui  July,  I80S.  The  clitumstance  of  the  exlttence  of  Uie  die. 
eaee  being  known  to  the  vender  in  this  ease,  and  oQneeeled  bjr  him,  Is  much  dwelt 
Dpon  In  the  report*  Bnt  It  la  ^lear  from  the  prineiplea  hiid  dowiv  in  tlie  Lord  Ordi. 
nary'a  lntc|i«KUtori  and  tmh  ^e  not  aaid  to  have  been  calied  in  qucation  by  the 
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419.  In  England,  the  practice  upon  this  matter  has  not  been 
very  uniform.  In  one  case  it  was  held  that  Spring  did  not  ne- 
cessaril  V  make  a  horse  unsound,  and  Lord  Ellenborough  said,  <  It 
has  been  held  by  very  high  authority,  that  roaring  is  not  neces* 
sarily  unsoundness,  and  I  entirely  concur  in  that  opinion.  If 
the  horse  emits  a  loud  noise,  which  is  offensive  to  the  ear,  mere- 
ly from  a  bad  habit  which  he  has  contracted,  or  from  any  cause 
which  does  not  interfere  with  his  general  health,  he  is  still  to  be 
considered  a  sound  horse.  On  the  other  hand,  if  the  roaring 
proceeds  from  any  disease  or  organic  infirmity  which  renders  him 
incapable  of  performing  the  usual  functions  of  a  horse,  then  it 
does  constitute  unsoundness,^  B<usei  v.  CoOis^  2  Campb.  528.  But 
n  a  later  case,  which  was  also  tried  before  Lord  Ellenborough,  it 
was  proved  by  the  evidence  of  a  veterinary  surgeon,  that  roaring 
arises  from  the  neck  of  the  wind-jnpe  being  too  narrow  for  accele- 
rated respiration,  and  that  the  disorder  is  frequently  produced  by 
sore  throat  or  other  topical  inflammation,  and  that  it  incommoded 
a  horse  very  much  when  pressed  to  his  speed.  Upon  thb.  Lord 
Ellenborough  said,  <  If  a  horse  be  affected  by  any  malady  which 

*  renders  him  less  serviceable  for  a  permanency,  I  have  no  doubt 

<  that  it  is  an  unsoundness.     I  do  not  go  by  the  noise  but  by  the 

*  disorder,^  Onslow  v.  Eamesy  2  Starkie,  81. 

Again,  in  one  case,  it  was  held,  that  a  warranty  of  a  horsp^s 
soundness  is  not  falsified  by  its  labouring  under  a  temporary  in- 
jury arising  from  an  accident. 

Thus,  in  an  action  on  the  warranty  of  a  mare,  it  -a)^)eared  at 
the  trial,  that  the  defendant  warranted  her  sound,  but  that  a  lame- 
ness appeared  in  one  leg,  which  was  stated  to  have  been  caused  by 
her  taking  up  a  nail  at  the  farrierV     Eyre^  C.  J.  said,  <  A  horse 

*  labouring  under  a  temporary  injury  or  hurt,  which  is  capable  of 

<  being  speedily  cured  or  removed,  is  not  for  that  an  unsound 
^  horse ;  and  where  a  warranty  is  made  that  such  a' horse  is  sound, 

<  it  is  made  without  any  view  to  such  injury ;  nor  is  a  horse  so 

<  circumstanced  an  unsound  horse  within  the  meaning  of  the 

<  warranty ,"*  Garment  v.  Barrs^  S  Espin.  Rep,  678.     But,  in  a 
later  cose,  where  it  being  proved  that  the  horse  was  lame  at  the 


court,  that  this  circumstance  was  not  eontldered  eiaential  to  the  dccition,  nor  to  tba 
ciistence  of  an  implM  warrandice  in  such  cases. 

Another  case  of  the  same  kind  occurred  in  1806,  which  is  not  reported  of  that 
date,  but  is  stated  in  a  note  lo  the  report  of  RakUm  v.  i7o66. 
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time  of  the  sale,  and  the  seller  having  thereupon  undertaken  to 
prove  that  the  lameness  was  of  a  temporary  nature,  and  that  the 
horse  afterwards  recovered,  and  was  since  become  in  all  respects 
sound,  Lord  Ellenborough  said,  '  I  have  always  held,  and  now   { 
hold,  that  a  warranty  of  soundness  is  broken  if  the  animal  at  the  [ 
time  of  the  sale  had  any  infirmity  upon  him,  which  rendered  him  j 
less  fit  for  present  service.     It  is  not  necessary  that  the  disorder 
should  be  permanent  or  incurable.    While  a  horse  has  a  cough, 
I  say,  he  is  unsound,  although  that  may  either  be  temporary  or 
may  prove  mortal.     The  horse  in  question  having  been  lame  at 
the  time  of  the  sale,  when  he  was  warranted  to  be  sound,  his 
condition  subsequently  is  no  defence  to  the  action,^  EUon  v. 
Brogdefhy  4  Campb.  281. 

In  an  action  upon  the  warranty  of  a  horse,  the  question  was, 
whether  cribJnting  constituted  unsoundness  ?  The  horse  had  beeu 
warranted  sound  generally.  Some  veterinary  surgeons  stated, 
that  the  habit  of  crib-biting  originated  in  indigestion :  that  a 
horse,  by  this  habit,  wasted  the  ioRva  which  was  necessary  to  di« 
gest  his  food,  and  that  the  consequence  was  a  gradual  emaciation.^ 
But  they  said  that  they  did  not  consider  crib-biting  to  be  an  un- 
soundness, but  that  it  might  lead  to  unsoundness  ;  that  it  was 
sometimes  an  indication  of  an  incipient  disease,  and  sometimes  pro- 
duced  unsoundness  when  it  existed  in  any  great  degree. 

It  was  contended  for  the  plaintifi^,  that  the  habit  of  crib-biting 
detracts  irom  the  value  of  a  horse ;  and  that  if  it  must  necessarily 
terminate  in  unsoundness,  it  is  the  same  thing  as  if  the  horse  were 
actually  unsound.  Besides,  unsoundness  was  a  question  of  fact, 
not  of  law.  Burroughs  J,  said,  *  It  is  perhaps  compounded  of 
^  both.     If  it  be  law,  I  am  of  opinion  that  in  this  particular  case 

*  it  is  not  unsoundness;  and  I  am  satisfied  the  jury  will  think  with 

<  me  on  the  fact.     It  is  a  curable  vice  in  its  first  stages,  and  this 

*  horse  was  only  proved  to  be  an  incipient  crib-Inter.    It  is  a  mere 
'  accident,  arising  from  bad  management  in  the  training  of  a  horse, 

<  and  is  no  more  connected  with  unsoundness  than  starting  and 

*  shying.     The  plaintiff  might  have  demanded  a  warranty  against 

<  this  particular  vice ;  but  I  am  quite  clear  that  it  is  not  included- 

*  in  a  general  warranty,'  Broennenburgh  v.  Haycocky  Hclt^  N,  P. 
a  680. 

4^.  When  an  express  written  warranty  has  been  granted,  in 

certain  terms,  certifying  the  soundness  and  good  qualities  of  a* 

horse>  that  warranty  will  not  be  extended  to  a  circumstance  not 

tj3 
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included  tfaeran,  although  in  regard  to  that  circuiastanee  the 
seller  has  been  guilty  of  a  misrepresentation.  So  it  waa  held,  in 
the  following  case,  decided  by  the  First  DiTision  c^  the  Court  of 
Session. 

Mr.  John  Geddes  of  VenreyiUe  purchased  a  horse  from  DbM 
Pennington  at  the  price  of  eighty  guineas.  The  account  which 
Pennington  gave  of  himself  and  the  horse  was,  that  he,  Penmogton, 
iras  a  gentleman^s  servant,  and  had  brought  the  horse  along  with 
another  from  England,  by  order  of  his  master,  for  sale.  Tlie 
horse  was  warranted  sound,  free  from  vice,  and  an  excellent 
gig-horse.  When  the  price  was  paid,  Pennington  delivered  the 
following  writing  to  Mn  Geddes^s  son :  *  I  have  this  day  received 

*  from  your  son,  Mr.  Archibald,  eighty-four  pounds  Sterling,  the 

*  price  of  my  dark  bay  hor^e  sold  you.  I  warrant  this  horse  sound, 

<  free  from  vice,  and  every  blemish.  He  is  quiet  in  harness,  and 
«  sure-footed,  and  a  thorough  broke  horse  for  either  gig  or  sad* 
« dle.^ 

The  horse  turned  out  to  be  vicious,  and,  in  the  courae  of  ioqm* 
ry,  Mr.  Geddes  found  that  the  story  told  him  by  Pennington  as^ 
to  the  former  owner  of  the  horse  was  false,  and  that  the  hoTK 
belonged  to  a  man  in  Glasgow,  who  had  bought  him  from  a  Mr* 
Anderson  in  Leithi  who  again  had  parted  with  the  horse^  as  ha 
had  run  off  with  his  gig  and  broken  it*  In  these  etrcumatancea 
Mr.  Geddes  instituted  an  action  against  Pennington  before  the 
Magistrates  of  Glasgow,  concluding  for  repetition  of  the  price  of 
the  horse,  on  the  ground  of  a  false  representation  on  the  part  of 
Penningt«ni,  both  as  to  the  character  and  ownership  of  the  horssk 
At  the  very  outset  of  this  9cttoB,  Mr.  Geddes  prayed,  ^  that  the 

*  siud  David  Pennington  should  be  ordered  to  condescend  upon 

<  the  name  of  the  person  for  whom  h^  sold  the  said  har8e»  under 

<  such  certification  as  you  may  think  proper,  4hat  the  petitioner 

<  may  operate  against  him  as  accords.^ 

No  notice  was  ever  taken  by  Pennington  of  this  requintaon.  A 
proof  having  been  taken,  the  ma^stratea  decerned  against  the  de- 
fender, solely  an  the  ground  of  the  vioouiEi  character  of  the 
horse. 

The  defender  red^m^ ;  and  the  pursuer,  in  imswer,  haviag 
called  the  attention  of  the  magistrates  to  the  misrepresentation  of 
the  defender  as  to  the  former  owner  of  the  hcHrse,  the  mi^gistrstes 
adhered  to  their  former  judgment,  and  among  the  findM^  m  the 
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interlocutor  was  this :  *  Finds  it  established  by  the  evidence  ad- 
duced, combined  with  the  defender's  admissionsv  thul^at  the  time 
of  the  sale  of  the  said  horse  to  the  pursuer,  he  represented  the 
horse  as  having  been  recently  brought  from  England,  contrary 
to  the  truth ;  or  at  least,,  that  he  represented  the  former  owners 
of  the  horse  as  having  been  other  or  different  persona  from  those 
they  really  were,  and  thereby  prevented  the  pursuer  from  pro- 
curing the  information  respecting  the  horse  which  he  might 
otherwise  have  dcme.' 
The  defender  presented  a  bill  of  advocatioq,  which  Lord  Alio- 
way  ordered  to  be  printed,  with  the  answers,  that  it  might  be  re- 
ported to  the  Coiurt ;  and  the  bill  was  afterwards  passed. 

When  the  merits  of  the  advocation  came  to  be  discussed,  the 
defender  pleaded,  1^,  That  the  conduct  of  the  horae,  while  in 
Mr.  6edde6*s  possession,  and  the  accidents  that  had  happened, 
arose  entirely  from  improper  management  on  the  part  of  the  driver; 
9dy  That  there  was  ample  proof  of  the  docility  and  good  temper. 
of  the  horse ;  and,  Sd,  That  there  was  an  undue  delay  on  the 
part  of  the  pursuer  in  bringing  his  challenge  of  the  9aie. 

The  Lord  Ordinary  <  advocated  the  cause,  assoilzied  the  de- 
fender, and  decerned.' 

Mr.  Geddes  petitioned,  but  the  Court  refused  the  petition,  with- 
out answers. 

Mr.  Qeddes  reclaimed ;  and  pleaded,  that,  independent  of  the 
proof  as  to  the  vicious  character  of  the  horse,  there  was  such  gross 
deceit  in  the  seller  misrepresenting  its  fonxier  history,  as  to  annul 
the  bargain ;  that  the  defender,  by  giving  a  fsdae  representation  as  to 
the  former  owner  of  the  horse,  put  it  entirely  out  of  the  power  of  the 
pursuer  to  seek  or  to  obtain  that  information  which  he  would  uuf* 
questionably  have  tried  to  procure ;  and  that  there  was,  therefore,, 
gross  fraud  and  deodt  in  the  contract,  which,  if  allowed,  would 
strike  at  the  first  principles  of  the  law  of  sale.  That  this  was 
clearly  established  in  the  English  law ;  BaooiCs  abridgement,  vol. 
ii  p.  79^  and  that  it  was  so  radical  a  principle  in  the  doctrine  of 
contracts  in  general,  that  it  must  be  the4awof  every  country^ 
where  contracts  existed. 

The  Court  would  not  enter  into  the  reasoning  of  the  pursuer. 
The  Lords  held,  that  there  was  in  the  letter  of  the  defender, 
when  he  received  the  price,  such  a  written  contract  of  warranty 
as  precluded  any  plea  of  misrepresentation  otherwise  as  sufficient 
to  annul  the  bargain,  Geddes  v.  Pennington^  19th  May,  1814. 
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The  case  having  been  carried  bj  appeal  to  the  House  of  Loris^ 
the  jitdgment  was  affirmed.  The  Lord  Chancellor  observed, 
Pennington  had  represented  that  this  was  one  of  two  horses  sent 
to  him  from  Bngland  to  be  disposed  of^  which  was  not  the  fact. 
One  of  the  judges  says  this  was  nothing  at  all ;  and  I  agree  with 
him  so  far,  that  if  the  warranty  is  answeredy  a  mimrepreaentatkm 
as  to  the  place  Jrom  which  the  horse  wets  procured^  wiU  not  S9^ 
fijce  to  set  aside  the  sale.  But  then  the  misrepreaeotation  may  be 
a  material  consideration  with  respect  to  costs.  Another  judge 
seems  to  think  that,  on  account  of  this  misrepresentation,  Pen- 
nington could  not  successfully  defend  the  action.  That  I  cdd- 
reive  not  to  be  correct,  if  it  is  made  out  that  the  horse  answered 
the  warranty^  Dow*s  Rep,  6 — 163. 
421.  (?.)  The  vendor  is  not  liable  under  the  obligation  of  war- 
randice, unless  the  vice  or  defect  complained  of  was  latent  at  the 
time  of  the  sale.  The  purchaser,  for  example,  of  a  horse  which 
was  obviously  lame  or  blind,  would  not  be  entitled  to  return  him 
on  that  ground,  because  these  faults^  being  open  to  observation, 
the  vendee  is  presumed  to  have  observed  them,  and  to  have  chosen 
to  purchase  the  subject  notwithstanding.,  Nor  would  the  reason 
of  the  rule  fail,  although  it  should  appear  that  the  vendee  had  not 
observed  the  defect,  because  it  is  through  his  own  negligence  that 
he  has  failed  to  observe  what  he  must  have  seen,  if  he  had  exam- 
ined or  looked  at  the  subject,  as  the  vendor  is  entitled  to  presume 
he  must  have  done,  Poth.  Contr.  de  Vente^  No.  207. 

Such  was  the  principle  of  the  Roman  law.  ^  Quaedam  etiam 
'  pollicitattones  venditorem  non  obligant,  si  ita  in  promptu  res 

*  sit,  ut  eam  emptor  non  ignoraverit :  veluti  si  quis  hominem  lu* 

<  minibus  efibssis  emat,  ct  de  sanitate  stipuletur.'*     L.  43.  §  1*  A- 
De  Contr,  Empt.  <  Si  intelligatur  vitium,  morbusque  mancipii,  ut 

<  plerumque  signis  quibusdam  solent  demonstrare  vitia,  potest  dici 

<  Edictum  cessare :  hoc  enim  tantum  iittuendum  est,  ne  emptor  de- 
«  cipiatur,'  \.\.%6.«.de Edil.  Edict.  Vid. L  14.  §  10.  if. ibid. 

So  in  England,  under  an  express  warranty,  it  is  held  that  the 
warranty  is  not  binding  where  the  defect  is  obvious,  e.  g.  where  a 
horse  has  a  visible  defect,  or  a  house,  warranted  in  perfect  repair, 
wants  the  roof  or  windows,  Ih/er  v.  Hargrave^  10  Ves.  Jan.  507. 

In  our  law,  in  like  manner,  Lord  Stair  says,  '  We  allow  not 

<  the  quarrelling  of  bargains  upon  presumed  fraud,  ew  re  ^>ms 
«  although  that  which  is  bought  be  within  the  half  of  the  just  price, 

*  if  there  be  not  sophistication  or  latent  insufficiency,  which  we  ex* 
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«  actly  consider,  became  it  is  destructive  to  trade^'  SMr,  81 ;  see 
•iao,  p.  104, 105. 

In  like  manner,  by  the  Boman  law,  aliliougk  the  defect  was  not 
obvious  to  sense,  yet  if  in  point  of  fact  it  was  known  to  the  voidee 
at  the  time  of  the  sale,  he  had  no  claim  on  that  account  against  the 
vendor,  L4S.§  *.S.de  EdiLEdicL;  vide  PoA.  CatUr.  de  Vmie, 
No.  209. 

It  must  be  observed,  however,  that  if,  at  the  time  of  the  sale, 
the  subject  is  in  such  a  situation  that  the  purchaser  cannot  exam« 
ine  it  with  a.  view  to  discover  faults,  €,  g.  a  ship  at  sea,  it  will 
amount  to  ajraud  on  the  part  of  the  seller,  if  he  shaU  conceal  any 
material  defect  tchich  he  actually  knew  qf^  Mid  the  contract  will  be 
liable  to  reduction  on  this  ground,  Duikie  v.  Cam^fie,  Slet  Jam. 
1815  ;  otdc  n^Oy  Na  587« 

4S2.  (8.)  The  vendor  is  liable  only  for  vices  whidi  are  pioved 
to  have  existed  at  the  date  of  the  cotUraet^  the  subject  being  after 
that  period  at  the  risk  of  the  vendee,  (Path*  Conlr.  de  Vente^  No. 
211 ;  1.  54.  ff.  de  EdiL  Edict.) ;  andinEnghmd  it  was  held  in  the 
following  case,  that  it  is  not  enough  for  the  vendee  to  show  that  the 
vice  may  have  existed  at  the  date  of  the  sale-— he  must  establbh 
the  fact  beyond  all  doubt.  This  was  an  action  upon  the  warranty 
of  a  horse.  The  horse  had  died  a  few  days  after  the  sale,  and  on 
dissection  it  was  found  that  the  lungs  were  greatly  inflamed  and 
adhered  to  the  ribs,  and  the  pericardium  was  an  hundred  ibid 
thicker  than  in  a  state  of  health.  Evidence  was  given  that  the 
horse  had  been  apparently  in  health  and  high  condition  down  to 
the  time' of  the  sale  and  delivery;  and  several  veterinary  practi- 
tioners stated  that  the  disorder  was  of  so  rapid  a  nature,  that  in- 
flammation of  the  lungs  was  sometimes  known  to  begin  and  pro- 
ceed to  mortification  within  three  days,  and  that  it  was  impossible 
that  this  cgmplaint  could  have  existed  at  the  time  of  the  salci  as  it 
would  have  been  manifested  by  a  thickness  of  breathing.  But  the 
plaintiff  called  a  farrier,  who  imputed  the  sladcoess  and  facility  .with 
which  the  skin  of  the  horse,  at  the  time  of  the  sale,  moved  over  the 
muscles,  to  the.  water  of  a  dropsy  in  the  chest  having  got  between  the 
external  skin  and  the  flesh;  and  the  jury,  on  his  testimony,  found 
a  verdict  for  the  plaintiff.  But  the  case  being  taken  into  the  Court 
of  Common  Pleas,  <  the  Court  were  clear  that  the  plaintiff  ought 
«  to  have  been  nonsuited  at  the  trial.  On  the  warranty  of  a  horse, 
<  it  is  not  sufiicient  for  the  plaintiff  to  give  such  evidence  as  to  in- 
f  duce  a  suspicion,  that  the  horse  was  unsound :  if  he  only  throws 
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<  the  taumdims  into  doubt,  he  ia  not  entitled  to  feoairer;  the 

<  plftin*^ff  must  positively  prove  that  the  horse  was  MPywin<<  at  the 
•  time  of  the  sale,^  Eawa  v.  JDiaion^  8  Tmmi.  848. 

So  in  our  hiw,  in  a  case  already  allud^  to»  where  tepetitiDii  was 
daimed  of  the  prifle  of  a  heme,  on  the  ground  that  he  was  aAct- 
^  with  the  <  strangiie  or  mard  de  chieny'  the  Lords  '  sustained 

<  the  action,  the  pursuer  praying  that  the  horse  was  aflKcted  with 

<  the  disease  at.tbe  time  of  the  b^gain,  and  that  the  horse  was  of- 

<  fered  back  wUhin  M  hours  after  the  pursuer  discoreved  it.^  WdL 
wood  V.  Gragy  16th  Feb.  168L  jij^'  r 

488.  (4.)  Although  by  the  Roman  law  the  vendor  was  liable 
fo  warrant  the  thing  sold  against  faults,  without  any  express  sti- 
pulation to  that  eflSeot,  it  was  lawful  for  him  to  except  from  that 
implied  obligation  any  particular  vice,  if  he  happened  not  to  know 
the  sul^ect,  and  did  not  choose  to  run  the  risk  of  warriinting  it 
against  that  vioe.  (hi  the  other  hand,  he  was  liable  e»  dolo  wudoy 
if,  knowing  that  the  subject  had  a  particular  fault,  he  stipulated 
that  he  should  not  be  lishle  to  warrant  it  against  that  faulty  1 14, 
§g,/.dsJBdtf.£dic<. 

484.  In  England  the  rule  upon  this  subject  is  not  so  favour- 
able for  the  purchaser.  At  one  time,  indeed,  it  was  held,  that 
although  the  seller  exjNressly  stipulated  that  he  should  not  be  li- 
able in  warramhee^  and  sold  the  article  <  mth  aUJimlUy  still  if 
there  was  any  material  defect  of  which  he  was  aware,  he  was 
bound  to  diaclose  it ;  and  if  be  did  not,  he  was  guilty  of  afraud, 
and  was  liable  accordingly.  Upon  this  principle,  the  following 
case  wpis  decided  by  Lord  Kenyon : 

The  plaintiflb  had  agreed  to  buy  from  the  defendants  a  brig, 

<  with  all  faults,^  nothing  being  said  in  the  contract  of  her  condi- 
tion. On  examination  and  taking  ouC  the  ballast,  it  was  found 
that  ^  of  her  futtocks  were  broken,  and  that,  had  she  gone  to  sea 
in  that  condition,  she  must  have  perished.  It  was  farther  proved, 
that  this  was  a  latent  defect,  which  it  was  impossible  for  any  one 
to  have  discovered  in  the  state  in  which  the  ship  was  at  the  time 
of  the  sale,  and  that  the  defendants  knew  of  it  It  was  objected 
for  the  defendants,  that  this  was  a  case  where  the  rule  Caoiot 
Emptor  applied  :  that  the  plaintiffii  bought  the  brig  for  better  and 
jfor  worse,'  and  therefore  eould  not  now  get  off  from  their  bar- 
gain.   But  Lord  E^iyon,  who  tried  the  case,  said,  ^  In  eootracts 

<  of  all  kinds,  it  is  of  the  highest  importance  that  courts  of  lair 
^  should  compel  the  observance  of  honesty  and  good  faidi.    This 
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<  was  a  lAlmt  dcAot»  vbieh  the  plaiBtiffs  ooold  not,  by  any  atttp- 

<  tioti  wbateTer,  poeubly  diacovtr,  and  which  the  dufendanta  knov- 

<  lag  of,  ought  to  bare  dtsdoacd  to  the  plaintUb.    The  tenns  to 

<  which  the  plaintiffs  acceded,  of  Uking  the  ship  with  all  faults, 

<  and  without  warranty,  must  be  und«i1stood  to  vekte  only  to 

<  those  faults  which  the  plaintiff  could  have  discovered,  or  whidi 
<tbe  defendanU  were  unacquamted  with,*  MdliA  t.  MMewv; 

The  doctrine  here  delivered  by  Lord  Kenyon,  has,  however; 
since  been  overruled,  and  it  iar  now  held  that  where  a  oomniodity 
tt  sold  ^  wUh  ailJwMi^^  the  seller  is  not  liaUe  for  ktent  defects 
although  he  knew  of  their  existence,  unless  he  has  used  same  arU^ 
Jee  to  conceal  them  from  Aepurehaeer.  80  it  was  held  by  Lord- 
£llenborougb,  in  a  case  where  the  defendant,  b«ng  about  to  flell  a 
ship^  printed  particulars  of  sale,  of  whioh  a  copy  was  pven  to  the 
plaintiff,  who  afterwards  poiehased  a  sham  of  her,  and  in  which 
she  was  described  as  hAag '  in  excdknt  eomdition ;''  but  U  was  at 
the  same  time  stipulated,  that  the  keel,  masts,  &e.  weie  to 
be  taken  <  asUA  aUJhvMe  ae  Aeg  mm  lie:  The  fUntiff  undeKeok 
to  prove,  that  at  the  time  of  the  sale  the  ship  had  several  defeeta 
in  her ;  that  these  were  known  to  the  defendant,  and  that  be  did 
not  disclose  them.  He  maintained  on  the  authority  of  MeUieh  ▼, 
MotteusF^  that  the  seller  was  bound  to  have  done  so.  But  Jiord 
Ellenborough  said,  <  I  cannot  subscribe  to  the  doctrine  of  that 
case,  although  I  fed  the  greatest  respect  for  the  authority  of  the 
^  judge  by  whom  it  was  decided.  When  an  article  ie  sold  ^  wUk 
^  aUfavU$r  I  think  ii  iequUe  immaterialhaw  many  beUmgedto  t$ 
^  within  the  knowledge  ofAe  edler^  unlets  he  used  some  artifice  ia 

<  disguise  them^  and  to  prevent  their  being  discovered  by  Aepur^ 

<  chaser.  The  very  object  of  introducing  such  a  stipulation  is  to 
«  put  the  purchaser  on  his  guard,  and  to  throw  uponbim  the  bur- 

*  then  of  examining  all  faults,  both  secret  and  apparent.     I  may 

<  be  possessed  of  a  horse  I  know  to  have  many  faults,  and  I  wish 

*  to  get  rid  of  him  for  whatever  sum  he  will  fetch.    I  desire  mj 

<  servant  to  di^iose  oi  him,  and  instead  oi  pving  a  warranty  of 

<  soundness,  to  sell  him  with  aUJbuHs.    Having  thus  laboriously' 

<  freed  myself  from  responsibility,  am  I  to  be  liable  if  it  be  after* 
^  wards  discovered  that  the  horse  was  unsound  ?  Why  did  voi 

*  the  purchaser  examine  him  in  the  market  when  expoaed  to  saleP 
«  By  acceding  to  buy  the  horse  with  ail  faults,  he  takes  upon  himelf 
^  the  risk  of  latent  or  secret  faults,  and  calculates  accordingly  the 
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f  price  which  be  gives.  It  would  be  most  ineoDTenmit  imi)  uii. 
5  just,  if  men  could  not,  by  usbg  the  strongest  tenns  which  Ian- 

<  guage  affords,  obviate  disputes  ooDcerning  the  quality  of  the  goods 

<  which  they  tell.     Id  a  contract  such  as  this,  I  think,  there  is  no 

<  fraud,  ufiess  the  sdler,  hf  foriAve  mmns,  renders  ii  imposriNe 
^Jbr  the  purfhaeer  io  detect  latent  Jmdts;  and  I  make  no  doubt 
*  that  this  will  be  held  as  law  when  the  question  shall  come  to  be 

<  deliberately  discussed  in  any  court  of  justice,^  BagkMtey.  WeiL 
f  ters^  8  Campb.  154. 

Accordingly,  when  a  aimilar  question  occnrred  in  the  Court  of 
Common  Pleas,  the  above  opinion  of  Lord  Ellenborough  was  con- 
firmed.   Heath,  J.  said,  *  the  meaning  of  selling  '^  nii^A  aUJmiU^ 

<  is  that  the  purchaser  shall  make  use  of  bis  eyes  and  understand- 

<  ing  to  discover  what  faults  there  are.     I  admit  the  vendor  is  not 

<  to  make  use  of  any  fraud  or  practice  to  conceal  faults.    With 

<  respect  to  the  doctrine,  I  adhere  to  that  of*  Lord  Ellenborough 
« in  Baglekole  v.  Walters  without  any  difficulty.'*  Chief  Justice 
Gibbs  gave  a  similar  opinion  *. 

485.  The  rule  thus  laid  down  in  England  is  so  far  qualified,  as 
is  stated  in  the  opinions  above  quoted,  that  the  seller  must  not  use 
any  means  to  conceal  defects  known  to  him,  and  t6  prevent  the 
purchaser  from  discovering  them.  The  f(dlowing  case  affords  an 
example  of  the  seller  being  found  liable  as  for  a  fraud  in  such  cir- 
cumstances. 

.  This  was  an  action  for  money  had  and  received,  to  recover  back 
the  depoMt  paid  upon  the  purchase  of  the  ship  Juno,  on  the 
ground  of  misrepresentation  and  fraud  on  the  part  of  the  vendor. 
The  ship  had  been  described  as  follows :  ^  British  built  at  Monk- 
wearmouth  in  1810,  for  private  use;  129  tons  per  register,  &c. 

<  the  hull  is  also  nearly  as  good  as  when  launched,  requiring  a 

<  most  trifling  outfit,  &c.     Keel,  masts,  yards,  standing  and  run- 


•  Pkkerimg  v.  Dawton,  4  Taunt.  779. 

In  this  eaie,  and  in  the  previous  eaaea  above  cited,  tbe  purchaser  had  an  opportu- 
nity allbrded  him  before  the  sale,  of  enmining  the  subject,  in  order  to  diteover  tu 
faults.  But  the  rule  might  be  different  If  be  hafl  no  tuoh  opportunity.  Vide  GmiU 
mer  v.  Gray,  4  Campb.  144. ;  Laing  v.  Fidgeom,  ibid.  169.  and  8  Taunt.  lOS.  lo  a 
case  decided  by  the  Court  of  Session  it  was  held,  ^  that  the  seller  of  a  ship  at  mb,  or 
•  hi  any  dher  titnaHon  where  the  pun^ater  eatmoi  examine  and  Judge  Jbr  hUnsd/^  is 
*'boond  to  eofflmunlcate  any  material  defects  with  which  lie  may  be  acqttafaitcd,*«ttd 
they  reduced  a  sale  ■•  fraudulent  where  sttcfadefoctahad  not  been  mentioned^  DtMk" 
V.  Cam^,  Slst  Jan.  1815b    But  in  thii  case  the  ship  wu  not  told  •  with  «U  (aplli^* 
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<  DiDg  rising,  wUh  dttfa^HJU  a$  ihey  now  UeJ*    There  was  also 

<  the  following  declaration :  <  The  vessel  and  her  stares  to  be  taken 

*  with  aUJauUs  as  they  now  lie^  wMoui  any  alkmancejbr  weighty 

<  lengthy  quaiityy  or  any  defect  whatever.^  The  vesael  was  bought 
by  the  plaintiff;  and  he  paid  the  depoait  of  L.  397,  2s.  which  he 
now  sought  to  recover.  On  the  ship  being  examined,  it  was  found 
that  her  bottom  was  worm-eaten,  her  keel  broken,  that  she  was 
quite  unsea-worthy,  and  by  no  means  corresponded  with  the  de-' 
scription.  Upon  this  the  plaintiff  refused  to  abide  by  the  pur- 
chase, and  demanded  back  the  deposit 

It  appeared  in  evidence  that  the  ship  belonged  to  a  club  of  under- 
writers, to  whom  she  had  been  abandoned,  and  on  whose  account 
she  was  sold :  that  the  state  of  her  bottom  and  her  keel  must  have 
been  known  to  the  agents  conducting  the  sale ;  and  that  the  cap- 
tain, when  she  was  advertised  for  sale,  took  her  from  the  ways  on 
which  she  lay,  and  where  the  state  of  her  bottom  and  keel  might 
easily  have  lieen  discovered,  and  kept  her  constantly  afloat,  so  that 
these  defects  were  completely  concealed  by  the  water.  The  per- 
son who  had  framed  the  description,  stated  that  he  had  made  it 
without  having  examined  the  slup.  . 

It  was  argued  for  the  defendant,  that  the  action  could  not 
be  maintained,  as  the  ship  was  to  be  taken  with  all  faults. 

But  Mansfield,  C.  J.  said,  <  the  words  are  very  large  to  exclude 
the  buyer  from  calUng  upon  the  seller  (or  any  defect  in  the  thing 
sold ;  but  if  the  seller  was  guilty  of  any  positive  fraud  in  the 
sale,  these  words  will  not  protect  him.  There  might  be  such 
fraud,  either  in  a  false  representation,  or  in  using  means  to  con- 
ceal some  defect.  I  think  the  particular  is  evideiice  here  by  way 
of  representation,  that  states  the  hull  to.  be  nearly  as  good  as 
when  launched,  and  that  the  vessel  required  a  most  trifling  outfit. 
Now,  is  this  true  or  false  ?  If  false,  it  is  a  fraud  which  vitiates 
the  contract.  What  was  the  fact  ?  The  hull  was  worm-eaten, 
the  keel  was  broken,  and  the  ship  could  not  be  rendered  sea- 
worthy without  a  most  extensive  outfit  The  agent  tells  us  he 
framed  this  particular  without  knowing  any  thing  of  the  matter. 
But  it  signifies  nothing  whether  a  man  represents  a  thing  t0  be 
different  from  what  he  knows  it  to  be,  or  whether  he  makes  a  re- 

*  presentation  which  he  does  not  know  at  the  time  to  be  true  or 
false,  if  in  point  of  fact  it  turns  out  to  be  false.  But,  besides  this, 
it  appears  here  that  means  were  taken  fraudulently  to  conceal 
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•  the  defeett  in  the  ship's  boltom.    These  must  bavie  been  known 

•  to  the  cftfitttbiy  who  is  to  be  oonsdeted  the  agent  of  the  own* 

<  crs;  and  he,  evidently  to  prevent  their  being  discovered  bj  per. 
^  sons  disposed  to  bid  for  her,  removed  her  from  the  ways,  where 

<  she  bty  dry,  and  kept  her  afloat  in  the  dock  till  the  sale  was  over. 
'  Thcrdbre^  consistently  with  the  decided  cases  upon  this  subject, 

•  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  back  his 


4S&  IV.  Suppooi^  the  warrandtee  to  be  incurred  by  the  exist- 
ence of  a  fault  which  entitles  the  vendee  to  have  recourse  to  the 
mcih  redkUUoHa^  the  next  inquiry  is,  what  are  the  mutual  rights 
ind  obligations  of  the  parties  in  this  ntuation  ?  what  is  the  nature 
and  extent  of  the  remedy  competent  under  the  acUon  to  the  ven* 
dee  ?  and  whut,  on  the  other  hand,  are  his  obligations  towards  the 
vendor  P 

4B7.  By  itedhibition  in  the  Roman  law,  was  meant  the  restoring 
the  thing  soU  to  the  vendor.  «  RedhSbiri  est,  facere  ut  rursus 
^  habeat  Venditor  quod  babtierit :  et^  quia  reddendo  id  fiebat,  id- 
•  dioo  redhibitio  est  appellata,  quasi  redditioy^  L  SI.  ff.  de  EM. 
Edict.  In  the  Roman  law,  aocordingiy,  the  general  effbctof 
tedhiUtion  was  to  restore  things  to  the  same  state  as  if  there  had 
been  no  sale^  <  Facta  redfaibitbne  omma  in  integrum  restituunturi 
«  perinde  ac  u  neque  emptio,  neque  venditio  interoesait,*  L  60.  ff. 
d€Eda.Ediei.    See  also  1.  89,  §  7,  {fuid  Itt. 

49&  In  order  to  explain  more  particularly  the  result  of  this  si- 
tuation, we  shall  first  inquire  what  the  vendee,  the  pursuer  of  the 
action,  is  entitled  to  demand. 

499.  (1.)  He  is  entided  to  demand  restitution  of  the  prioe,  PM. 
CoMr.  d$  Venitf  No.  £17.  But  it  seems  to  be  the  office  of  the 
judge  to  determine^  according  to  eircumstanees,  whether  interest 
shall  be  allowed  on  the  price,  or  if  that  shall  be  held  to  be  eom- 
pmsated  by  the  fruits  or  use  of  the  sutgect,  PM.  IbiJL 

430«  (2.)  The  vendee  is  entiUed  to  be  reimbursed  of  the  ex. 
penses  attending  the  contract  whidi  has  thus  been  rescinded  with- 
out his  fault,  and  also  of  the  charges  necessarily  incurred  relative 


•    *AeMr?.J9iii<)^8GM/6.S06.  SeSftltoMfcAiTT.  Ap^ 

wlwra  Uic  Ttndor  of  a  tb^  havfaia  w^wmtad  hir  to  \mH  bttn  bottl  In  laiSt  aK 

tiuHigh  ia  fact  she  had  been  Uanebcd  a  jcar  earlier  \  it  wai  lield  bj  Abbott,  C  J* 

that  the  vendee  was  entitled  to  reooTcr  damages  for  the  deceit^  although  the  ibip 

wtttobstaktoeithalirtttUs.   Ildlr  li^.  Ko.  587, 
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to  the  subject,  but  not  8ucb  chafes  $b  Wdr^  unlitoeiiidy.  Itu 
demnis  enim  emptor  debet  diicodere)  I  iT.  ffl  dr  EdU.  EdiH.  i 
Poifi.  de  VenJUj  No.  817. 

431.  When  the  subject  is  a  Itving  animal^  the  vendee  is  bound 
to  offer  him  back  immediately,  and  unless  bd  d4)eS  so,  the  vendoi^ 
will  not  be  liable  for  the  expense  of  keeptdg  and  ftedbg,  L  80.  §  1; 
ff.  d0  Edil  Edici.f 

4311.  (8.)  With  regard  to  the  question  whether  the  vendor  shaU^ 
mcveover,  be  liable  in  damagtSy  the  rule  of  the  Bonlan  law  is  slat& 
ed  in  I.  13«  ff.  cfe  act.  empt  in  the  following  terms.     <  JulianUs  in« 

<  ter  eum,  qui  sdens  quid,  aut  ignorans  vendidit,  diflferentiatn  fadi 

*  in  condemnatione  ex  enlpto,  ait  enim,  qui  pecus  morbosum,  aut 
« tignum  vitiosum  vendidit,  siquidem  ignoratis  fedt,  id  tsutum  et 
c  empto  actione  praestaturum,  quanto  minoris  eSseiii  empturus,  A 

*  id  ita  esse  scissem :  si  veio  soietis  retlcuit,  et  empt(»«m  deoepit, 

<  (Hunia  detrimenta,  qu«  €A  ea  emptione  innptdr  titecerit,  {nrsstlit 

<  turum  ei ;  sive  i^tut  axles  vitio  tigui  oomiei^nti  Medium  sestiu 

<  madonem ;   sive  peoora  oontagiotte  moi^bosi  pecoriK  peHeHml^ 

<  quod  interfuit  idonee  venisse)  erit  praestanduin/  8^  also  I.  4. 

438.  Following  out  these  prindples^  Pothidr  has  stated  the  fok 
lowing  rules  as  affording  the  measure  of  the  vendol^s  liabilitj,  akS 
oording  to  the  cifcuntstances  in  which  the  acHo  redhdUoria  ik 
brought 

484.  If  the  vend<Mr  Was  igncMWut  of  th«  existence  of  the  deW, 
the  general  rule  is,  that  he  is  liable  merely  itt  resdtutiitti  df  the  priofe 
and  charges,  but  is  not  liable  in  damages.  If,  on  the  other  hand, 
he  was  aware  of  the  existence  of  the  defe^t^  he  is  fuither  liable  t6 
repair  the  whole  loss  which  tba  vendee  hAs  Sustained  dlroUgh  his 
fraudulent  conduct. 

jf/t65*  When  th^  thing  sold  has  been  furnished  by  the  vetidor  in  the 
exercUe  of  his  trade^  he  is  liable  for  the  loss  oodasioned  to  the  vendee 
by  its  insufficiency,  even  although  he  was  ignorant  of  the  existence 
of  the  defect,  because  a  tradesman,  by  offering  himself  to  the  pub- 
lic as  a  person  of  skill  in  aparticular  trade,  spoHdeiperiHaniarHi, 
renders  himself  responuble  to  those  who  employ  him  for  the  suf* 
ficieney  of  the  commodity  in  which  he  d^als.  This  tespondbility, 
however,  is  incurred  only  when  the  commodity  has  been  applied 
by  the  vendee  to  its  proper  use,  because  the  tradesman  cannot 

•  The  ramc  rule  is  eeUUliabed  in  BngTandi  CaweU  n  Coart,  1  TmmU  56S.  Vi^ 
i^/ia.  No.  453. 
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be  suppoaed  to  contemplate  its  applieadon  to  any  other  purpose, 
or  to  warrant  it  as  saffident  for  any  other  than  its  proper  use  *. 
436,  In  the  law  of  Scotland,  it  would  appear  from  the  fol« 
lowing  case»  that  the  lialnlity  of  the  vendor  is  carried  farther 
than  these  principles  would  warrant;  and  that  where  the  ven* 
dee  has  suffered  loss  by  uang  the  commodity,  the  vendor  is  bound 
to  repair  that  loss,  even  although  he  was  ignorant  of  the  defect, 
and  although  the  defect  was  of  such  a  nature  that  it  could  not  be 
expected  he  should  discover  it  by  the  exendse  of  professional  skill. 
In  1802,  James  Eincaid,  a  tenant  of  a  small  farm  of  about  20 
acres  of  land,  sowed  about  half  an  acre  of  his  garden  with  Swedish 
turnips.  Of  the  seed  arising  from  the  turnips  thus  sown,  he  sold 
two  hundred  weight  to  Messrs.  Dickson,  seed-merchants  in  Edin* 
burgh,  at  the  rate  of  lOd.  per  pound 

Messrs.  Dickson  sold  this  seed  at  a  profit  of  80  per  cent,  to  va- 
rious customers ;  and,  among  others,  to  the  Duke  of  Bucdeugh, 
Sir  William  Forbes,  and  Mr.  Cauvin,  writer  to  the  signet.  Mr. 
Cauvin  sowed  an  acre  of  land  with  this  seed ;  but  the  produce, 
instead  of  being  Swedish  turnips,  was  a  spurious  or  bastard  variety 
of  that  plant.  Mr.  Cauvin  pursued  an  action  against  Messrs* 
Dicksop  for  having  sold  n  spurious  and  degeaerate  variety,  in- 
stead  of  real  and  sound  seed  of  Swedish  turnips ;  concluding  for 
reparation  of  the  Ipss  thenoe  arising.  In  this  action  Messra 
Dickson  were  found  liable  in  damages. 

Messrs.  Dickson  then  raised  an  action  of  damages  against  Kin- 
caid,  narrating  the  loss  of  character  which  they  had  sustained  in 
their  profession,  by  selling  an  imperfect  commodity ;  the  action  of 
damages  to  which  they  had  been  subjected  in  consequence  there- 
of;  and  concluding  for  damages  to  the  amount  of  L.1000,  with 
expenses  of  process. 

The  action  came  before  Lord  Justice-Clerk,  Ordinary,  wbo>|lh 
lowed  a  proof;  and  pronounced  the  following  remit : 

<  Remits  to  Dr.  Coventry,  Professor  of  Agriculture^  and  Dr. 

<  Rutherford,  Professor  of  Botany  in  the  University  of  Edinburgh, 

<  to  examine  the  fields  mentioned  in  the  former  interlocutor ;  fiekk 

•  Path  CoiUr.  de  Venie,  No.  212,  216.  MoUn.  it  eo  qitod  imiereti.  No.  60, 61. 
The  rule  in  the  modern  French  Code  ii,  *  Si  le  vendeur  connaissait  Jes  vices  de  in 

•  choec,  II  est  tenu,  outre  la  restitution  du  prtx  qu*ll  en  a  re^u,  de  tous  leadommages 

•  ct  unMt»  cnven  Tachiteur.    Si  le  Teodeur  ignoralt  let  vices  de  la  chose,  il  ne  se- 

•  ra  tenu  qu*a  la  restitution  du  priz,  et  ^  remboorser  a  Ttequereur  Ics  friis 

•  aioDD^  par  la  vtntt,*  Cod,  A^y.  No^  1645  et  1646. 
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*  belonging  to  tbe  Duke  of  Buocleugb  and  Sir  William  Forbes^ 

<  Bart.,  wbich  had  been  sown  with  tbe  seed  in  question,  or  other 

*  fields  sown  with  the  same  seed ;  and  to  report  to  the  Lord  Ordi- 

*  nary  the  nature  of  tbe  plants  which  still  remain  upon  these  fields, 
'  whether  they  appear  to  be  the  rapplants,  Swedish  turnip-plants, 
^  or  plants  of  any  other  description;  and  whether  the  plants  would 

*  have  arisen  fimn  the  seed  upon  the  Swedish  tumip-pbuits  having 

*  been  impregnated  by  the  flowers  of  any  other  plants  growing  in 

<  their  neighbouriiood,  so  as  to  have  produced  a  degeneracy  or 

*  variety  in  the  Swedish  tnraip-plants,  or  from  any  other  cause,^ 

By  these  tanits,  and  by  the  proof,  it  was  «staUished,  1st,  That 
Xincaid  had  purchased  from  a  merchant  in  Falkirk,  a  small  quan- 
tity of  Swedish  tumip^^eed^  of  undoubted  good  quality,  and  had 
sown  about  a  quarter  of  an  acre.of  his  garden  with  it  Sd,  That 
the  plants  arising  fn>m  this  seed  were  pure  in  their  kind,  and  vi- 
gorous and  healthy  in  their  constitution.  Sd,  That  Kincaid  sold 
two  hundred  weight  of  the  seed  produced  by  these  plants  to  Dick* 
son  and  Company,  and  represented  it  to  be  good  Swedish  turnip- 
seed  :  that  no  imperfection  or  d^eneracy  ooukl  be  discovered  from 
infection ;  and  that  this  was  the  seed  of  which  his  customers  had 
complained.  4tb,  That  in  the  immediate  vicinity  of  the  turnips 
from  whidi  the  seed  was  derived,  cabbages  and  other  vegetables 
of  the  same  botanical  genus  had  grown,  and  had  been  allowed  to 
flower.  5tb,  That  the  plants  which  had  sprung  from  this  seed 
were  a  degenerated  variety  of  the  turnip,  technically  called  hybrids 
or  mules;  and  that  this  degeneracy  had  been  occarioned  by  cab* 
faages  and  other  vegetables  of  the  same  genus  having  been  allowed 
to  flower  in  the  vicinity,  at  the  same  time,  in  consequence  of  what 
is  called  the  floral  influence,  and  the  pollen  of  the  cabbages  being 
carried  by  various  causes  to  the  tunups.  The  learned  persons  to 
whom  the  remit  on  this  point  was  made,  reported, 

*  That  the  Swedish  turnip,  as  well  as  some  other  spedes  be* 
^  longing  to  the  same  natural  family  or  tribe  of  plants,  is  peculiar- 

*  If  liable  to  vary  in  its  habit  or  general  appearance,  owing,  most 
^probably,  as  numerous  observations  tend  to  shew,  to  sundry 

*  causey  such  as  the  floral  influence,  or  impregnation  of  other 
'  plants  growing  in  their  neighbourhood,  giving  rise  to  what  are 

*  called  by  naturalists  hybrids,  a  mixt  species  ;  the  nature  of  the 
'  soil,  its  degree  of  fertility,  condition  as  to  moisture,  state  of  tex^ 

*  ture  at  the  period  when  the  seed  of  the  crop  is  sown,  and  othev 
>  circumstances/ 
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It  WHS  admitted  that  ^iiKflid  had  scid  the  weed  in  qowtian,  ^ 
iimafde^  believing  it  to  be  lirea  hom  dtlbet;  tint  he  wm  not  a 
dealer  inflowendf  iecds^  wh^iiaft  prenined  or  expected  to  ponpss 
professional  Aill ;  and  that  lliptars.  Diekaoo  had  not,  bjr  sowing 
any  part  of  the  aecd^  aafsertaioed  ita  natum  mA  pnrkj  prsvioiia  to 
setling,  altfaoo^  it  #oiil(t  kavo  teerifod  no  ti^uij  by  bctog  kspc 
ull  that  was  doiie.*-^Tbe  Lord  Ordinary  pruMiiinped  the  Mlofiing 
interlocutor :  (tOtb  May,  |8(D6 ;)  ^  Knda  Aat  tbo  dafender  aold 
two  hundred  weight  of  seed  to  the  pnfsiKr&,  as  good  Swedish  tur^ 
nip  seed ;  finds  it  pcor ed,  that  said  aead^  when  ddiviered,  wan  im* 
mediately  labelled  or  ticketed  with  the  defender^a  name,  as  ieed 
purchased  from  him,  so  aa  to  prwrcfit  any  dodbt  ns  to  die  iduot^ 
ty  of  the  seed ;  finds  it  proved  that  the  producn  of  aofoo  of  sail) 
seedy  mspeeted  by  Doctora  ftuthasford  and  CawMrj^  turned 
oi|t  not  to  be  Swedish  turnip^  or  at  least  to  be  only  n  hsatanl  or 
degenenite  kind  of  it ;  finds^  t|i9t  both  umfer  the  implied  war- 
randice  in  a  oontraet  of  sale,  that  the  tfcing  aold  shftU  be  of  the 
kind  described,  and  also  under  the  eiqpcesa  warrandiee  of  tfa^  dc^ 
fender  that  this  was  good  Swedish  seed,  the  deftnder  is  liabk  to 
make  gbod  to  the  pursuers  tlie  damage  ooeasioned  by  the  dnfect 
in  the  seed }  finds  that  it  is  of  no  consequencey  in  a  avfl  action 
of  damages^  whether  said  defect  arise  from  aoodentnl  iasprqiip- 
tion  by  plMts  of  the  sam^  genus  growing  in  the  neighbonrliood, 
or  fit>m  any  other  cause,  although  the  probahiltty  of  such  aed- 
dent  removes  the  suspidon  of  fraud  upon  tlie  part  of  dm  defend, 
er  $  therefore  finds  the  defender  Itabie  in  damages^  modifies  the 
same  to  the  gum  of  L.A9, 10s»  and  the  dues  of  extract  fintnd  doe 
by  the  pursuers  to  Mr.  Cauvin,  as  damages  and  expenses;  and 
to  the  further  som  of  L.aO  Sterling,  as  a  sobtium  fcr  the  bsa  of 
character  which  they  risk  among  their  ciiatomeri)  as  idso  in  the 
expenses  of  this  process^  and  deoams ;  reserving  to  the  ppisnen 
their  relief  against  the  defender  tot  further  dainagcs,  to  which 
they  may  be  sui^ected  to  thefar  cnstonwri  who  bought  anj  of 
sad  seed.* 

On  advising  a  petition,  *  the  Court  proeeedfNl  on  the  pcinAples 
of  which  a  summary  b  contained  in  the  interlocutor  of  the  Lnrd 
Ordinary ;  and  wene  cfearly  of  opinipn  that  th^  pursuers  werf 
entitled  to  rely  on  the  warrandice  of  the  sale^  and  that  it  was  not 
incumbent  on  them  to  ascertain  the  purity  of  the  seed  by  soviag 
it,  and  waiting  die  result  of  its  growth  before  cxpomng  it  to  sale. 
The  interlocutor  of  the  Pourt  (29th  Npvember>  1606)  waa^ 
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*  Havittg  con^dered  this  petitum,  and  beard  tfae  oouiuiel  for  the 

*  parties  viva  voce^  they,  of  ooosent  of  the  respondents,  alter  the 
« latedoctttor  <Nmiplaiiied  of,  in  so  fiir  as  tegKtiA  the  solatium  of 
^  LidO  Starling;,  and  assoibde  the  petitioner  from  that  artida 
^  Bdiise  the  petition  ^oad  uUra  V 

Swb  are  the  «lMna  oompeteat  to  the  vendee^  under  the  actio 

487»  On  the  other  hand»  the  vendor  is  oititled  to  have  restitu*- 
lion  of  the  thing  sdld  with  its  fruits,  unless  these  hst  shall  be  held 
to  be  compensated  by  the  interest  of  the  pnoe,  PaiH  Conir.  de 
YMk^  No.  %19. 

49&  If  the  siibjeet  has  periled  without  the  fiiult  of  the  voidee^ 
from  the  effects  of  the  vice  or  disease  comphuned  of,  the  vendor 
has  ao  claim  against  him. 

48D.  If  it  has  perished  through  the  vendee^s  fault,  he  is  not  on 
that  account  deprived  altogether  of  the  benefits  of  the  ac^  redhi* 
biUma^  but  be  is  bound  to  deduct  from  his  claim  the  sum  which 
the  subject  woiM  have  been  worth  in  the  state  in  whidi  it  was 
wben  it  perisbed  tlinnigh  his  fault. 

440.  If  the  subject  has  been  deUrioroM  by  the  fault  of  the 
vendee,  he  must  make  an  abatement  from  his  demand  under  the 
warrandice^  conresponding  to  the  extent  of  the  deteiioratioD,  1. 81. 
%n.\.9li.«.deEdil.EdM.;  Poih.Co7iir.de  Venie,No.92l. 

441,  Lastlffj  if  the  vendee,  after  discovery  of  th^  fault,  has 
notwithstanding  re^sold  the  subject  without  loss,  he  is  not  wtitied 
to  mdie  any  chum  iigainst  his  author  on  account  of  the  existence 
<if  Uks  fault, L  47.  ff.  deEdU.  Edid.;  Poih.  tMd  No.  22& 

448.  V.  The  question  is  stated  in  the  Roman  kw,  and  several 
cases  may  be  figmred  which  arise  out  of  it.  Whether  in  the  event 
of  one  out  of  a  number  of  things  comprehended  in  a  sale  bang 
defective,  the  baq;ain  is  to  be  resdnded  in  toio^  or  only  inregard 
to  the  sutgect  whkh  is  defective  ? 

The  general  rule  is,  that  the  actio  redhibUoria  in  such  cases 
appfies  only  to  the  sdbject  or  subjects  which  are  defective,  and 
not  to  the  <ithefs  which  are  sound  and  suffident.    *  Si  plura  jii* 

*  menta  venierint,  non  omnia  erunt  redhib^da  propter  umus  ov. 
i  naroentum :  nam  etsi  vitiosum  dt  unum  jugum,  mm  tamen 

*  Dicki&m  f  Company  ▼.  KincaUf  I6ih  Dee.  1808.  In  a  previous  cafe  of  the  tame 
■ortf  damasea  had  been  found  due»  where  it  appeared  that  the  vendor  had  reason  to 
suspect  the  exhtence  of  the  defe^,  and  did  not  commtmietfe  hit  ttttcertalntj  to  the 
vcaaec.    Adgim»9»s.SMikpXMM»ytit9Q. 
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<  propter  hoc  cetera  juga  redhibebuntur,^  1.  S8.  §  IS.  ff.  de  Edit 
Edict. 

4A3,  Where  the  difitoent  subjectB  sold  are  ccmnected  as  pihi* 
cipal  and  accessory,  if  the  principal  be  faul^,  the  actio  ndht- 
bUoria  will  apply  to  the  whole,  and  tlie  bargain  be  rescaoded  in 
ioto.  If,  for  ^uunple,  a  horse  be  sold  with  his  harness  and  equip- 
ments, the  existence  of  a  defect  in  the  horse  annuls  the  whole  bar- 
gain ;  and  on  the  one  hand,  the  seller  must  consent  to  receive 
back  the  harness  and  equipments  as  well  as  the  horse ;  and,  oa 
the  other  hand,  the  buyer  cannot  insist  on  keepng  the  one,  and 
restoring  the  other,  making  a  proportional  abatement  from  his 
demand  for  restitution  of  the  price*     '  Jiibent  ssdiles  restitui  et 

*  quod  venditioni  accessit,  et  si  quas  aooesstones  ipse  prsssdterk : 

*  ut  uterque  resoluta  emptione  nihil  amplius  oonsequatur,  quam  non 
«  haberet,  si  venditio  facU  non  esset,^  \.23.§l.S.de  EdiL Edid. 
But,  on  the  other  hand,  if  the  defect  is  confined  to  the  aeecMsary^ 
and  the  principal  is  6ound  and  sufficient,  the  restitution  of  the  for- 
mer does  not  necessarily  draw  the  principal  after  it.  If,  for  ex- 
ample, an  estate  has  been  sold  with  the  cattle  and  crop,  the  insu^ 
ficiency  of  the  latter  may  be  made  the  ground  of  an  action  at  the 

^  instance  of  the  vendee  for  the  reparation  of  his  k)ss,  while  he  csn- 
not  be  compelled  on  the  one  hand,  nor  is  he  entitled  on  tlie  other, 
also  to  restore  the  estate,  and  demand  back  the  whole  price,  AA. 
Contr.  de  Vente,  No.  886. 

444.  lu  the  case  of  those  things  which  are  usually  sold  tn  jpotr^ 
or  as  otherwise  connected  with  each  other,  the  exist«ice  of  a  defect 
in  one  of  tlie  individuals  annuls  the  bargain  in  regard  to  the  pair 
or  class.     <  Cum  autem  jumeota  paria  veneunt,  edicto  exprassum 

<  est,  tt/,  cum  dUerum  in  ea  causa  riij  ui  redhiberi  dsbcaf^  nlmM- 

*  que  redhibsatur :  in  qua  re  tarn  emptori,  quam  venditori  eoosu- 
i  litur,  dum  jumenta  non  separantur.    Simili  modo  et  tt  tnga  ve- 

<  nierit,  redhibenda  erit  tota :  et  A  quadriga,  redhibe^ur,^  L  38, 
e.  ^  \4^  de  EdU.  Edict. 

445.  Where  two  or  more  pi^rs  are  sold,  the  existence  of  a  defect 
in  one  ii^dividual  of  a  pair,  or  in  both  the  individuals  composiiig 
one  p«r,  does  not  give  rise  to  the  restitution  pf  the  others,  but 
merely  of  the  p4>^  in  which  the  defect  exists.    ^  Sed  si  duo  pans 

<  mularum  sint,  et  uni|  mula  vitioaa  sit,  vel  par,  solum  par  redhi- 

<  ]bebitur,  alterum  non.  Ibid. 

446.  In  qases  of  this  kind,  where  a  number  of  individuals  ai]p 
included  io.  a  sale,  and  where  it  is  doubtful  whether  the  vendfi; 
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trould  bmre  bought  any  one  by  itadf  without  the  others,  the  cir. 
eumstance  of  a  slump  sum  being  given  for  the  whole,  creates  a 
presumption  that  he  intended  to  buy  the  whole  or  none,  I.  34, 1. 
64.  §  1.  S,  de'EdiL  Edkt.  But  it  is  to  be  obsenred,  on  the  one 
handy  that  this  drcumsUUiee  alone  is  not  sufficient  to  entitle  the 
vendee  to  return  the  whole  number,  if  one  is  found  to  be  defective, 
because  it  may  appear^  from  other  circumstances,  that  the  subjects 
are  not  so  intimately  connected  that  the  vendee  would  not  have 
bought  any  one  without  the  others,  an  eiCample  of  which  is  given 
in  the  following  text :  ^  Si  tamen  nondum  dnt  parla  oonstittita,  sed 

<  amplidter  quatuor  mule  uno  pretio  venierint,  unius  erit  mule 

<  redhibitio,  non  omnium ;  nam  et  si  polia  (i  e.  gtex  equorum) 

<  venierit  dicemus,  unum  equum,  qui  vitiosils  est^  non  omnem  po- 

<  liam  r^dhiberi  oportere,'  1.  38^  §  ult  ff.  de  Edil.  Edici.  On  the 
other  hand,  the  mere  fact  of  separate  prices  having  been  affixed  to 
each  of  a  number  of  individuals  which  were  bought  together,  al- 
though it  creates  a  presumption  that  they  were  bought  independ- 
ently of  each  other,  is  not  of  itself  a  decisive  proof  of  the  fact, 
and  the  presumption  may  be  overcome  by  other  drcumstances, 
e.  g»  *  Interdum  etsi  in  tnngula  capita  pretium  constitutum  sit,  ta-^- 

*  men  una  emptio  est :  ut  propter  unius  vUiui^  omnes  rehiberi 

<  posflint  vel  debeant :  scilicet  cum  manifestum  erit,  non  nisi  oni- 
-^  nes  quern  empturum  vel  venditurum  fuisse :  ut  plerumque  circa 

*  comcedos,  vel  quadrigas,  vel  mulas  pares  accidere  solet,  ut  neutrt 

<  non  nisi  omnes  habere  expediat,*  1.  34.  §  1.  ffi  df  EdU.  Edici. 

447.  VI.  Notwithstanding  the  existence  of  such  a  defect  in  the 
thing  sold  as  entities  the  vendee  to  the  benefit  of  the  actio  redhibu 
toria^  he  may  have  lost  the  benefit  of  this  remedy  by  his  own  con- 
duct.    This  may  happen  in  different  ways. 

448.  (1.)  Where  it  has  been  stipulated  in  the  contract  that  the 
vendcMT  should  not  be  bound  in  warrandice,  this  stipulation  will  be 
effectual  to  him  as  a  defence  against  the  actio  redhibUoria^  accord- 
ing to  the  rules  above  stated,  Supra^  No.  423 ;  Poih.  Conir*  de 
Venie,  No.  829. 

449.  (2*)  The  thing  sold  must  be  returned  in  due  time  by  the 
vendee^  otherwise  he  will  be  deprived  of  his  remedy,  PotK  ConSr, 
de  Venie^  No.  281. 

By  the  Boman  law,  the  actio  redhibiioria  was  timited  to  ttx 
months  from  tiie  time  of  Uie  sale,  1. 19.  §  ult  ff.  de  EdiL  Edict. 

In  the  law  of  Scotland  no  precise  period  has  been  fixed  within 
which  the  subject  must  be  returned,  when  the  vendee  means  to 

x3 
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found  upon  the  warrandice.  From  the  nature  oF  tte  ease,  it  NMBt^ 
in  some  measure,  be  an  arbitrary  question,  to  be  determined  ac- 
cording to  circomstances,  whether  there  has  been  undue  dday^ 
Where  no  good  reason  can  be  assigned  for  the  vendee  retaining 
.the  subject  after  discovering  its  insuffidenoy^  he  is  undoubtedly 
bound  to  return  it  immediately. 

Upon  this  point  Lord  Stair  says,  that  a  hitent  ineufficiencj  ean^ 
not  be  founded  upon,  ^  unless  when  the  insuiBcieney  appeared^ 

*  the  thing  bought  be  oiFeied  to  be  restored,  (if  it  be  not  oarried 

*  abroad  before  the  insuiBcaenoy  appear,)  after  which  retention  is 
*'  accounted  an  acquiescence  in  and  hemoIogatiiMi  of  the  eontracty' 
Stair  104s  §  15. 

Upon  the  same  points  Mr.  Erskine^  in  speaking  of  the  0cth 
redkibiioria^  says,  *  This  action  is  by  our  usage  limited  to  the 
^  special  case  where  the  buyer,  in  a  few  days  after  the  goods  have 
'  been  delivered  to  him,  offers  them  back  to  the  seller  3  for  other- 

*  wise  it  is  presumed  from  the  buyer^s  silence  either  that  he  bath 
^  passed  from  ail  olijections  to  the  sal^  or  that  the  insuflhnmqr 

<  has  happened  after  the  goods  eame  to  bis  poaociaiioo>  Ersk.  8^ 
S.  10. 

In  supped  of  this  rule,  Mr.  Erskine  refera  to  servemi  caae&^  But 
it  appears  somewhat  doubtful  whether  they  authorise  the  dbctrine 
which  he  has  deduced  from  them ;  in  particular,  w)iethcr  the  tune 
wh€nihedef4Kicfthesubfecti8dUcoviridbgthevc9^ 
regarded,  as  well  as  the  time  of  defivery,  so  aa  to  entitle  him  to 
the  benefit  of  the  actio  redkibUoria^  when  it  is  returned  within  a 
reasonable  time  after  the  fault  has  been  discovoed^  and  when  it  is 
not  owing  to  Hja  Qwn  negligence  that  the  discovery  waa  not  made 
sooner. 

How  far  the  decisions  of  the  court  authorise  this  or  any  similar 
rule^  will  nffpeaat  from  the  fbUowing eases: 

^  In  a  pursuit  for  the  price  of  a  horse^  an  exception  was  made 

*  that  the  horse  was  crooked  when  he  was  bought,  and  the  defen- 

<  der  offered  him  back  in  as  good  condition  as  when  he  got  1^* 

<  The  Lords  respected  not  this  offer  of  restitution  made  yendaUe 
«  Rie,  as  the  defender  had  kept  the.  horse  a  year  without  makii^ 
'  any  such  offer/  Brown  v.  Nicholsm,  9th  Jan*  1620.  Diei^9^^^7* 

So  in  a  case  where  the  purchaser  of  a  horse  pursued  for  repeti- 
tioa  of  the  price,  on  the  ground  of  the  horse  being  dder  tha»  had 
been  stated,  The  Court  <  ordiuoed  him  to  condescend^  that  vtrjf 
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thiki^ikapaiitt  he  ofRmAthe  horse  baek»  otfaeirwke  Ihey  would 
WA  $wimi^  the  firacwi^'  £imt  JUmi  v.  Faky^  leOih  Jm.  1<>68. 
<  ficpedlien  of  tW  price  of  a  hone,  faecaofle  wlies  be  was 
bougiit,  lie  waft  nffl'ieted  «Mi  iJie  atnuigile  «  word  de  ekien^  and 
faorw  Boaa  he  dnaorerad  it  he  offited  Jmh  hack,  aad  tbcrefure 
coadiKies  iptepitntL  4»eiime  reikHiioriOy  per  L  1&  D.  4<f  Act. 
EnipL    Tbe  Lords  flMtahaai  the  aGbBa^  the  pursuer  provuigtfae 
terse  was  allictal  with  the  dtasftse  the  tkaear  the  baigain,  and 
that  the  lione  Ma  aAMd  back  wkfaoi  94  hours  i|^  ikepurtU'^ 
er  dimxmrtdu;  Wdtamd  v«  Grof^  16th  Feb.  l€»l. 
%  Pouiid  that  the  atUer  was  aoi  baund  to  take  back  the  victual, 
though  iDSuKoieBt,  a  year  hanng  elspaad  before  the  offer,  so  that 
the  victual  niigbtliave  been  deterioiwted  iuerelj  by  so  kxig  keep* 
ing;  Brisbane  v.  MerckanOa  in  6laagm»^  Cflth  Nor.  IWL 
Laadj,  in  the  ibHotriag  oaie,  the  vendee  was  GNind  to  have  lost 
his  iMourse  by  a  delay  of  about  three  weeks  fipom  the  time  when 
he  received  the  eanaaodity,  coasbined  witfi  some  other  arcum- 
alanees. 

Donidd  Minting  agent  fior  James  flinv^nacaiy  meiohanl  in  GreoK 
ock,  aold  to  Jaases  Bflhyin|rie,  soap-faoikr  in  F*lkirk,  S2  Ictos  of 
kelp,  at  L.  8  per  tM,  cbe  seUingpnee  behigat  thai  time  fnotai  L.7 
to  L.  10.  In  Mnrtin^ft  letters  ofering  the  kalp  fear  aale,  ha  men* 
tioned  that  tt  was  •  pMity  good,  but  not  of  ihe  beat  qutfbty :'  that 
he  must  ddiver  it  at  Oreedoek^  and  that, « to  pre  vent  reiection,  he 
'  would  be  gtad  to  have  a  eoRUBpondant  there  to  cMmine  the 

<  quahty.'  Bahymple  dieeeted  the  kelp  to  be  slttpped  for  Lekh 
without  any  inapeecion  on  his  part.  It  was  slapped  aoooidingly 
on  the  6th  of  August,  1808^  and  Dafaympk  reDcived  it  oertainiy 
not  hiter  than  the  Slst  of  that  month.  On  the  S8d,  he  aeeiepted 
bills  for  tbe  price  of  it;  He  made  no  objcotiona  to  the  (piatity  of 
H  tiH  Jhtf  lOA  (ftUfUmker^  when  he  wiwtn  to  Martin  tfmt  he  bad 
tried  the  kelp^  and  that  ft  was  ao  bad  as  to  bp  utifll  for  makiog 
soap.  Martin  refused  to  have  any  thing  more  to  do  witfa  it.  A 
ehargifr  being  given  on  the  btUa  for  the  prioe^  the  Lord  Ordinary 
remitl«d  to  Mr.  Jantieson,  professor  of  Natund  Ifistnry,  to  report 
on  ihe  ijuality  of  the  kelp,    Mr.  Jamieson  reported,  *  that  it  had 

<  lost  about  two4hirds  of  its  value^  and  was  tfaersfione  uteleas  t^ 

<  the  soap-maker :  that  it  appears  originally  to  haM  been  indifl 

<  ferently  manufactured,  and  bad  since  suffered  from  exposure. 
The  kelp  was  soki  under  authority  of  the  Court,  and  produced 
only  L.  S.  16s.  per  ton.    Bui^  ii^apptared,  that  6  nHrSl  cwL  had 
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been  und  hy  ike  defender  hefbre  he  obfeded  to  He  qmHtjf.  ASuet 
some  fluctuation  of  opinion,  the  court  idtiaiately  found  *  tbekCtcn 
orderly  proceeded.^  It  is  stated  in  the  repert,  Aat  <  the  opinion 
of  the  majority  of  the  judges  appeared  to  be,  that  there  was  suf- 
ficient reason  to  believe^  or  at  least  to  allow  a  proof,  that  the  kdp 
had  been  of  bad  quality  originally,  and  not  such  as  answered  the 
description  of  pretty  good  kelp  at  L.8  per  ton^  or  wa»  fit  ii|^ 
making  soap.  But  they  thought  that  by  reeeiving  the  article,  wuSl 
giving  bills  for  the  price,  keeping  it  so  long,  and  using  part  of  it 
without  objecting  to  its  quality,  the  suqpender  had  lost  all  right 
of  refusing  to  pay  the  price  upon  any  such  objection :  and  that  it 
would  be  dangerous,  by  admitting  such  exceptions,  to  shake  the 
established  and  salutary  rule  of  practice  on  that  heady**  Sieven^ 
sm  V.  Datiymjple,  28ch  June  180a 

*  450.  The  English  practice  upon  tins  Matter  is  upon  anentirely 
different  footing  from  oura.  The  rule  ther^  as  delivered  by  Lord 
Loughborough' is,   <  Where  there  is  an  express  warranty,  the 

*  warrantor  undertakes  that  it  is  true  at  the  time  of  making  it.     If 

<  a  horse  which  is  warranted  sound  at  the  time  of  sale,  be  proved 

*  to  have  been  at  thai  time  uneoundf  it  is  not  necessary  that  he 

<  should  be  retomed  to  the  seller ;  no  length  of  time  elapsed  after 

<  the  sale  wiU  alter  the  nature  of  In  contract  ori^naUy  false.  Neither 

*  is  notice  necessary  to  be  given.    Though  the  not  giving  notice 

*  will  be  a  strong  presumption  against  the  buyer,  that  the  horse  at 

*  the  time  of  the  sale  had  not  the  defect  complained  of,  and  will 

*  make  the  proof  upon  his  part  much  mom  difficult.    The  bargain 

<  is  complete,  and  if  it  is  fraudulent  on  the  part  of  the  seller,  he 
^  will  be  liable  to  the  buyer  in  daasages,  wMomi  eHher  arHiimor 

<  notice.    If,  on  account  of  a  horse  warranted  sound  prolong  other- 

*  wise,  the  buyer  should  seU  him  again  at  a  loss^  an  aotion  mi^bt 

<  perhaps  be  maintained  against  the  original  seller  to  reooiver  the 

<  difference  of  the  price,'  Fielder  v.  Siarkhh  L  H.  B.  17. 

461.  In  such  cases,  die  vendee  has  a  choice  either  to  return  the 
commodity,  and  bring  an  action  for  money  bad  and  reoeived  to 
recover  the  price,  or  to  keep  the  commodity  and  bring  an  action  on 
the  warranty,  in  which  he  will  have  a  right  to  recover  the  dif- 
ference between  the  value  of  a  sound  commodity  and  one  with  audi 
defects  as  existed  at  the  time  of  the  warranty  «. 

'  *  Curiit  ▼.  ff annoy ^  3  Etp,  83:  Catttctt  v.  Coare.  1  Taunt  S^i  and  aiillu»rltics 
cit«d  in  utAtieYHther  f .  Smmia.  1  Cmnft.  194 
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-  In  cbe  former  case,  howeveri  it  ia  to  be  observed,  the  seller  has  a 
right  to  expect  that  the  commodity  shall  be  returned  to  him  in  the 
aame  state  as  it  was  when  sold,  and  not  by  any  means  diminished 
in  vahie;  for  if  a  person  keeps  a  warranted  article  for  any  length 
4)f  timeafiter  diseovering  its  defects,  and  when  he  returns  it,  it  is 
ia  a  worse  state  than  it  would  have  been  if  returned  Immediately 
after  such  discovery ;  the  party  can  have  no  defence  to  an  action 
tar  the  prioebf  the  article  on  the  ground  of  non-compliance  with 
the  warranty,  but  must  be  left  to  his  action  on  the  warranty, 
to  recover  the  dMBoBtoee  in  the  value  of  the  art^  wairanted,  and 
Its  value  when  sold.  Per  LordJEtdany  C*  J.  in  Curtis  v.  Hannojf^ 
SEsp.aS. 

MSL  Further,  in  the  case  of  goods  whiob  perish  in  the  use,  it 
was  held  in  the  following  case^  that  if  the  vendee  proceeds  to  uite 
the  eomnodity  from  time  to  time,  till  the  whole  is  consumed,  when 
the  quality  can  no  longer  be  ascertained  by  inqpectbo,,  and  has 
g^en  no  notice  of  any  defect,  be  is  not  entitle  to  recover  damages 
under  the  warranty  on  account  of  an.  alleged  defect 

This  was  an  action  for  goods  sold  and  delivered.  The  defeodr 
ants,  soap-makers  at  Baih^  ordered  from  the  plaint^s  in  London 
eight  sariands  of  Spanish  barilla,  and  four  sarrands  of  salt  barilla, 
which,  the  latter  warranted  to  be  of  the  best  quality.  The  order 
was  given  in. the  middle  of  October,  and  the  b^lla  arrived  on  the 
^6th  of  December.  Immediately  after  its  arrival  the  defendants 
mixed  the  contents  of  the  eight  sartands  together,  and  soon  after- 
wards proceeded  to  use  it  in  making  soap.  On  trial  it  appeared, 
according  to  the  evidence  of  the  defendants,  that  the  Spanish  ba- 
rilla was  of  very  inferior  quality.  They  continued,  however,  to 
use  it,  without  making  any  complaint,  until  the  whole  was  con- 
aumed.  The  defonce  now  made  was,  that  it  was  not  of  the  qua- 
lity stipulated  for,  and  the  defendant  had  paid  into  Court  as  much 
as,  he  contended,  it  was  really  worth. 

Lord  EBoAorough  smd — <  When  an  objection  is  made  to  an 
article  of  sale,  common  justice  and  honesty  require  that  it  should 
be  returned  at  the  earliest  period,  and  brfore  the  commodity  has 
been  so  changed  as  to  render  it  imposnUe  to  ascertain,  by  pro- 
per tests,  whether  it  is  of  the  quality  contracted  for.  Upon  using 
the  first  portion  of  this  barilla,  and  discovering  that  double  the 
usual  quantity  was  required  to  attain  the  object  of  the  process, 
the  defendants  ought,  without  delay,  to  have  intimiited  to  the 
plaintiffs  that  the  commodity  was  not  of  the  best  quality.    Here, 


S!4       IK  WHAT  CASES  VfiNDfiS  LOSES  lUSCOUBSE. 

on  the  contrftrj,  not  a  Word  ims  attd ;  but  the  defenilaaits  pn>- 
oeeded,  without  the  least  oomplaiiit^  to  use  the  barilla  dU  the 
whde  was  oonsanied»  and  it  beteme  imfioMiUe,  hy  means  of  pn^ 
per  tests,  to  ascertain  the  real  value  of  the  Ritid&  lime  and 
taDoar  are  both  material  tngrecBents  m  the  manufiicture  of  aoqp^ 
and  to  dkfects  in  these,  and  to  many  other  conemiing  citciii»- 
staaces,  thefiuhire  which  took  plaee  might  pnobafafy  be  owing; 
and  without  making  experiments  on  the  article  itsd^  ii  b  in- 
posiMe,  with  any  degree  of  (eerlaiiity,  to  lay  the  blame  open  the 
bariBik  it  Was  inenmbesfl  on  Ae  defendants  to  give  the  aeUer 
an  opportumty  df  establishing  his  ease  by  the  opinbn  and  jvdg- 
ment  of  intelligent  men  upon  the  sul^t,  and  not  to  throw  a 
yA  and  bbseurity  over  it,  and  debar  the  party  from  the  fair 
means  of  ascertaining  the  quriity.  By  giving  dKiliDe  in  an  early 
stage,  the  phifitafPs  woold  have  been  eadbied  to  send  down  aper- 
smi  of  competent  skitt  to  examine  the  cellar  in  wiiicb  the  commo- 
dity was  deposiied,  and  to  have  fbrtned  an  opinion  to  what  the 
ultimate  failure  in  the  result  was  lo  be  attributed;  das  most 
have  depended  both  on  the  skill  of  die  maaufiastuBBr  and  the 
materials  whidi  he  nsed*  The  pasty  who  extinguishee  the  ligfal^ 
and  predudes  tfie  other  pwty  from  the  means  of  assertaining  the 
truth,  ought  to  bear  die  Vm.^  Verdict  for  the  plaintiflb^. 
458.  Agmn,  in  tiie  fettowing  ease  it  was  held  thai,  upon  the 
breach  of  the  warranly  of  a  horse,  tf  he  is  not  tendered  to  the  ven^ 
dor,  the  vendee  cannot  recover  the  expense  of  keepmg  him. 

In  an  action  upon  the  warranty  of  a  horse  sold  by  the  defendaal 
to  the  pbdntHf  for  L.90,  the  warranty  and  unsoundness  woe 
proved,  but  it  appeared  .that  no  tender  had  been  madeof  vetaming 
the  horse  to  the  defendant.  The  plaintiff  chdmed  both  the  price 
and  the  expense  of  keepingi  and  the  jury,  oontrary  to  the  direo* 
tion  of  the  preriding  judge^  ftsmd  a  verdict  for  the  plaintiff  fill- 
L.80,  10b.  being  L.20  for  the  bene,  and  10  guineas  for  its  keep. 
But,  upon  an  application  lor  a  new  trial  is  the  Coiirt  of  Common 
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In  thoM  OMt  vtaere  a  daim  is  made  againtt  Um  vendor,  not  In  conaequence  of  an 
ciprcM  warrantyv  but  to  conaeqaenoe  of  his  being  bound,  bj  tbe  terms  of  the  eon* 
tract,  to  furnisll  a  oommodity  of  a  eerMn  $pec^  quMf^  «r  equal  fa  a  aii^ft  %\» 
itric  In  regard  te  the  aeeaaslif  of  aeiiet  ef  aSy  daftet,  aad  tetimi  of  tlie  gsatoi  li 
diakreat  ftwa  fha  rale  stated  In  the  tcit,  aa  proeailing  in  caaaa  wbcve  there  It  an  t%- 
prcas  aarrancy.    VUU  infra^  of  the  quMy  of  the  thing  sold,  Ne.  475. 
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Pleas,  Mmi^U^  C.  J.  nucU-^  The  contract  being .  bioke««  the 
«  defendant  must  give  btck  the  money,  and  die  platntaff  tnust  re« 

*  turn  the  kone ;  but,  tmless  the  plaintiff  haa  pievioinly  tendcled 
<  him,  be  cannot  reeoiier  fiNr4iie  keep»  because  it  yum  not  die  de* 

*  fendanf  8  ikult  tbat  she  plaintiff  kept  him.    When  the  wanMdy 

*  was  baoken,  the  plaintiff  might  instantly  bfre  aold  the  hone  for 
«  what  he  could  get,  and  might  have  noovered  the  lesidne  of  the 

*  price  in  damages.    All  that  cmi  nlb«r  be  done,  is  to  reduce  the 

*  damages  to  L.SO,  and  let  the  horse  be  re-delivered.* 

Lawrence^  ^•— *  If  the  pluntiff  buys  the  horse,  it  is  his  own, 

*  and  he  must  keep  his  owa  horse  as  long  as  he  has  it,*  CanpeB  v. 
Coare^  1  Tauni.  566. 

454u  Lasdy,  it  was  held  in  the  following  case,  that  when  there 
is  an  express  warranty  that  goods  are  of  a  particular  quality,  a 
usage  (rf*  trade,  that  the  vendee  shall,  within  a  certain  dme,  exa- 
Bpine  the  comnodity,  and  declare  bis  acceptance  or  rejecdoa  of  it^ 
quumt  be  founded  upon  by  the  vendor  in  defence  ajpdnst  an  action 
fix  a  breach  of  the  warranty. 

On  the  S9th  of  March,  1815,  the  defendants  sold  to  phun- 
tiffs  fifty  bales  of  bacoUf  warrautcd  to-  be  prime  singed  baoon^ 
On  Slst  March,  one  of  the  plainti£&  examined  a  bale,  and  on  8d 
April  three  moi%  were  if  ^g|ked  and  opened  No  ol^edion  was 
nuide,  and  no  aUovaiw^  dfunied*  A  bill  was  drawn  fer  the  pricey, 
and  accepted.  Abopt  ^endof  May»  the  pbintiffii finally  eu^ 
mined  the  bacuny  fp4  n^jected  it  oa  aoDount  of  tmnt» 

Evideao^  was offived  by  the  defendantSy  that  there  wasa ouv 
tdp  in  tb^  tcede,  upe9  the  sale  of  bacjoss  to  examine  it  4  law  dayf 
softer  th^  landing,  if  it  was  not  imported  at  the  time  of -the  sele^ 
and  then  to  accept  or  reject  it,  or  daim  an  alloimnoa  for  damage 
or  difference  of  quality ;  and  that  if  the  buyer  did  not,  at  that 
time,  reject  the  contract,  he  was  bound  to  accept  the  bacon.  But 
Heathy  J.  said— <  It  would  breed  endless  confusion  in  the  contracts 
«  of  mankind,  if  custom  iteae  of  any  avail  in  a  case  like  the  pre- 

<  sent  I  will  admit  evidence  to  shew  that  the  buyer  inspected 
«  the  commodity^  and  made  no  objectiM  lo  the  qvality ;  but  no 

*  usage  in  a  trade  can  deprive  a  man  of  die  benefit  of  an  express 
«^  eontvaet.    By  requiring  a  wanuty,  he  is  to  be  nadeistood  as 

<  excepting  against  all  teims  but  sndi  as  eie  stipnbitei  in  tie  bMw 
^ganip  It  ia  apsn  to  the  defendhnta  to.  pto««  that  the  phiaMk 
«•  acquiesctd ;  and  eridenoe  may  be  admitted  to  shew  dial  they 
f  were  gmky  of  gross  negigence  in  not  examining  mA  fejeethig 
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« the  bacon  in  time.    But  the  evideaoe  of  custom  cannot  be  re-- 

*  oeived  ta  alter  the  contract    Although  one  of  the  jdaintilEi  exa- 

*  mined  three  bales,  which  he  did  notolgect  to^  it  does  not  foUow^ 

*  if  the  remaining  bales  were  caition,  tbat  he  was  bound  to  accept 

<  them*    It  is  prima  Jade  evidence  which  may  be  explained  or* 

<  rebutted.    If  the  shipper  failed^  the  loss  must  attadi  on  the  party 

*  who  gave  the  credit,  not  on  the  person  who  reb^  on  the  war^ 
« ranty,'  Teais  v.  Pirn.  H6U,^N. P.  C.  96. 


CHAR  It 

OP  THE  OBLIGATIONS  OP  THE  VENDOR,  RESULTING  PROM 
THE  PARTICULAR  CLAUSES  OR  TERMS  OP  THE  OONw 
TRACT- 


4S5.  Thk  vendor  may  b^  subjected  in  oertaiil  6bliga!ion^  finoifr 
the  terms  of  the  contract,  in  regard  to  the  quantity  or  the  gni^fy' 
of  the  thing  sold^  or  the  iinte  and  place  of  deKvery. 

I  have  already  stated  the  taw  with  regard  to  the  titae  and  place* 
of  delivery ;  suprOy  No;  8M  and  SOS ;  and  it  remains  only,  under 
the  present  head,  to  consider  the  questions  which  may  occur  with* 
r^ard  to  the  obligations  of  the  vendor,  arising  from  the  terms  of 
the  contract  touching  the  qeaniiH/y  or  the  qiuiRty  d  Ae  thing  sold. 


SECTION  1. 

or  THE  VJMimY  OF  TflS  THIKO  SOLD. 

456.  It  is  stated  by  Pothier,  as  a  general  principle  of  the  eon* 
tract,  that  when  the  thing  sold  contains  a  emoBer  quanHijf  tbsnis' 
expressed  in  the  contract,  the  vendor  is  bdund  to  make  an  allow-' 
ance  for  the  deficiency ;  as,  for  example,  where  an  estate  has  been* 
said  to  contain  800  acres,  and  is  found  to  contain  ody  SfiO,  or* 
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«4ien  the  contents  of  a  wine  cellar  have  been  sold  as  anounting  to 
a  certiun  quantity,  and  it  is  found  to  contain  less,  PM.  C<mtr.  d$ 
Venie^  No.  S50. 

• 

457.  In  the  Roman  law,  when  there  was  an  error  in  the  quatu 
Hhf  merely  of  the  tlung  sold,  the  following  rules  appear  to  haya 


The  contract  itself  was  valid,  notwidistanding  the  oror ;  bol 
tipoB  the  question,  whether  there  should  be  eidier  a  diminution  or 
an  augmentation  of  the  price,  on  account  of  the  error  in  quantity, 
a  distinction  was  taken  according  as  the  contract  had  or  had 
not  been  entered  into,  with  a  special  reference  to  the  quantity. 

The  commentators  do  not  seem  to  be  entirely  agreed  as  to  this 
distinction. 

468.  In  the^r^  place,  one  thing,  however,  is  certain,  viz.  that 
where  die  sulgect  was  sold,  not  ad  quaniiiatemf  but  ad  eorpu9f 
without  any  reference  to  the  quantity,  no  action  lay  dtber  for  an 
augmentation  or  a  diminution  of  die  price,  although  it  turned  ou$ 
that  the  quantity  was  larger  or  smaller  than  had  been  supposed, 
Voet,  1—617.  §  7;  1.  4S.  if.  de  Emet. 

459.  In  the  second  place,  where  the  sale  was  made  expressly 
with  a  reference  io  the  quantity,  and  it  was  afterwards  discovered 
that  the  quantity  was  less  than  had  been  said,  it  is  also  agreed 
that  the  buyer  had  a  claim  fer  adeduction  fropi  the  prioe^  L  SLpr. ; 
1.  4.  §  1.  ff.  d^  Jd.  BmpL%  Vbei^  1—617.  §  7.  PoMer^  Qmi.  de 
VenU,  Na  250. 

460.  When,  on  the  other  hand,  the  quantity  b  found  to  be 
greater  than  had  been  expressed,  is  the  mMst  entitled  to  demand 
a  proportional  entargemefU  of  the  price  ?  Upon  tins  qoestion  Voet 
states  the  rule  as  reciprocal,  and  decides  generally  that  the  sdler^ 
-demand  is  well  founded  in  this  case,  Yoet^  1—617.  §  7*  But  Po» 
<hier,  in  considering  the  same  question,  makes  a  second  distinction* 
Where  the  bargain  is  merely  that  so  many  acres,  for  example,  axe 
sold  for  a  certain  sum,  he  maintains  that  the  seller  cannot  claim 
any  addition  to  the  price,  on  account  of  the  number  of  acres  bong 
found  to  be  greater.  The  reason  is,  he  says,  that  the  field,  for 
example,  which  has  erroneously  been  said  to  contain  only  10  acres, 
when  in  fact  it  contmns  11,  has  been  sold  aUogdher.  The  inten- 
tion of  the  parties  was  not  that  any  part  of  it  should  be  reserved ; 
.and  the  clause  of  the  contract,  by  which  it  is  said  to  contain  10 
acres,  is  in  favour  of  the  buyer  only.  On  the  other  band,  where  the 
^MTgain  is,  not  that  so  many  acres  are  sold  for  a  certain  sum,  but 
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Ibal  10  floras,  for  inuuBple,  uemiiei  hAOOper  acre,  thett  if  ibe 
field  be  found  to  oontm  11  acres^  the  teller  nay  daini  a  proper* 
tional  addition  to  the  price,  Poth.  Conir.  de  Venie,  No.  254^  5i5S. 
in  support  of  ^b  eeoond  diMiwdon,  it  umf  he  ^baesrfedf  tiiat 
in  the  4idf  test  nfmed  to  by  Voet,  wUch  bem  tiptn  tbe  ques* 
tion  now  under  considerauom  the  species Jacti  is  as  in  the  one  last 
pal  by  PotUer,  and  is  oonfeemaMe  to  Us  dedsioa :  ^  Qui  agnim 
f  Tendehst,  dixit,,^flttiij^g«ra  decern  eiodaesse:  ei  guod  ^ms  mi, 

<  jnmsssm €rii^  ad  sksguksj^igera cerimm pretintm  sHjfmkUus  erai; 

<  vigittii  imrenta  sunt:  Pta>  viginti  debeie  pecmiafli  reqmidit  V 

461 .  Tbe  niles  wbieh  baie  been  adopied  in  the  W  cf  Scotland 
wpon  this  sulpeet,  pBooecd  on  a  nsatsriaUy  dtflwent  view  both  of 
the  nature  of  an  error  in  ea^tent,  and  its  effect  on  the  oqatract*  aad 
nftii^righia  of  the  patties^  CeniidtrahledUBef^ance  of  epiiuop  has 
pntailed  in  the  dedsioti  of  same  of  the  qiaeslioiis  whk^  have  oo- 
osned;  and  therefore  the  in^port  of  the  densioas  which  liave  been 
pronounced  iriU  be  best  gatheieA  Irom  aslatement  of  the  cases. 

MK.  (I.)  In  OK  osae,  wibeve  an  csftaUiiad  been  advertised  liar 
sale,  and  a  renUd  exhibiUd^  bnt  wfeiw  tliB  folbwiog  clause  had 
been  inseriad  in  thwartides  of  snup^^*  (be  price  put  upon  the  said 
<iandannd  uatsto  is  net  understood  to  have  any  vefieienee  t9  the 

<  rental ;  and  th^Mhra  te  pmndniiers  and  offcicra  nnist  satisfy 

<  AenudvsB  of  die  jnatness  theaanf  heforn  th^  loiqp;  and  it  is 

<  hcMby  expMsLy  dedaied  that  no  objcations  shall  be  oompeleiit 
*  agunst  it  thereafker,*— -it  was  decided  that  an  aikjg^  enor  in  the 
ventnl  did  a^  affimi  any  grtauid  for  clafanin^  a  deduction  fraas  tbe 
price,  Ufqitikagt  ^,  Lard  JBUa^ 

4G8.  (2.)  The  foUowiag  decisioas  were  pronounced  in  casss 
where  an  abntamenl  of  the  psiee  of  SB  estate  was  daimed  on  the 
ground  that  it  contained  a  samUer  quantity  of  land  than  it  had 
been  aaad  to  contaia ;  and  it  was  hdd  that  no  abatement  ftom  the 
price  conhi  bc'demanded  by  the  pMrchaser,  but  that^  if  he  chose. 

In  dieiicat  af  these  eases^  it  appealed  that  the  lands  of  Baigaly 
having  becst  bseu^  to  a  judidal  aate,  it  was  steted  in  the  pabhc 

*t^%%.IS.iifSm^.BmpL  PtflMipt  V«et  dM  mH  smm  Ms  rate  10  applj  la 
•iqr eUer «m*i  as  hm  acMsel|r  dM^guiahcsbclwiseii  ibe sale ai corfMs^ and  the mk 
^  ^ntLHtUatem^  without  BoticiBg  the  second  distinction  between  a  sale  of  tbe  latter 
sort,  in  irbich  Hu  price  is  a  slump  sum,  and  a  similar  sale.  In  wbtch  the  price  is  so 
ipuch  per  acre.— See  cm  the  saow  tnattcr,  Mubtrt  ad  lib.  18.  lit  1.  C  dt  Oeir. 
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advertiMiMiito  of  Ibo  sol^  thii;  tl»ttt«te  oooalrftdwf  1710  mm, 
14f$  of  wbicb  w4ie  wvaied  wkb  f^Dody  and  jvAmmo  vtt  inade  lo 
a  plan  aad  nauunmait  ia  Ibt  banda  oC  thm  agem  employed  id 
Iha  8al%  wUcb  vaa  i^gnsaUa  to  Aat  deKiiplion.  Tha  ettaia 
faaviflig  been  parohased  ky  the  patiaew  Mr*  Haanajr,  be  alleged 
ibat  tfaare  aras  a  de^eicncj  af  96  aci«y  of  vbiidi  46  ware  amd- 
laiid;  ^eelateaontaj|iii^iQaU16Maafai^aiiteidof  1710.  He 
.tbarerore  claimed  a  pvopettiaaal  aharfawBt  of  tbe  ptiot. 

On  the  part  of  the  purchaeer  it  mm  naunlajiBedy  that  attboogii 
iha  actia  qumH  mkmis  is  not  adaiitted  ia  oar  laar  wkere  a  pmv 
/cfaaeor  bae  beea  dieappoiated  in  Iba  vtim  oi  Ae  eubjaet  9My  a 
dMSireDt  raie  peefaile  vheia  the  puadbaaer  baa  been  deetivad  inre^ 
gesd  to  ite  aaftm^  ar  quaniUffi  aad  tbie,  aaeii  although  the  baiu 

eqaaUj  eatilladio  nU  tbaadmaii^ge  irtiiab  faabadfeaeoii  la  expect^ 
as  to  be  relieired  froai  eipery  bsa  to  iriiieh  ha  hae  been  aapoeed  by 
I'eceiving  a  fabe  notioa  oi  the  ^latent  of  the  eoigaBt 

la  aaaaer  to  tins  jil  was  tnsiaisined  by  the  ctetfiisn,  thai  tbe 
fMrnnameat  ntkmd  to  io  the  sale  was  aietalir  de$eripUim  of  the 
sii^ecty  aad  aoold  .Qot  be  bald  to  iafiar  an  abli^i&m  on  their  part 
la  wamuR  its  aoeaniajr ;  that  evtm  m  tbe  essaof  a  vdimlary  ^sie^ 
aueb  an  ol^estian  woatd  net  beltsteaed  ta(  batlhat  in  a  jadieial 
sale»  whetait  mmllf  happeaad  lhat<the  efedstets  were  ignoraiit  of 
the  natiira  and  extent  of  their  dshtoi^  estate,  it  was  qvateinadiiais. 
sibie;  and  that  altboagh  the  pordvpsar  might  vfnooaee  tbe  bar- 
gian  akii^getberfipod^ofasMiilwaaaUoaadekoilia  where  a  separate 
value  has  beoi  expreadjr  afl|aad  ta  the  thmg  a4^  b'ibaad  to  be 
$L  waattog. 

The  Lords  mfiifsd  to  gnwit  aoy  abftemeat  ei  dse  psaee^  JBmm^ 
V.  Crediimrs  QfBorgalff^  8Mi  Jaaou^^  ITSB^ 

464.  In  this  case  it  wUi  be  observed,  that  tha^Evaditoia  cwdea- 
aoured  to  stiaagthsn  their  aifpimeBi,  by  asaking  a  dtotinctioa  be- 
tween a  aaiMitof;^  aad  a  jtadkiail  sale.  And  there  can  be  no  doubt 
^hat,  fsam  th^  dnaunstanoes  qader  wfakh  a  judicial  asletahsa 
pIaoe»  tbe  reasons  aie  sttoagjer  for  denying  aayofaam  of  abate** 
inentoaaocoiuHc^anennorySucb^asooeurfedintfae^aseaf  Hani* 
siay.  « la  judieial  sales^'  as  is  observed  by  Ifcip  BeM,  <  the  general 
*  rule  is,  tlmt  tbie  pundiaser  is  to  trust  to  no  sta^pment  thatmvprbe 
<  held  out  of  value,  or  of  peculiar  advantages.  His  business  is  to 
f  examine  every  thing  himself,  and  to  proceed  only. upon  the  in« 
f  fofrm^.tion  which  he  so  acquires ;  for  the  measurements  and 
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*  lues  slated  in  Ihe  pcoven  rental  are  not  intended  for  the  infor* 

<  madon  of  purdiaaen,  but  tor  the  purpose  merely  of  serying  as 

<  data  to  tbe.eourty  in  deciding  upon  the  question  of  bankruptcyy 

*  and  in  fixing  the  upset  price.    Eren  when  stated,  as  they  gene- 

*  rally  ar^  in  the  newspaper  adyertisements,  they  are  to  be  taken 

<  rather  as  hints  to  direet  the  inqinries  of  the  purchaser,  than  as 

<  condus^e  informataoo,  upon  which  he  is  ultimately  to  rely,  in 

<  deciding  .upon  the  propriety  of  puvehasing»  B^^  9.  3S7.     See 
Inglis  T.  DempHerj  S7th  June,  1788. 

But  although  these  drcumstanoes  afford  an  additional  reason  for 
refusing  an  abatement  of  the  price  on  account  of  an  error  in  the 
extent  ci  the  subjeet  sold,  it  would  seem  firom  the  next  case  to  be 
mentioned,  that  they  are  not  held  essential  to  the  decision  of  the 
question  in  faTOur  of  the  seller,  and  that  the  same  rule  is  applied 
in  the  caae  of  a  voluntary  sale.  In  this  case,  however,  there  was 
a  considerable  difierence  of  opinion  amoi^  the  judges.  The  fol- 
lowing were  the  drcumstancest 

The  giandfather  of  the  deiender,  James  Hamilton,  obtained  a 
feu  of  Ihe  thiee  farms  of  Sooth  Craigend,  North  Craigend,  and 
Garthamlock.  All  these  fisurms  lay  contiguous,  and  were  thus  de- 
scribed  in  the  feu-charter:  ^  The  lands  of  South  Craigend,  and 
whole  houses  thereon,  consisting  of  sixty  acres  or  thereby,  widi 
liberty  and  privilege  to  the  tenants  and  possessors  of  the  srid 
lands  of  South  Craigend,  of  casting  and  winning  peats  and  torf 
in  Craigend  Muir  moss,  for  the  use  of  their  families  allenariy ; 
the  lands  of  North  Craigend  or  Comedie,  consisting  of  ninety- 
four  aeres  or  therdby,  including  the  moss  thereon,  and  the  lands 
of  Garthamlock,  and  houring  thereon,  consisting  of  one  hundred 
and  forty-one  acres  or  therri>y,  burdened  with  the  present  by- 
ways, with  the  haill  parts,  pendicles  and  pertinents  oS  the  said 
respective  lands.^ 

In  1795,  James  Hamilton  exposed  two  of  these  farms  to  publie 
sale,  viz*  South  Craigend  and  North  Craigend.  In  the  articles  ot 
roup,  the  description  of  the  lands  was  taken  verhalim  from  the 
original  title-deeds.  In  particular,  the  description  of  North  Craig- 
end, was  in  the  following  words :  <  All  and  haill  the  lands  of  North 
'  Craigend  or  Cotiiedie,  conosting  of  ninety-four  acres  of  land  or 
>  iherebjff  including  the  moss  therein,  haUl  parts,  pendicks  and 
«  pertinents  of  the  said  respective  lands.^ 
.    John  Gray  purchased  North  Craigend, 
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AAer  being  a  considerable  time  in  possession,  he  discovered  that 
the  farm  contained  only  about  seventy-seven  acres. 

In  a  multipleptnnding  raised  for  dividing  the  price  among  Mr. 
Hamilton's  creditors.  Gray  claimed  an  abatement  corresponding 
to  the  number  of  deficient  acres. 

Answered  for  Mr.  Hamilton  and  his  creditors :  The  specifica* 
tion  of  acres  in  the  articles  of  roup  is  descriptive,  not  taxative ; 
and  as  the  purchaser  has  got  the  whole  lands  known  by  the  name 
of  North  Craigend,  an  error  as  to  the  quantity  of  acres  will  not 
entitle  him  to  any  deduction  from  the  price.  At  most,  it  can  only 
entitle  him  to  void  the  sale,  and  to  this  the  respondents  have  no 
objection  ;  86th  January,  1785,  Hannay. 

Replied:  Granting  the  respondents'  doctrine  to  be  well-founded 
in  the  case  of  a  total  sale,  it  will  not  hold  under  the  present  cir- 
cumstancesy  as  the  seller  here  retains  a  contiguous  subject,  and 
the  insuperable  presumption  is,  that  he  is  still  in  possession  of  part 
of  the  lands  which  he  actually  sold. 

The  Lord  Ordinary  <  repelled  John  Gray^s  claim*^ 

On  advising  a  reclaiming  petition,  with  answers,  the  court  wer« 
a  good  deal  divided.  By  one  of  the  judges,  who  was  for  altering 
the  interlocutor,  it  was  asked.  If  a  shopkeeper  sold  ninety-four 
yards  of  cloth,  and  delivered  only  seventy-seven,  would  not  the 
purchaser  have  claim  for  the  other  seventeen,  although  the  seller 
could  shew  that  the  quantity  delivered  was  worth  the  price  which 
had  beei^  paid  ? 

But  a  considerable  majority  thought  the  interlocutor  right.  No 
fraud  (it  was  observed)  is  here  alleged,  and  therefore  the  purcha-* 
aer  must  take  his  option,  either  to  abandon  the  purchase  altoge. 
tber,  or  be  contented  with  what  he  has  got 

One  judge  having  expressed  a  suspicion  that  part  of  the  knds 
of  North  Craigend  might,  by  an  alteration  of  marches  since  the 
date  of  the  original  feu-contract,  have  been  united  to  Gartham- 
lock,  the  court,  while  they  adhered  to  the  judgment  of  the 
Lord  Ordinary  on  the  question  of  law,  remitted  to  his  Lordship  tq 
inquire  into  that  point. 

The  interlocutor  of  the  court  was  in  these  words :  Find,  there 

<  18  no  ground  in  this  case  for  any  deduction  from  the  price,  and 

<  ill  so  far  adhere  to  the  interlocutor  of  the  Lord  Ordinary  re- 

<  claimed  against ;  but  remit  to  his  Lordship  to  hear  parties,  how 

<  far  any  curcumstanqes  occur  inr  this  case  that  may  afford  any 

Y 
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*  other  ground  for  the  petitioner'*6  claim  of  relief,  and  to  determine 
<  therein  as  to  his  Lordship  shall  seem  just*/ 

465.  (S.)  In  the  cases  which  have  hitherto  been  mentioned, 
the  error  was  complained  of,  and  the  abatement  in  the  price  de- 
manded by  thepurcfuuer  on  account  of  a  deficiency  in  the  extent 
of  the  subject  sold.  The  two  following  cases  afford  examples  of 
an  analogous  claim  on  the  part  of  the  eeUcTy  in  consequence,  in  the 
one  case,  of  the  subject  sold  being  in  reality  more  extensive  than  it 
had  been  supposed  to  be,  and  in  the  other  case,  in  consequence  of 
its  being  found  that  the  buyer  had  obtained  a  separate  subject  con. 
nected  with  the  thing  sold,  but  which  had  not  been  understood  to 
form  part  of  it,  or  to  be  transferred  to  the  purchaser. 

The  former  of  the  cases  now  alluded  to  i^ords  an  example  of  the 
application  in  our  law  of  the  rule  of  the  Roman  law,  that  when  an 
estate  is  sold  as  containing  so  many  acres,  at  so  much  per  aere^ 
and  where  it  turns  out  that  the  quantity  is  greater  than  had  been 
supposed,  the  buyer  must  pay  an  additional  sum,  proportioned  to 
the  additional  quantity.  Vide  eupra^  No.  460.  Only  in  the 
Scotch  case  it  was  further  held,  that  the  purchaser  might  throw 
up  the  bargain  altogether  if  he  chose.  This  was  the  case  of  Hep» 
bum  and  SomerviUe  v.  Campbell  &f  Bh/fheswood^  4th  July,  1781, 
in  which  it  appeared  that  upon  the  death  of  James  Campbdl  of 
BIy theswood,  his  apparent  heirs  of  line  were  advised  to  bring  the 
unentailed  estate  to  sale,  under  the  act  1695,  cap.  84.  Part  of  this 
estate,  consisting  of  some  borough-acres  in  the  neighbourhood  of 
Renfrew,  was  purchased  by  Mr.  Campbell,  the  heir  of  entail ;  but, 
before  the  sale  came  to  be  reported,  or  any  interlocutor  pronoun- 
ced, it  was  discovered  that  a  mistake  had  been  committed  in  fix* 
ing  the  upset  price  according  to  the  proven  rental  of  two  acres  and 
ft  half;  whereas  the  subjects  really  amounted  to  seven  acres.  A 
question,  therefore,  arose,  whether  Mr.  Campbell,  in  virtue  of  his 
purchase,  had  right  to  the  whole,  or  to  a  part  only  of  these  acres  ? 
Mr.  Campbell  contended,  that  he  had  right  to  the  whole ;  be- 
cause the  different  parcels  compo^ng  the  seven  acres  were  aU  spe^ 
ctaUy  enumerated  in  the  summons  of  sale ;  and  because,  in  the  let* 


*  Gray  ▼.  HawMm^  23d  January,  1801. 

QM«rv.— Would  the  rule  here  laid  down  bo  d,  if  an  estate  were  sold*  not  merel/ 
with  reference  to  a  plan  or  measnrement,  but  as  containing  as  many  acres,  and  sold 
at  ID  much  per  acre  $  See  i^fta  the  casea  of  Campbeli^t  Blytheawood  and  Grsy  of  Bat* 
thayock.  No.  465. 


ON  ACCOUNT  OF  ERROR  IN  QUANTITY.  323 

ters  of  publication,  and  in  the  minutes  and  articles  of  roup,  aU  the 
unentailed  acres  are  said  to  be  exposed. 

The  aj}parent  heirs,  on  the  other  hand,  referred  to  the  adver- 
tisement in  the  newspapers,  wherein  the  lands  exposed  to  sale  were 
limited  by  a  specification  of  their  proven  rental,  and  to  the  state  of 
the  process,  to  shew  that  said  rental  applied  to  no  more  than  two 
acres  and  a  half. 

Observed  on  the  Bench :  Every  sale,  whether  voluntary  or  ju« 
didal,  may  be  set  aside  by  an  error  in  stibstantialilms  ;  nor  will 
even  a  decree  of  sale  be  sufficient  to  bar  a  purchaser  from  pleading 
such  an  error ;  as  was  determined  in  the  case  of  Dalmahoy.  But 
here  no  decree  has  been  pronounced ;  there  seems  to  have  been  an 
error  on  both  sides ;  and  neither  party  b  entitled  to  take  advan- 
tage of  the  other^s  mistake. 

The  Court  found,  '  that  no  more  of  the  borough  acres  were  sold 

*  than  to  the  extent  of  two  acres  and  a  half,  and  that  the  remain* 
^  der  of  these  acres  still  remained  to  be  sold ;  but  that  it  was  op* 
^  tional  to  Blytheswood  either  to  hold  the  purchase,  or  to  reject  the 

*  same,  as  he  should  think  fit.^ 

In  the  second  case,  the  error  was  the  same  in  principle,  although 
not  exactly  of  the  same  description.  The  circumstances  were,  that 
the  lands  of  Overdurdie,  part  of  the  estate  of  Balthayock,  were 
originally  held  of  the  abbots  of  Scoon  in  feu,  for  payment  of 
certain  quantities  of  bear,  &c.  amounting  in  value  to  about  L.SO 
a-year  of  present  money.  They  belonged,  at  the  beginning  of  last 
century,  to  Sir  Robert  Ayton:  he  obtained  a  signature  from  the 
Crown,  empowering  him  to  purchase  up  the  feu-duty  and  supe* 
riority,  at  the  same  rate  which,  by  the  decree-arbitral  concerning 
teiods,  was  declared  optional  to  the  Crown ;  but,  in  this  charter,  a 
power  of  redemption  was  reserved  to  the  Crown.  Sir  Robert,  ac- 
cordingly, purchased  up  the  feu-duties  and  superiority,  and  re- 
ceived a  conveyance  of  them  from  the  Viscount  of  Stormont,  un. 
der  the  condition  of  reversion  in  favour  of  his  Majesty.  This  right 
contained  a  procuratory  for  resigning  the  lands,  to  be  holden  of 
the  Crown  in  blench;  but  with  a  condition  that  Sir  Robert 
should,  in  case  of  the  Crown  choosing  to  redeem  the  feu-farms, 
resign  the  lands,  and  receive  a  renewal  of  the  holding  in  feu, 
for  payment  of  the  feu-farms,  &c.  as  before.  Sir  Roberts  char- 
ter was,  however,  taken  out,  to  be  held,  not  blench,  but  in  feo, 
for  payment  of  the  duties  in  the  old  investitures ;  and,  in  nar- 
rating the  right  from  Viscount  Stormont,  it  was  provided  that  Sir 
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Robert,  and  his  heirs^  be.  should  haye  retention  of  the  feu-du« 
ties,  &c.  until  they  should  be  redeemed  by  the  Crown*  In  this 
form  the  tides  continued^  though^  by  statute  1707)  c.  II,  the 
power  of  redemption  by  the  Crown  was  renounced,— <  that  the 

<  ftu-duties  might  remain  with  the  Lords  of  Erection,  and  those 

<  having  right  from  them,  irredeemably,  and  finr  ever.^  When 
these  lands  of  Overdurdie  were  exposed  to  judicial  sale  by  the 
creditors  of  Mr.  Blair,  they  were  stated,  in  the  prepared  state, 
&c.  at  a'gross  rent  of  L.1S2.  9s.  7d.,  but  as  holding  feu  of  the 
Crotrn  for  payment  of  the  feu-duties,  as  in  the  old  titles,  which, 
being  converted  St  eertain  rates,  amounted  to  L.16. 3s.  Id.,  leavings 
after  other  deductions,  a  free  rental  of  L.06.  Is*  £d.  And,  in  the 
act  of  roup,  it  was  found  proved  by  charters^  ftc— <  That  the  said 

<  lands  of  Overdurdie  do  hold  feu  of  the  Crown,  for  payment  of 

<  the  above  duties,^  Ac.  The  purchaser  €i  these  lands  claimed 
right  to  them,  unburdened  with  the  feu-duties ;  and  an  action  was 
brought  against  him  by  the  heir  of  Balthayock,  to  whmn  a  clear  re- 
version had  arisen  from  the  sale  of  his  fathers  estates.  Lord  Esk* 
grove,  Ordinary,  having  <  considered  mutual  memorials,  found, 

that  the  defender,  Daniel  Murray,  bang,  by  the  decree  of  sale, 
declared  to  have  as  valid  and  effectual  a  right  to  the  lands  of 
Overdurdie,  teinds  and  pertinents,  as  if  they  had  been  sold  and 
disponed  to  him  by  the  deceased  John  Blaur  of  Balthayock, 
whose  titles  to  the  land  included  the  right  of  retention  of  the  aneient 
feu-duties  thereof;  and  that  the  defender  should  hold  them^ 
sicklike  and  as  freely,  in  all  respects,  as  the  said  John  Blair,  or 
any  of  his  predecessors  or  authors,  held,  or  might  have  held  the 
same ;  the  said  defender  is  thereby  entitied  to  the  retention  of 
the  said  feu-duties,  as  a  part  of^  or  accessory  to  his  purchase : 
finds,  that  as  the  said  lands  and  others  have  been  sold  judidally 
to  the  defender,  as  the  highest  bidder  at  the  public  roup,  where 
the  same  were  exposed  to  sale,  not  conform  to  any  rental,  but  at 
a  slump,  or  total  upset  price,  he  cannot  now  be  obliged  to  pay  a 
highet  price  than  his  last  offer,  on  account  of  any  deductions  er- 
roneously made  in  the  rental^  taken  up  by  this  Court,  before  the 
said  judicial  sale ;  and  assoilziea  the  defender,  and  decerns ;  but 
in  respect  of  the  nature  of  the  case,  as  meriting  the  most  deliber. 
ate  discussion  supersedes,"  fee.  When  the  question  came  before 
the  Court,  upon  a  petition  and  answers,  the  other  judges  took  a  diH 
ferent  view  of  it  They  held  the  case  to  come  simply  to  this,«-«» 
that  the  right  to  the  feu-duty,  standing  upon  the  right  of  reteutioi^ 
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ind  the  statute,  formed  «  separate  estate ;  vhich  was  neither  ex- 
posed to  sale,  nor  intended  to  be  purchased :  and,  accordingly^  this 
judgment  was  pronounced :  «  The  Lords  find,  that  the  defender 
'  must  either  give  up  the  purchase  of  the  Unds  of  Overdurdie,  or 
pay  ap  additional  price,  corresponding  to  the  value  of  the  feu- 
duty  in  question,  deducted  from  the  rental;  and  remijt  to  the 
Lord  Ordinary  to  proceed  accordingly ;  and,  in  particular,  to  as- 
certain  the  additional  price  to  be  paid  in  the  event  of  the  defen- 
der agreeing  to  hold  thp  purchase.'    16th  July,  1790,  Blair  of 
Babhmfode  v.  Mwra^s,  BeWs  Comm.  1.  328.  Sd  Edit. 

466,  Leutfyj  m  the  cases  which  have  now  been  stated  from  the 
law  of  Scotland,  relative  to  error  in  qu^tity,  the  subject  sold  was 
a  landed  estate ;  and,  peiiiaps,  the  view  which  our  courts  have 
tak«i  of  the  subject  in  some  of  these  cases,  may  have  been  in  some 
measure  owing  to  the  particular  nature  of  that  species  of  property, 
and  to  ^  peculiar  difficulty  of  ascertaining  precisely  the  quantity 
of  land  contained  in  an  estate  of  any  considerable  extent.  The 
same  question  does  not  appear  to  have  occurred  with  u&  where  the 
subject  sold  wfLnnoveable.  In  the  case  of  Gray,  indeed,  one  of  the 
judges,  who  was  in  the  minority,  put  the  case  that  a  shopkeeper 
sold  94  yards  of  cloth,  and  delivered  only  77,  and  held  that  in 
such  a  case  the  purchaser  would  have  A  dear  claim  for  the  other 
17  yards,  even  although  the  seller  oould  shew  that  the  quantity 
delivered  was  worth  the  price  which  had  been  paid.  Supra,  No, 
464.  No  case  of  this  kind,  however,  appears  to  have  been  actually 
decided  in  our  courts.  The  following  case,  however,  was  lately 
decided  in  England.  - 

The  plaintiffs  were  gold  refiners,  and  the  defendant  was  a  watchi. 
maker,  who  had  a  correspondent  at  Gibraltar,  from  whom  he  was 
in  the  habit  of  receiving  broken  metal.  His  correspondent  re- 
mitted to  him  a  bar  of  silver,  which  he  carried  to  the  plaintiff^ 
house,  and  they  melted  it  down  in  his  presence.  Thfi  plaintiffs 
afterwards  procured  it  to  be  assayed  by  a  third  person,  who  was 
paid  by  the  defendant ;  and  the  plaintifl's  paid  to  the  defendant 
1L..68  and  a  fraction,  the  supposed  value  of  the  silver,  according  to 
the  assay  master^s  certificate.  The  defendant  informed  his  corres* 
pondent  of  what  had  been  done,  and  credited  him  on  his  account 
vnth  the  amount.  The  plaintiffs  sold  the  silver  to  a  house  at  Bir. 
iflingham,  who  afterwards  returned  it,  representing  that  it  did  not 
answer  the  assay.  Upon  this  the  pluntiffs  applied  to  the  defend* 
ant  for  a  return  of  tlie  money,  offering  to  retium  him  the  sUyer ; 
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but  the  defendant  refused  to  return  the  money,  on  the  ground 
t'lat  he  had  forwarded  his  account  to  his  correspondent,  in  which 
he  had  credited  him  with  the  full  sum.  It  appeared,  however,  that 
the  account  was  still  unsettled  between  them.  The  assay  master 
proved  that  he  received  a  small  {ueoe  of  the  mlver,  for  the  purpose 
of  assaying  it,  and  that  he  by  his  assay  ihade  the  whole  4  oz. 
whereas  2  oz.  7  dwts.  was  the  true  assay. 

The  plaintiffs*  claim  was  opposed  upon  two  grounds ;  1st,  That 
the  action  would  not  lie  at  all,  even  supponog  it  to  have  been 
brought  against  the  defendants  principal;  Sdly,  Supposing  it 
would  lie  against  his  principal,  yet  it  would  not  against  the  defen- 
dant, who  was  merely  an  agent,  and  whose  situation  has  been  al« 
tered  between  the  time  of  the  sale  and  the  action,  by  his  having 
accounted  for  the  price  with  his  principal. 

The  court  were  clear  that  the  latter  circumstance  formed  no  bar 
to  the  action.  Upon  the  main  question  Lord  Ellenbarough  said : 
This  is  a  case  of  mutual  innocence  and  error,  which  is  not  an  un« 
usual  case  for  money  had  and  received.  Much  of  the  argument 
has  been  raised  by  the  circumstance  of  a  third  person  having 
been  introduced  into  this  transaction ;  but  the  nature  of  the 
commodity  made  the  intervention  of  some  other  standard  than 
the  parties^  own  judgment  necessary.  And  whether  that  be  at> 
tained  by  means  of  a  pair  of  scales  or  any  other  common  me^ 
sure,  or  whether  an  assay  master  be  employed  for  the  purpose, 
being  equally  necessary,  it  can  make  no  difference.  Let  us  then 
put  the  case  of  parties  agreeing  to  abide  by  the  weighing  of  any 
article  at  any  particular  scales,  and,  in  the  weighing,  an  error  not 
perceived  at  the  time  takes  place  from  an  accidental  misreckon- 
ing  of  some  weight,  and  the  thing  is  reported  of  more  weight 
than  it  really  is,  and  the  price  is  paid  thereupon,  would  not,  in 
that  case,  money  had  and  received  be  sustainable  ?  But  it  has 
been  argued,  as  if  the  assay  mnster^s  not  having  the  whole  bar, 
was  imputable  to  the  laches  of  the  plaintiffs.  But  the  assay  mas- 
ter might  have  chosen  his  own  course ;  it  was  for  him  to  deter- 
mine what  he  wanted.  If  indeed  he  is  to  be  considered  as  the 
agent  only  of  one  party,  I  rather  think  he  was  the  agent  of  the 
defendant ;  but  I  take  him  to  have  been  the  agent  for  both. 
Our  decision  will  not  clash  with  the  rule  caveat  emptor  ;  for 
here  both  parties  were  under  a  mutual  error,  neither  of  them 
being  to  exercise  nor  exercising  any  judgment  upon  the  subject.^ 
Le  Blanc  J.  said<r-»<  As  a  general  proposition,  it  may  be  true  that 
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wImi  an  article  is  sokl  which  turns  out  to  be  of  less  value  than 
the  pri^e  ^ven  for  it,  the  extra  price,  if  there  be  no  frauds  can- 
not be  recovered  back.  But  that  is  a  rule  applicable  only  to  cases 
whttc  the  thing  is  of  an  arbitrary  value  i  and  the  fallacy  lies  in 
applying  the  rule  of  law  to  this  case,  where  the  thing  is  not  of 
an  arbitrary  vidue,  but  depends  on  the  quantity  of  silver  it  con- 
tains. It  is  just  like  the  purchase  of  any  commodity  by  weight, 
the  jNrice  of  whidi  is  to  be  fixed  by  the  weighing;  and  if  the 
weight  turns  out  to  be  less  than  that  paid  foi^  can  there  be  a 
doubt  that  the  party  selling  is  bound  to  refund  ?  So  here,  the 
price  was  to  be  fixed  by  the  quantity  of  silver  to  be  ascertained 
by  the  assay  of  the  assay  master.*  Bayley  X  said,  <  I  have  no 
doubt  that  this  action  for  money  had  and  received  will  lie,  and 
that  the  defendant  is  liable.  The  assay  master  was  a  middle- 
man ;  or,  if  he  wub  the  agent  oi  either,  he  was  more  so  of.  the 
defendant  than  of  the  plaintiffs.  The  rule  caveat  emptor  does 
not  iqpply  to  this  case ;  for  neither  party  exercised  his  own  judg- 
meoX.  What  did  the  plaintiffs  bargain  to  buy,  and  the  deien** 
dant  to  sell  ?  They  both  understand  that  the  one  agreed  to  buy 
and  the  other  i^^reed  to  sell  a  bar  containing  sudi  a  quantity  of 
silver  as  should  appear  by  the  assay ;  and  the  quantity  is  fixed 
1^  the  assay  and  paid  for ;  but  through  some  mistake  in  the 
assay,  the  bar  turns  out  not  to  contain  the  quantity  represented, 
bi|t  a  smaller  quantity.  The  plaintiffs  therefore  may  rescind  the 
oootract,  and  bring  money  had  and  received,  having  offered  to 
return  the  bar  of  silver.**  Dampier  J,  said,  <  It  is  clear  that 
neither  the  one  party  bargained  to  buy,  nor  the  other  to  sell  any 
thing  upon  their  own  judgment,  or  until  the  bar  was  melted  down 
and  assayed  by  the  assay  master.  The  bargain  was  for  a  bar  of 
silver  of  the  qusdity  aseertained  by  the  assay  master,  and  it  is  not 
of  that  quality^  It  is  a  case  of  mutual  error/  C09  v.  PretUice^ 
9  M.  and  S.  341. 

SECTION  II. 

OF  7B£  QUALITY  OF  THE  THING  SOLD. 

467.  I.  In  treating  of  the  obligation  to  which  the  vendor  is,  in 
the  law  of  Scotland,  subjected  by  the  nature  of  the  contract,  to 
warrant  the  thing  sold  against  such  faults  as  render  it  unfit  for  its 
proper  use,  it  was  stated  that,  in  the  Roman  law,  besides  this  ob- 
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ligation,  the  vendor  was  liable,  (if  the  defect  complained  of  was  of 
a  slighter  kind,  so  as  merely  to  dimimah  the  value  of  the  subject,) 
to  repiiy  as  much  of  the  price  as  exceeded  what  the  vendee  would 
have  given  if  he  'had  known  the  existence  of  the  defect,*  Supra^ 
No,  415.  The  vendee  obtained  this  benefit  in  the  Roman  law, 
by  means  of  the  acHo  quanti  'minoris*  It  was  at  the  same  time 
stated,  that  this  action  has  no  place  in  our  practice,  it  being  held 
to  be  inconsistent  with  the  principles  of  the  contract,  and  with  the 
interests  of  commerce. 

468.  But  although  the  actio  quanti  mifiari$  has  no  place  in  our 
practice,  and  although,  as  has  been  shown  in  a  former  chapter, 
Supra^  No.  417,  the  vendee  cannot,  und^r  the  implied  obligatioii 
of  warrandice,  make  any  claim  on  account  of  slight  defects 
do  not  render  the  thing  unfit  for  its  proper  use,  but  merely 
minish  its  value,  yet  there  is  nothing  in  our  law  to  prevent  the 
parties  stipulating  in  the  contract  that  the  thing  sold  shall  be  qf'a 
certain  qualiiyy  or  shall  have  certain  advatUagee ;  and  if  it  shall 
be  found  of  an  inferior  quality,  or  destitute  of  these  advantages, 
the  vendee  may  obtain  redress. 

469-  The  following  cases  afford  examples  of  the  apfriication  of 
such  a  principle  in  our  law. 

McLean  of  Lochbuy  sold  certain  lands  to  M^Niel  of  Cdonsay. 
At  the  time  of  the  sale,  it  was  averred  by  Lodibuy,  and  under- 
stood by  Colonsay,  that  these  lands  were  each  of  them  a  two  merk 
land  of  old  extent,  in  so  far  as  to  confer  a  freehold  qualification  on 
the  owner.  This  consideration  was  one  of  Colonsay^s  inducements 
to  enter  into  the  bargain.  The  disposition,  however,  contained  bo 
such  condition,  but  merely  described  each  of  the  lands  to  be  a  two 
merk  land  of  old  extent  It  afterwards  appeared  that  the  lands 
were  not  valued  at  four  merks  of  old  extent,  nor  entided  to  a  vote 
in  the  county.  Upon  this,  Colonsay  suspended  a  chaise  far  the 
price,  and  in^sted  either  for  a  resolution  of  the  sale,  or  an  abate* 
ment  of  thepripe.  <  The  Lords  found  it  relevant  to  diminish  the 
*  price  of  the  lapds,  that  it  was  intended  by  the  parties  that  the 
<  lands  should  entitle  the  purchaser  to  a  qualification  as  a  free« 
^  holder,  having  right  to  vote  at  elections,**  McLean  v.  M^NiH^ 
83d  June,  1767. 

The  same  question  which  occurred  in  this  case^  was  very  fully 
considered  in  the  later  cfse  of  Gordon  v.  Hu^us ;  and  the  decision 
in  the  C9se  of  McLean  w^  confirmed.    But  as  there  was  a 
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«nce  of  opinton  upon  the  bench,  it  majr  be  proper  to  stat^  the  case 
a  little  more  fully. 

The  defender,  General  Hughes,  offered  for  sale  ce^ain.  lands 
which,  he  believed,  afforded  a  freehold  qualification,  and  upon 
which,  in  point  of  fact,  both  he  himself  and  some  of  his  predeces- 
sors, had  exerdsed  the  right  of  voting.    The  lands  were  purchased 
by  the  pursuer,  Mr.  Gordon,  afte^  a  great  deal  of  correspondence 
between  the  defender  and  the  figent  pf  Mr.  Gordon.     There  was 
^  good  deal  of  controversy  as  to  the  import  of  this  correspondence, 
but  it  was  agreed  that  both  parties  understood  and  believed  that 
the  lands  did  afford  a  freehold  qualification.     It  afterwards  ap? 
peared,  however,  that  the  qualification  was  bad,  and  the  pursuer 
having  been  struck  off  the  roll  of  freeholders,  he  brought  an  action, 
upon  the  warrandice  in  bis  disposition,  against  the  defender,  con- 
cluding for  L.1060,  as  the  value  of  the  freehold  qualification.— 
Lord  drlenlee  reported  the  case  to  the  Court,  upon  informations. 
At  the  advising,  the  following  opiMons  were  delivered : 
Lord  Mobertson. — ^  From  the  terms  of  the  sumn^ons  it  appears 
that  the  pursuer^s  action  is  laid  entirely  on  the  clause  of  warran- 
dice contained  in  the  disposition.     Now,  what  has  been  evicted  ? 
or  has  any  thing  been  evicted .'  Does  he  not  possess  the  whole  of 
the  subject  that  was  conveyed  to  him  ?    I  apprehend  that  he 
does.     He  does  not  deny  that  he  is  in  possession  of  the  superior- 
ity such  as  the  General  had  it     But  he  says  that  the  superiority 
does  not  afford  him  a  freehold  qualification.  Did  General  Hughes 
become  bound  to  warrant  that  the  dominium  directum  of  the 
lands  was  to  afford  him,  in  all  time  coming,  a  sufficient  title  to 
afford  him  a  freehold  qualification  ?  He  does  not     To  the  ques- 
tion, if  it  did  afford  him  a  freehold  qualification,  he  answered^ 
and  truly,  that  he4ifmself  had  been  enrolled,  and  that  his  prede- 
cessors, and  their  predecessors,  had  been  so  likewibe.     But  he 
does  not  warrant  it  in  all  time  coming.    The  transaction  between 
the  parties,  after  a  great  deal  of  previous  correspondence,  was 
concluded  by  a  regular  and  formal  disposition,  and  by  payment 
of  the  price.     I  conceive  we  are  not  to  look  beyond  the  terms  of 
the  disposition  itself.     That  was  the  conclusion  of  the  whole 
transaction.     If,  previous  to  that,  a  question  had  arisen  whether 
the  defender  was  bound  to  warrant  the  qualification  as  affording  a 
good  title  to  enrolment,  the  matter  would  have  been  different  But 
from  the  date  of  the  disposition,  it  was  the  measure  of  the  respective 
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rights  of  the  parties.  It  is  said  that  it  was  the  wish  of  the  oiie>  and 
the  intention  of  the  other,  to  give  a  freehold  qualification.  Very 
true.  But  the  rule  of  caoAi^  emptor  applies.  It  was  the  duty 
of  Mr.  Grordon  to  satisfy  himself  whether  it  would  secure  to  him 
what  was  a  very  de»rable  object  in  making  the  purchase,  and 
no  doubt  a  great  inducement  to  his  taking  it  on  these  terms.  I 
do  not  conceive  that  we  are  entitled  to  go  back  to  former  corre- 
spondence, and  writings,  and  communings  between  the  parties, 
to  see  what  was  their  intention.  All  the  previous  correspondence 
was  in  a  manner  set  aade,  and  on  looking  into  the  disposition,  I 
don*t  see  that  there  is,  nor  indeed  is  it  alleged,  a  clause  warrant- 
ing a  good  and  sufficient  title  of  enrolment.  I  am  therefore  of 
opinion  the  defender  should  be  assoilzied.^ 
Lord  Meadowbank.^^^  I  am  of  the  same  opinion.  It  appears  to 
me  to  be  of  the  last  unportance  that  your  Lordships  should  ad« 
here  with  firmness  to  the  doctrine  of  the  law  of  Scotland,  that 
where  communingfi  and  correspondence  result  in  regular  Utle- 
deeds,  you  are  to  consider  every  thing  previous  to  the  actual  title 
as  burnt  No  person  is  entitled  to  keep  them.  They  cannol 
qualify,  far  less  can  they  overturn,  or  interpret,  or  construe,  the 
transaction.  It  appears  to  me  that  if  you  were  to  admit  of  con* 
struction  of  feudal  titles  by  communings,  you  would  turn  the  law 
of  Scotland  upade  down.  I  don^t  recollect  distinctly  the  history 
of  the  case  of  Maclean,  which  is  quoted  in  the  papers.  As  Ssur  as 
I  can  judge  from  the  report,  it  is  a  decision  which,  if  it  is  to  be 
held  as  an  authority  for  the  demand  made  by  this  pursuer,  is  aU 
tended  with  considerable  doubt  But  whatever  be  in  that,  sure 
I  am  that  it  is  not  this  case.  There  seems  to  have  been  an  un- 
dertaking  to  a  certain  extent  It  was  allowed  in  consequence  of 
an  offer  of  restihsHo  in  integrum.  I  imagine  that  the  Court  had 
sanctioned  the  jurisdiction  to  sustain  the  quanti  nunoris^  because 
there  was  an  offer  of  that  kind,  on  the  part  of  the  complainer. 
If  Mr.  Grordon  had  come  forward  to  demand  a  restihttio  in  tn- 

s 

tfffrumy  he  might  have  made  out  his  case  on  shewing  that  there 
had  been  an  error  in  eubstantialibus.  But  does  Mr.  Gordon  say 
that  ?  Na  He  says,  I  will  adhere  to  my  bargain,  but  I  will 
have  my  damages,  because  it  does  not  turn  out  to  be  so  valuable 
as  I  imagined  it  would  be.  There  was  an  error  tn  9ubaianHali» 
buSy  but  still  I  will  not  return  it.  Now,  I  ask  your  Lordships 
Are  you  ready  to  overturn  the  law  of  Scotland  ?  I  say  it  would 
be  nothing  else  to  introduce,  in  such  a  case,  any  jurbdiction  sus* 
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taiDing  tlie  adio  quanii  mimm*  If  there  is  any  thbg  settled  in 
the  law  of  Scotland,  it  is  that  there  is  no  sudi  action.  Suir^ 
Banktoo»  and  £rsldne,  agree  that  it  is  unknown.  And  as  the 
pursuer  chooses  to  retain  the  purchase,  I  am  dear  that  the  ac» 
tibu  ought  to  be  dismissed.* 

Lord  Bawiatyne. — ^  After  all  that  I  have  heard,  I  confess  that 
I  entertain  some  difficulty  in  the  application  of  these  undoubted 
rules  to  this  case.  I  take  it  that  error,  when  it  is  relevantly  and 
properly  proved  to  exist,  gives  a  just  chum  to  reparation  and  diu 
mages.  In  this  case,  it  is  very  true  that  the  subject  received  has 
not  been  evicted,  and  therefore,  under  the  general  clause  of  war.- 
randice,  there  may  not  be  an  ordinary  actbn  for  restitution.  But 
it  does  not  follow,  because  nothing  was  evicted,  that  the  pursuar 
has  no  right  to  reparation  for  what  he  paid  for,  and  did  not  get 
Here  b  a  party  purchasiBg,  and  it  was  stipulated  that  he  was  to 
have  a  freehold  qualification,  and  that  freehold  qualification  was 
to  be  aforded  by  the  lands  sold.  Now,  it  has  turned  out  there 
is  no  freehold  qualification.  The  party  was  no  doubt  right  in 
saying  that  he  had  a  freehold  qualificadon ;  but  it  has  turned 
out  that  he  cannot  give  such,  and  that  the  gentleman  who  made 
the  purchase  on  that  condition  has  not  got  it.  He  may  be  et^ 
iUkd  to  say  that  he  will  be  off  from  the  bargain  altogether ;  but 
he  is  not  bound  to  say  so.  All  that  he  desires  is,  that  you  give 
me  reparation  for  not  giving  me  what  you  have  warranted ;  and 
the  seller  cannot  cover  himself  by  the  terms  of  the  disposition. 
I  would  not  admit  parole  evidence ;  but  there  is  written  evidence 
of  the  representation  he  made  at  the  time  of  the  purchase,  and 
having  made  that  representation,  he  is  bound  to  make  it  good.** 
Lard  JuHice-ClerJc.'^*  This  case  b  attended  with  difficulty; 
and,  afler  all  the  attention  I  have  been  able  to  give  to  it,  my 
opinion  differs  from  that  of  Lords  Meadowbank  and  Robertson. 
I  do  not  think  myself  entitled,  under  all  the  drcumstances  of 
the  case,  to  confine  my  attention  to  the  disposidon,  or  rather  the 
two  dispositions,  for  there  were  twa  I  must  take  the  whole  in- 
to view,  and  I  must  look  into  the  correspondence  for  an  expla- 
nadon  of  the  disposition  to  the  dominium  directum  being  sepa- 
rate and  posterior  to  the  disposition  to  the  property,  which  was 
before  consolidated  in  one.  I  am  quite  sensible  of  the  weight  of 
the  observation,  that  in  interpreting  a  deed,  your  decision  ought, 
in  a  great  measure,  to  be  limited  by  that  deed ;  but  I  do  not 
think  that  we  are,  in  all  cssesi  bound  to  stop  there ;  from  the 
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^  nature  of  the  transaction  I  wa  bound  to  look  to  what  led  to  that 
transaction,  and  particularly  so  here,  as  there  u  express  refe- 
rence in  the  disposition  to  tiie  nnsdves  of  sale,  and  thejr  are  only 
to  be  explained  by  the  oorrespondenoe  and  previous  oommuiungs. 
Looking  to  the  correspondence,  I  must  fairly  say,  that  it  is  kn« 
possible  for  a  doubt  to  exist  in  my  mind,  that  it  was  aehtm  et 
tractaium  between  the  two  gentlemen  that  there  was  a  freehold 
qualification  conveyed.  Was  there  not  the  fullest  right  in  Mr. 
Gordon  to  rely  on  that  as  an  undisputed  fact  ?  He  saw  Genetal 
Hughes  was  not  only  in  possession,  but  his  ancestors  and  prede- 
cessors were  in  possession  of  it,  and  he  meant  to  convey  it  to 
Mr.  Grordon  as  a  full  qualification,  as  m  e3dsting  qualification  in 
the  countjT  of  Ayr.  I  have  not  a  doubt  that  it  was  a  matter  of 
as  much  surprise  to  him  as  to  the  purchaser  to  find  it  turn  out 
otherwise,  and  that  when  he  conveyed  the  estate,  he  thoroughly 
believed  he  was  conveying,  not  the  mere  parcel  of  small  valua- 
tion of  L.  87  Scots  new  extent,  but  a  forty  shilling  land  of  old 
extent,  which  was  to  entide  him,  as  it  entided  the  seller,  to  a  vote. 
I  have  not  a  doubt  that  that  was  die  meaning  and  understand* 
ing  of  the  parties,  and  that  the  compietest  bonajides  to  that  eC- 
feet  existed  on  the  part  of  both,  the  seller  and  the  purchaser. 
G^eral  Hughes  was  not  to  warrant  questions  of  law,  no  doubt ; 
but  that  he  meant  to  convey  a  valid  qualification,  I  apprehend 
to  be  quite  clear.  Then,  is  there  any  such  insurmountable  diffi- 
culty  in  the  law  of  Scotland,  as  to  prohibit  me  from  giving  re- 
dress in  such  a  case  ?  I  apprehend  that  it  does  not  sdve  the 
question,  to  say  that  it  is  not  expressly  warranted,  for  you  must 
look  to  the  missives,  and  they  can  only  be  explained  by  the  cor- 
respondence. 

<  Tjien,  what  do  the  decisions  say  ?  I  have  looked  into  the 
case  of  Lochbuy,  and  I  must  own  that  it  appears  to  me 
clear  to  demonstration,  that  it  is  the  case  now  here.  Is  it  not 
pertinent  to  this  case  that  Mr.  Gordon  wanted  to  get  a  vote  in 
the  county,  and  that  an  explicit  answer  was  made  to  the  ques- 
tions on  that  head  ?  The  reasons  in  diat  case  of  M^Leau  I  would 
like  to  see  embodied  in  the  interlocutor  in  this  case.  Lord  Hea- 
dowbank  sud,  that  he  could  not  have  concurred  in  that  decision, 
but  I  apprdiend  we  are  not  entiUed  to  stir  it  I  [Miesumeit 
was  deliberately  considered  at  the  time  it  was  pronounced,  and 
I  don't  feel  myself  entitled  to  go  contrary  to  it    I  hold  that  it 

( rules  this  case^  if  the  summons,  as  it  now  stands,  includes  it.  jM 


AFFORD  A  FRBEHOLD  QUALIFICATION.     9S8 

to  that  I  have  some  little  doubt ;  but^  on  the  whole,  I  rather 
think  we  are  entitled  to  get  over  the  difficulty.'* 

Lord  Meadawbank.  <  I  don't  object  to  the  decision  in  the  case 
of  McLean.  It  proceeded  on  grounds  that  would  warrant  our 
following  it  in  exactly  the  same  circumstances ;  but  you  will  ob« 
serve,  that  in  that  decision,  and  there  lay  my  opinion,  a  demand 
was  made  for  a  restitutio  inintegrwn.  It  was  that  restitutio,  in 
my  opinion,  which  authorized  the  looking  into  the  oorresponr 
dence  at  ail.  It  was  upon  that  ground  that  I  say  there  may 
have  been  a  jurisdiction  there.  There  was  a  right  to  look  into 
the  correspondence,  for  you  can  only  look  to  the  final  transaction 
when  it  is  to  be  sustained  and  carried  into  effect  But  when  you 
are  to  reduce  or  set  it  a^de  alt€>gether,  it  is  quite  competent,  un- 
doubtedly, to  look  into  the  correspondence.  In  such  case  you 
don'*t  touch  the  law  of  Scotland ;  and,  if  the  pursuer  was  now 
ready  to  reduce  it  in  substantialibus^  and  to  agree  to  a  restitutio 
in  integrum^  I  would  listen  to  him,  and  allow  him  to  give  in 
his  account  of  ameliorations,  for  I  am  satisfied,  as  well  as  my 
brethren,  about  the  true  import  of  the  correspondence.^ 

Lord  Gknke.  <  I  do  not  think  that  the  opinion  which  I  have 
formed  will  overturn  the  law  of  Scotland.  On  this  occasion,  I 
differ  from  my  brother,  as  to  what  would  be  overturning  the 
law.  I  think  there  may  oflen  be  a  great  deal  in  the  objection 
which  he  has  stated,  that  where  one  of  the  parties  is  injured 
there  should  be  a  restitutio  in  integrum.  At  the  same  time,  cir- 
cumstances may  occur  where  it  is  imposable  to  do  sa  In  the 
present  case,  if  the  pursuer  fails  in  obtidning  redress  on  his  own 
principles,  he  says  he  is  willing  to  put  an  end  to  the  transaction^ 
and  repeat  the  price.  If  the  Greneral  had  come  forward  and 
spoken  to  this  offer  explicitly,  I  would  have  been  very  willing 
to  have  listened  to  it,  but  he  has  not  done  so. 

<  As  matters  stand,  I  think  that  if  your  Lordships  are  of  opi- 
nion that  there  would  have  been  good  grounds  to  set  the  traiv- 
saction  altogether  aside,  it  would  be  better  to  accommodate  the 
matter  in  a  reasonable  way,  by  making  up  the  loss  between  the 
parties  than  to  overturn  the  sale  altogether,  which  has  stood  very 
long  without  objection.  On  that  account  I  really  consider  my- 
self not  at  all  embarrassed  with  the  difficulty  stated  by  Lord 
Meadowbank. 

*  I  rather  think,  if  I  had  been  to  draw  the  summons,  I  would 
not  have  called  it  a  summons  of  warrandice,  nor  would  I  have 
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rested  on  the  claase  of  warrandice.  But  the  fact  appears  to  mc 
to  be  this,  according  to  the  narrative  of  the  summons,  that  it 
had  been  raised  before  the  question  of  enrolment  had  been  finally 
decided  in  the  other  court ;  and  one  object  was,  to  call  mi  Gene- 
ral Hughes  to  come  forward  and  defend  the  right  which  he  bad 
disponed  to  the  pursuer;  and  it  contains  another  ooncluaon, 
that  if  the  pursuer  fails  in  that  action,  the  General  shall  be 
bound  to  indemnify  him. 

<  I  perfectly  agree  in  the  principles  which  I  have  heard  laid 
down,  that  when  parties  have  had  various  communings  together, 
which  end  in  a  formal  deed,  sufficient  in  itself  for  embracing  all 
the  objects  in  view,  then  we  are  to  understand  that  deed  itself 
to  be  the  last  communing,  and  to  consider  it  as  superseding  all 
the  others.    And  if  it  had  been  the  custom  to  engross  such  obli- 
gations and  conditions  as  that  of  which  fulfilment  is  now  demand- 
ed, in  disposiuons,  I  would  have  thought  there  was  a  great  deal 
in  what  has  been  said,  that  the  purchaser  must  be  understood  to 
have  been  satisfied  with  every  thing  when  he  accepted  the  deed. 
But  I  never  heard  nor  saw  a  clause  which  embraced  such  an  ob- 
ject as  that  now  in  view.     It  appears  to  me,  with  regard  to  a 
thing  of  this  kind,  which  is  not  by  our  form  made  directly  the 
regular  subject  of  a  disposition  by  one  man  to  another,^!  mean 
the  privilege  of  vodng  for  a  member  of  Pariiament,  that  the  cir- 
cumstance of  nothing  at  all  having  been  said  of  it  in  the  disposi- 
tion, cannot  affect  the  argument*    I  can  perfectly  understand, 
that  if  Mr.  Gordon  had  been  going  through  the  property  and 
looking  at  the  estate,  he  could  get  no  redress,  although  it  should 
have  turned  out  not  to  correspond  exactly  to  the  General's  ac- 
count of  it     But  even  in  such  a  case,  if  he  had  never  looked  at 
it  at  all,  and  had  no  opportunity  of  examining  it  for  himself,  but 
had  concluded  his  bargain  on  the  faith  of  the  General,  and  taken 
a  disposition  in  reliance  upon  him,  I  have  very  great  doubts  in- 
deed if  he  would  not  have  had  a  title  to  get  the  better  of  it;  as, 
for  instance,  if  there  had  been  a  materially  erroneous  description 
of  the  house,  he  surely  could  never  be  answered,  that  he  was  not 
to  go  out  of  the  disposition.  It  is  not  ordinary  to  describe  a  man- 
fflon-house  in  a  disposition,  and  I  donH  think  he  could  be  bound 
by  its  terms  unless  he  had. 

<  If  that  would  have  been  sufficient  to  found  a  resiUuHo  in  tn- 
tegrum^  what  difficulty  can  there  be  in  the  present  case  ?  The 
case  of  Lochbuy  goes  precisely  to  the  point.     I  don^t  see  how 
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we  can  get  the  better  of  it ;  and,  at  all  events,  at  pi^sent  we 
have  no  evidence  which  can  entitle  us  to  do  it.  In  this  case 
something  more  than  the  mere  separate  value  of  the  subject  was 
given  on  account  of  the  privilege  of  voting,  and  I  don^t  think 
that  any  man  is  entitled  to  make  advantage  of  the  error  of  an- 
other—indeed of  his  own  error,  if  he  can  possibly  repair  it  It 
is  said  that  we  have  no  actio  quanii  minoris.  Very  likely  so ; 
but,  I  think,  in  this  case,  there  was  a  distinct  communing  for  the 
right  of  voting ;  and  we  have  what  will  answer  the  purpose ;  we 
have  actions  of  damages  for  reparation  of  any  thing  that  occurs 
from  mere  accident.  What  injury  can  it  be  said  lliat  General 
Hughes  is  suffering,  when  he  is  giving  back  something  that  he 
ought  not  to  have  got  ?  That  very  case  of  Lochbuy ;  for  1  look* 
ed  at  it  from  thinking  it  too  shortly  stated  in  the  papers,  is  enti- 
tled '  error  in  substantialUms.'*  If  you  don^t  remedy  the  error, 
it  leaves  the  one  party  a  profiter,  while  the  other  party  is  the 
worse.  I  formerly  stated  the  supposition  of  the  house  not  hav- 
ing been  such  as  was  expected  or  held  out.  Any  thing  that 
could  have  been  said  on  that  head  would  have  been  barred  if 
the  purchaser  had  seen  it  himself,  and  said  nothing  against  it 
In  the  same  way,  if  the  extract  of  the  retour  had  been  shewn  to 
the  pursuer^s  man  of  business,  previously  to  his  ending  the  bar- 
gain, I  could  have  entertained  the  argument.  The  vote  would 
have  been  lost  by  a  circumstance  for  which  neither  of  them 
would  have  been  answerable,  and  the  answer  wduld  have  been, 
the  defect  would  have  been  discovered  if  you  had  looked  proper- 
ly into  the  title-deeds.  What  representation  could  have  been 
more  in  bonajidt  than  that  the  vote  in  question  was  a  good  one? 
It  comes,  on  the  whole,  to  an  innocent  mutual  error,  for  which 
neither  of  the  parties  are  answerable ;  and  I  think,  unless  you 
redress  it,  the  one  party  profits  at  the  expense  of  the  other, 
which  would  be  very  unjust.* 

The  Court  *  repel  the  defences  proponed :  Find  it  relevant  to 
^minish  the  price  qfthe  landi^  thaiitwas  intended  by  the  parties 
iiai  the  lands  JunM  entiik  (he  purchaser  to  a  qualification  as  a 
\freeholjiery  affording  a  right  to  vote  at  elections :  ordain  the  pur- 
suer to  give  in,  within  ten  days,  a  printed  condescendence  of  the 
amount  of  diminution  of  price  demanded  by  him,  as  well  as  of 
the  damages  concluded  for.* 
A  reclaiming  petition  was  presented  against  this  judgment,  on 
adviyog  which,  with  answers,  the  Court  adhered  to  their  interlocu<« 
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tor.    On  this  oocamn.  Lord  Gknlee  aud,  ^  I  am  clearly  of  opi* 

<  nion  that,  if  General  Hughes  were  to  come  forward,  fairly  and 

<  seriouslyt  to  insist  on  a  reHUutio  in  tniqgfrtim,  we  ought  to  allow 
« it ;  but  when  he  will  not  do  that,  I  think  it  is  quite  clear  that 

<  he  is  bound  to  indemnify  Mr.  Grordoa  for  the  loss  *. 

The  cases  which  have  now  been  stated  were  cases  of  W)Utniary 
sale.  But  that  the  same  rule  ap{dies  to  Judicial  sales,  appears 
from  the  following  case,  which  at  the  same  time  illustrates  the  dis^ 
tinction  between  a  daim,  such  as  that  now  under  consideration^ 
and  a  claim  for  an  abatement  on  account  of  an  alleged  error  in 
the  value  of  the  thing  sold^  for  which  no  abatement  is  allowed. 

M^Leod  of  Muiravonside  bang  creditor  to  Sir  James  Campbell 
commenced  a  process  of  ranking  and  sale  of  his  estate  before  the 
Court  of  Sesuon*  A  proof  of  the  rental  was  led  in  April  I7S&, 
but  the  lands  were  not  sold  till  1761,  when  the  pursuer,  William 
Wilson,  and  two  other  persons,  became  purchasers*  Mr.  Wilson, 
after  having  particularly  examined  the  subjects,  discovered  that 
some  bouses,  which  had  been  added  to  the  judicial  rental,  as  yield- 
ing  a  considerable  sum  when  the  proof  was  led,  had,  unce  that 
period,  become  entirely  ruinous,  and  of  no  value :  that  some  of 
the  lands  had  been  overrated,  and  yielded  a  rent  considerably 
inferior  to  what  they  were  stated  at  in  the  judicial  rental,  and  that 
one^fburth  of  the  teinds,  the  whole  of  which  hekadboughi  and  paid 
Jbr  along  with  the  lands/never  belonged  to  the  bankrupt,  iu^ 
property  of  the  crown.  On  account  of  the  houses  having  become 
ruinous,  and  the  diminution  of  the  rent  of  the  lands,  the  pursuer 
Wilson  claimed  a  deduction,  and  the  other  two  purchasers  in  con* 
junction  with  him  demanded  a  deduction  on  account  of  the 
error  in  regard  to  the  teinds.    The  judgment  of  the  court  was: 

<  The  Lords  found  that  the  purchasers  were  entitled  to  a  deduc- 

<  tion  of  a  fourth  part  of  the  teinds,  and  repelled  the  haill  other 

<  deductions  claimed,^  IFibon,  4rc.  v.  Oreditore  of  Campbell,  14th 
Nov.  1764. 

470.  II.  In  the  law  of  EngLuid,  as  has  been  stated  in  the  pre- 
ceding chapter,  the  general  rule  is,  that  in  order  to  subject  the 


•  Goriom  ▼.  Hmghet^  IdUi  Jooe  ISISL  It  will  be  obwrYed,  Ihtt  the  judgment  of 
the  Court  to  thit  cMc*  not  otAj  alloiwd  a  deduction  f ran  Uie  prfoi^  but  ebo  tpponit- 
cd  the  purraer  to  eondcflcend  on  the  emount  qf^  danmgew  amdndei  fir.  It  doee 
not  appear,  however,  fron  any  report  at  leaat,  that  the  question  of  damafn  was  pro« 
ccedcd  in.    See  en  thU  queition,  L  45.  C  cfc  Cimir,  Empin  and  VoH^  1.  617.  §  S. 
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vendor  in  an  obiigatimi  of  warninty,  there  must  either  be  an  ex« 
press  agreement  to  that  effect,  or  fraud  on  his  part,  Supra j  No. 
411.  It  is  not  to  be  supposed  from  this,  however,  that  in  no 
case  can  the  vendee  obtain  redress  of  any  iori  on  aecountof  faults 
in  the  thing  sold»  except  where  there  is  an  express  warranty.  On 
the  contrary,  there  are  vanous  cases  in  which  the  vendor,  from 
the  terms  of  the  contract,  is  subject  to  an  impUed  toarraniy^  of  a 
nature  varying  according  to  the  ctrcumstances. 

471.  (1.)  When  gooda  are  sold  bgf  sample f  there  is  an  implied 
warranty  that  the  bulk  shall  be  equal  to  the  3ample,  otherwise- 
the  vendee  is  not  bound  to  take  it  upon  any  terms,  although  there 
may  have  been  no  fraud  oi^  the  part  of  the  vendor,  and  although- 
the  custom  may  be,  that  under  such  drcumstanccs  the  bargain 
shall  stand  good  upon  an  allowance  being  made  for  the  inferiority 
of  the  bulk  to  the  sample.  This  was  exemplified  in  the  following 
case: 

At  a  public  sale  the  defendants  purchased  of  .the.]dainti£E^  by- 
sample,  16  hhds.  of  sugar,  at  SOs*  per  cwt  On  examining  the  su-^ 
gars  purchased,  it  was  found  that  they  did  not  correspond  in  co^ 
lour  with  the  samples,  and,  in  the  opinion  of  the  brokers  who  then 
saw  them,  were  less  valuable,  by  five  or  six  shillings  a  hundred 
weight.  The  (daintifi^,  however,  required  that  the  defendants 
should  take  the  sugar,  on  being  allowed  a  compensation  for  the 
inferiority,  insisting  that,  according  to  the  usage  of  the  trade, 
when  samples  have  been  drawn  without  fraud,  and  the  bulk,  not^ 
withstanding,  proves  inferior,  sworn  brokers  are  to  be  called  in  to 
estimate  the  difference,  and  the  vendor  making  an  allowance  fbc 
this,  the  purchaser  must  stand  to  bis  bargain*  The  defendants 
refused  to  accede  to  this  proposal,  alleging  that  the  sugars  were 
unfit  for  the  purpose  for  which  they  bought  them. 

It  appeared  that  the  sugars  in  question  arrived  in  the  West  In- 
dia docks  in  November  1806,  and  tliat,  in  pursuance  of  the  dock 
act,  as  they  were  landed  samples  were  taken,  which  were  the 
samples  exhibited  at  the  sale  to  the  defendants  on  9th  April  fol- 
lowing. From  being  exposed  to  the  air  during  this  long  intorval 
they  had  become  much  whiter  than  when  originally  taken,  or  than 
fresh  samples  drawn  on  the  11th  of  April,  although  the  latter, 
when  produced  to  the  jury  at  the  trial,  appeared  nearly  of  the 
same  hue.  The  witnesses  stated  that  both  were  of  equal  grain, 
and  likely  to  contiun  the  same  quantity  of  saccharine  matter,  so 
that  at  the  time  of  the  sale  they  would  have  been  of  equal  value 
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to  the  sugdr  baker ;  but  that,  for  retail,  much  more  depends  oil 
the  colour  than  the  quality.  The  act  of  Parliament  enables  the 
importcf  of  sugars  at  any  time  to  obtain  fresh  samples,  while  the 
purchaser,  at  a  public  sale,  has  no  means  of  knowing  when  the 
samples  exhibited  have  been  drawn.  Lord  Ellenboiougli 
The  question  here  is,  whether  the  contract  has  beensul 
performed.  Does  the  sugar  accord  with  the  sample  exhibited  at 
the  sale  ?  If  I  buy  a  commodity  wholly  discordant  to  thUt  whidv 
is  promised  me,  I  am  not  bound  to  accept  of  a  eompensatien  fiir 
the  dissimilarity*  This  is  not  a  performance  of  the  contract 
And  though  there  should  prevail  an  habitual  mode  of  arrange- 
ment between  dealers  in  the  article,  I  have  always  a  right  to 
say,  *  Is  this  what  I  meant  to  purchase  ?*  A  spirit  irf*  candour  and 
accommodation  may  lead  to  a  compromise  between  the  parties  s 
but  the  legal  mode  of  dealing  is,  that  if  the  artiele  agreed  on  is 
not  furnished,  I  may  reject  it,  and  keep  my  mpney  in  my  pddcet. 
It  appears  that,  with  respect  to  sugars,  there  will  be  a  difference 
between  the  bulk  and  the  sample,  where  the  sample  has  been  for 
some  time  exposed  to  the  air;  and  if  the  party  had  full  notice 
when  the  sample  was  drawn,  he  might  be  expected  to  calculate 
upon  the  difference ;  but  all  that  is  communicated  at  these  sales 
is,  that  the  sugars,  of  which  samples  are  produced,  lie  in  the 
docks,  and  the  bidders  have  a  right  to  presume  that  the  samples 
have  been  recently  drawn.  Did  the  sugar  in  question  then  ac« 
cord  in  quality  with  the  sample,  and  was  it  fit  for  the  purposes  in 
the  contemplation  of  the  purchasers.  Verdict  for  the  defendants, 
Hibbert  v.  Shee  and  another ^  1  CMDpb.  118. 

47S.  As  to  what  constitutes  a  sale  by  sample,  it  has  been  held 
that  the  mere  circumstance  ^a  Mmple  haroing  been  exhibited  ai  ike 
time  of  ike  eaU^  will  not  make  it  a  sale  by  sample,  nor  subject  the 
vendor  to  the  implied  obligation  that  the  bulk  is  equal  to  the 
sample^  because  a  sample  may  be  produced,  not  as  a  warranty  that 
the  bulk  corresponds  to  it,  but  to  enable  the  purchaser  to  form  a 
reasonable  judgment  of  the  commodity.  Per  Lord  EUenboroftgh  in 
Gardiner  v.  Gra^,  4  Campb.  144.  The  contract,  therefore,  must 
expressly  refer  to  the  sample;  and  unless  this  is  done,  it  iriU  not 
be  held  as  part  of  the  contract,  that  the  vendor  engages  that  the 
bulk  diall  be  equal  to  the  sample.  Further,  although  a  sample 
may  have  have  actually  been  exhibited  at  the  sale,  yet  if  the  sde 
note  says  nothing  of  it,  the  vendee  will  not  be  allowed  to  prore 
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the  fact,  so  as  to  controul  the  terms  of  the  written  agreement,  Mey* 
er  V.  Everth^  4  Campb,  22. 

47S*  (2.)  Although  tfiere  be  no  express  warranty,  and  although 
no  sample  may  have  been  shewn  and  referred  to  in  the  contract, 
so  as  to  subject  the  vendor  to  an  implied  warrofniy  that  the  bulk 
i*  equal  to  ike  sample,  yet  where  the  contract  deecribes  the  goods 
sold  as  of  a  certain  kind  or  denomination^  although  the  vendee 
is  not  entitled)  without  an  express  warranty,  to  inmst  that  they 
diall  be  of  any  particular  quality  or  fineness,  jet  he  is  entitled  to 
expect  a  saleable  article  answering  the  description  in  the  contract, 
and  there  is  an  implied  warranty  to  iMs  effect. 

So  it  was  held  in  acase  where  the  first  count  of  the  declaration  sta- 
ted that  the  defendant  undertook  that  IS  bags  of  waste  silk  purcha- 
sed of  him  by  the  plaiottfi*  should  be  equal  to  a  sample  produced  at 
the  sale.  Other  counts  stated  the  defendant's  promise  to  be  that  the 
silk  should  be  waste  sUk,  of  a  good  and  merchantable  quality.  The 
silk  in  question  was  imported  fix>m  the  Continent,  and  before  it 
was  landed,  samples  of  it  which  the  defendant  had  recaved  in  a 
letter,  were  shewn  to  the  plaintiffs'*  agent  The  bargain  was  then 
made,  and  the  sale  note  was  written,  which  merely  mentioned  that 
IS  bags  of  waste  sWc  were  sold  at  10s.  6d.  per  pound,  without  re- 
ferring to  the  samples,  or  specifying  particularly  the  quality  of  the 
commodity.  The  &ilk  was  purchased  in  London,  and  sent  down 
to  the  defendant  in  Manchester.  On  its  arrival  it  was  found  to  be 
much  inferior  to  the  samples,  and  of  a  quality  not  saleable  under 
the  denomination  of  waste  silk.    Lord  EQenborough  said,  <  I  think 

*  the  plaintiffs  cannot  recover  on  the  count  alleging  that  the  silk 

<  should  correspond  with  the  sample.     The  written  contract  con- 

*  taining  no  such  stipulation,  I  cannot  allow  it  to  be  superadded  by 

<  parole  testimony.    This  was  not  a  sale  by  sample.    The  sample 

*  was  not  produced  as  a  warranty  that  the  bulk  corresponded  with 
« it,  but  to  enable  the  purchaser  to  form  a  reasonable  judgment  of 

<  the  commodity.     I  am  of  opinion,  however,  that,  under  such  dr- 

*  cumstances,  the  purchaser  has  a  right  to  expect  a  saleable  article, 

<  answering  the  description  in  the  contract.    Without  any  particu* 

<  lar  warranty,  this  is  an  implied  term  in  ewy  such  contract. 

<  Where  there  is  no  opportunity  to  inspect  the  commodity,  the 
^  moxvoi  of  caveat  emptor  does  not  apply.    He  cannot,  without 

<  a  warranty,  insist  that  it  shall  be  of  any  particular  quality  or  fine- 

*  ness ;  but  the  intenti<Mi  of  both  parties  must  be  taken  to  be,  that 

<  it  shall  be  saleable  in  the  market,  under  the  denomination  men* 
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*  tioned  in  the  contract  between  them.     The  purchaser  canndl 

*  be  supposed  to  buy  goods  to  lay  them  on  a  dunghill.    The  ques* 
^  tion  then  is,  whether  the  commodity  purchased  by  the  plaintiff 

<  be  of  such  a  quality  as  can  be.  reasonably  brought  into  the  mar-* 

*  ket,  to  be  sold  as  waste  silk  ?  The  witnesses  describe  it  as  unfit 

<  for  the  purposes  of  waste  silk,  and  of  such  a  quality  that  it  can^ 
*'  not  be  sold  under  that  denominatio9«^  Verdict  for  the  pl^ntiff*. 

474.  (3.)  In  the  cases  which  have  now  been  mentioned,  the 
vendor  was  held  to  have  engaged,  by  the  terms  of  the  contract,  to 
furnish  a  commodity  of  a  certain  quudUy.  In  the  following  case, 
it  was  held,  that  although  the  vendor  may  not  be  bound,  from  the 
terms  of  the  contract,  to  furnish  goods  of  a  certain  quality,  yet  if 
ofUf  ihingis  done  which  has  the  effect  qfmideading  the  vendee^  and 
inducifig  him  to  believe  thai  it  is  of  a  better  guaJitjf  than  it  trviy  m, 
on  action  will  lie  as  for  fraud. 

This  was  an  action  upon  the  case  for  a  deceit  in  the  sale  of 
some  pimento,  where  it  appeared  that  the  defendants,  who  were 
brokers,  had  a  sale  by  candle,  on  29lh  March,  181 0,  and  had  pre- 
viously circulated  a  catalogue  of  sale,  in  which  were  included, 
^  187  bags  of  pimento  bonded,^  and  at  the  foot  of  the  catalogue 
was  inserted  the  following  declaration,  <  the  goods  to  be  seen  as 
^  specified  in  the  catalogue,  and  remainder  at  No.  S6,  Camomile 
^  Street.^  The  defendants  had^  about  two  months  before,  purchas* 
cd  the  pimento  in  question  for  their  principal,  at  a  sale  oompre* 
hending  both  damaged  and  undamaged  pimento,  under  a  cata- 
logue which  stated  this  to  be  sea-damaged*  The  purchaser  had 
since  re-packed  it.  Pimento,  although  not  damaged^  yet  if  it  has 
been  re-packed,  or  is  contained  in  bags  that  have  been  discoloured 
by  sea  water,  produces  a  less  price  in  the  market  than  jnmento  of 
the  same  quality,  which  has  not  been  re-packed,  nor  the  bags  dis» 
coloured.  The  defendants  had  drawn  from  the  bulk,  for  the  pur- 
posesof  the  present  sale,  samples  which  were  impartially  taken^ 
and  were  exhibited  to  the  bidders,  whereby  it  appeared  to  be 
dusty  and  of  an  inferior  quality,  but  U  did  not  thereby  appear  that 
it  had  been  sea-damaged,  neither  did  it,  nor  can  it  ever  appear  by 
the  sample,  whet^r  pimento  has  been  re-packed  or  not  The 
plaintiffs  became  tiie  purchasers.  Pimento  is  sometimes  sold  with 
an  express  warranty  of  soundness ;  but  when  damaged  juraento  is 


•  Gardiner  ▼.  GV«y,  4  Campb.  144.    See  to  the  tame  efibct*  T)fe  v.  /^Huorv,  3 
Umpb.  462.  Jiovc  ?.  OOorH,  1  Starkk,  140.  Bridgt  v.  WMh,  <ML  60L 
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olTered  to  sale  by  auction,  it  is  usual  in  the  trade  to  state  that  it  is 
damaged,  and  if  nothing  is  added  with  respect  to  its  quality,  it  is 
supposed  to  be  sound.  The  goods  in  quesUon  were  offered  to  sale 
by  tlie  auctioneer  without  any  addition  or  comment,  and  though 
the  advertisements  stated  that  it  was  to  be  seen  at  the  docl^s,  they 
were  not  distributed  till  the  day  before  the  sale,  and  no  one  in  fact 
then  inspected  the  goods.  At  the  trial,  the  jury  sud  that  the  state 
of  the  goods  ought  to  have  been  communicated  by  the  defendants 
to  the  plaintiffs,  and  found  a  verdict  for  the  pluntiffs,  subject  to 
two  pcnnts  reserved,  arising  from  an  ol]gection  to  the  form  of  the 
action.  Afterwards,  upon  an  application  to  set  aside  the  verdict  in 
the  Court  of  Common  Pleas,  Mansfield^  C.  J.  after  speaking  to  the 
question  of  form,  said,  <  Since  it  is  usual  to  mention  the  fact  if 

*  pimento  is  sea*damaged,  when  this  is  not  mentioned  as  such,  how 
'  would  any  one  understand  the  catalogue,  having  simply  the  word 

*  pimento,  but  not  p^rticularnEed  as  being  sea-damaged  ?  As  to  the 

<  sample,  it  is  in  evidence  that,  from  that,  no  judgment  can  be 
^  formed  respecting  the  sea-damage,  the  knowledge  of  which  can 
^  only  be  had  from  inspecting  the  bags.     These  defendants  then 

*  do,  as  is  alleged  in  the  third  count,  sell  it  as  pimento  not  sea-da- 

*  maged.    There  are,  it  is  true,  in  that  all^ation,  the  other  gen« 

*  ^al  words  of  sound  quality^  and  in  good  state  and  condition,  but 

*  they  do  not  seem  to  mc  so  to  vary  the  count,  as  to,  prevent  the 

*  plaintiff  from  recovering  on  that  count  in  a  case  where  the  defen* 
^  dants,  upon  selling  seardamaged  pimento,  have  not  made  the  re« 

<  presentation  which  is  usually  made  by  persons  selling  pimento  of 

*  that  description.* 

Heaihj  /• — <  concurred  and  mentioned  a  trial  before  himself  on 
'  the  hopie  circuit,  in  an  action  on  the  sale  of  some  sheep  sold  as 

*  stock,  and  the  evidence  was,  that  by  the  custom  of  the  trade, 
^  stock  were  understood  to  be  sheep  that  were  sound,  and  he  di- 

*  rected  the  jury  that  it  amounted  to  an  implied  warranty  that 

<  they  were  sound,  and  that  direction  was  never  questioned  when 

<  ihe  case  afterwards  came  before  the  Court  of  Sling^s  Bench,  Vonr^ 
▼.  Bowdtfif  4  TaunL  847. 

*  476.  In  treating  of  the  vendor'^s  obligation  of  warranty  accord- 
ing to  the  law  of  England,  it  was  mentioned  that  where  there  is  an 
express  warranty,  the  vendee  is  not  bound  to  return  the  thing  sold, 
or  to  give  notice  of  any  defect,  in  order  to  entide  him  to  bring  his 
action  for  breach  of  the  warranty,  StiprOj  No.  450.  It  appears  that 
a  different  rule  has  been  established  in  the  class  of  cases  now  under 
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consideration,  where  the  vendor  is  subjected  to  an  k^lied  warranljf 
in  consequence  of  the  terms  of  the  contract  touching  (A«  quaUtj/  of 
the  goods. 

So  in  a  case  where  an  action  was  brought  for  the  value  of  a 
quantity  of  bear  furnished  to  the  plaintiff,  for  the  purpose  of  being 
shipped  to  Gibraltar,  upon  the  ground  that  the  beer  was  bad,  and 
wholly  unfit  to  be  shipped  to  Gibraltar,  it  appeared  that  the  beer 
was  delivered  in  May  1806,  to  be  shipped  to  Gibraltar  in  the  foU 
lowing  autumn,  and  that  in  July  it  was  discovered  to  be  <^  a  bad 
quality,  and  unfit  for  the  purpose  intended.  The  earliest  notice  pro- 
ved for  the  defendants  to  take  back  the  beer  was  in  Decefnbery  ipK* 
vious  to  which  the  plaintiff  had  exposed  the  casks  containing  it  to 
the  open  air  in  a  court  yard*  Lord  Eilenborough  <  held,  that  the 
^  plaintiff  was  precluded  from  objecting  to  the  quality  of  the  beet 

*  after  having  kept  it  so  long.    It  was  the  duiy  i^the  fwrchaser  of 

<  any  commodity^  immediately  upon  Hsoofoering  that  it  woe  noi  ac- 
^  cording  to  order,  and  unfit  for  the  purpose  for  which  it  was  in- 

*  tended^  to  retwm  U  to  the  vendor,  or  to  give  him  notice  to  take  U 

<  back»    Here,  according  to  the  plaintiff's  own  case,  he  knew  cer- 

<  tainly  in  July  that  the  beer  was  unfit  to  be  sent  to  Gibraltar, 

<  and  there  is  no  evidence  of  his  having  intimated  this  to  the  de- 

<  fendants  before  December,  when  the  season  for  their  exporting 

<  it  was  over,  and  when  they  might  have  lost  the  opportunity  of 

<  disposing  of  it  at  home.    Under  these  circumstances,  the  platii- 

<  ^  must  be  presumed  to  have  assented  to  its  being  of  a  good 

<  quality,  and  to  have  acquiesced  in  the  due  perfiarmance  of  the 

<  contract  on  the  part  of  the  defendants,**  Fisher  v.  SamudOf  I 
Campb.  190. 

In  a  later  case  of  the  same  kind,  where  the  quality  xiS  a  quantity 
of  clover  seed  was  objected  to  in  an  action  for  the  price,  Lord  £t 
lenborough  called  upon  the  vendee^s  counsel  <  to  prove  that  he 
^  had  offered  to  return  the  seed  upon  discovery  of  its  inferkirity, 

<  before  he  would  receive  evidence  that  it  did  not  answer  the  or- 

<  der,'  Groning  v.  Mendham,  1  Starkie,  267 1  see  also  Mowe  v.  Os* 
born,  Ibid.  140. 
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PART    IV. 


OP  THE  OBLIGATIONS  OF  THE  VENDEE. 


476.  FjtoM  the  nature  of  the  contract,  the  vendee  is  bound, 
without  any  express  agreement,  in  the  ^rH  place,  to  pay  the  siU 
ptdated  price ;  and,  in  the  second  place,  to  carry  away  the  ihing 


CHAP.  I. 


OF  THE  OBLIGATION  OF  THE  VENDEE  TO  PAY  THE  PRICE. 

477.  The  chief  obligatioi]^  ariung  from  the  nature  of  the  con* 
tcact  upon  the  part  of  the  vendee^  is  to  pay  (he  price  agreed  on. 

478.  When  no  term  is  fixed  by  the  contract^  the  vendor  may 
demand  payment  of  the  price  immediately  upon  offering  delivery 
of  the  thing  sold,  Poth.  Conir.  de  Vente,  No.  S79;  Domain  1.  66. 
§«. 

470.  If,  after  the  completion  of  the  contract,  the  vendor  has, 
widmut  any  fault  of  his  own,  become  unaUe  to  make  delivery,  the 
price  is,  notwithstanding,  due  by  the  vendee*  But  the  vendor 
cannot  demand  payment  of  the  price  while  he  is  himself  in  mora 
to  deliver  the  thing  sold,  Poik.  Conir.  de  VenUf  tU  eupra ;  Vide 
ie^ay  No.  501. 

460.  The  following  pcnnts  may  be  noticed  upon  this  subject  in 
liie  law  of  England. 

481.  (1.)  Suj^pose  that  the  bargain  is  struck,  but  that  there  is 
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no  agreement  on  the  |Mirt  of  the  vendor  to  give  credit ;  in  this  case 
the  rule  is,  that  <  the  vendee  cannot  take  the  goods  until  he  ten» 

*  ders  the  price  agreed  on.     But,  if  he  tenders  the  money  to  the 

*  vendor,  and  he  refuses  it,  the  vendee  may  seize  the  goods,  or 
*'  have  an  action  against  the  vendor  for  detaining  them,^  2  Bloc 
Com.  448. ;  and  this  rule  holds  although  earnest  has  been  jMud, 
because  <  earnest  only  binds  the  bargaiB,'  and  gives  the  party  a 

*  right  to  demand,  but  then  a  demand  without  the  payment  of  the 

*  money  is  void,^  Per  HoUy  C.  J.  in  Lan^gJbrU  v.  Adm\;autraiT%x 
oJTyler^\  SaOc.  113. 

488.  But  although  it  be  the  general  rule  that  payment  may  be 
demanded  immediately  on  delivery  of  the  goods,  yet  it  appears 
from  the  following  case,  that  when  a  certain  time  is  allowed  to  the 
vendor  to  make  delivery,  be  cannot,  after  having  delivered  a  pari 
only  of  the  goods,  sue  for  the  price  even  of  the  part  delivered. 

This  was  in  an  action  for  goods  sold  and  delivered,  where  it  ap- 
peared at  the  trial,  that,  on  the  lOih  of  September,  1804,  the  plain* 
tiiF  agreed  to  sell  to  the  defendant  100  bags  of  hops  at  fifis.  per 
cwt.  to  be  delivered  on  or  before  the  lei  of  January^  1805,  0$  U 
might  beagreeMe  to  theplaini^.  On  the  12th  of  December,  12 
bags  were  delivered,  and  on  the  same  day,  or  the  next,  payment  of 
that  quantity  was  demanded,  and  being  refused,  the  writ  was  sued 
out  on  ISth  December.  The  presiding  judge  being  of  opinion 
that  the  plaintiff,  having  agreed  to  deliver  I  CO  bags  of  hops  by  a 
particular  day,  was  not  endtled  to  bring  an  action  upon  delivery 
of  a  part  of  the  goods,  nonsuited  plaintiff ;— and  upon  a  moUon  to 
set  aside  the  nonsuit  in  the  Court  of  Common  Pleas,  <  The  Court 

*  was  clearly  of  ojnnion  that  the  contract  was  entire,  and  could  not 

*  be  split,  and  that  the  plaintiff,  therefore,  had  no  right  to  bring 

<  an  action  u  ntil  the  whole  quantity  was  delivered,  or  until  the 

*  time  for  delivering  the  whole  had  arrived,^  Waddinglon  v.  OHveTy 

483.  (2.)  Suppose  that,  although  credit  has  not  been  expressly 
given,  the  goods  have  beer^  delivered  unconditionally  without  be- 
ing demanded — in  this  case,  it  has  been  seen,  that  the  contract  is 
valid  in  the  same  way  as  if  the  price  had  l>een  paid  or  credit  given. 

*  If  the  party  deliver  the  goods  without  payment,  or  a  day  ap- 

<  pointed  for  payment,  that  is  sufficient  to  make  the  bargain  good,^ 
Com.  Dig.  Agreement^  B.  8.  mipra^  No.  11 

Accordingly,  in  the  following  case,  it  was  held,  that  although 
goods  have  been  sold  for  ready  money,  yet  if  the  vendof  deRrer 
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them  without  recetTing  payment,  he  thereby  waves  the  mode  of 
payment  stipulated  for,  and  lets  in  any  other  legal  mode,  for  ex* 
ample,  a  sett-off. 

'  The  plainliff  sold  goods  to  the  defendant  to  be  pind  for  in  ready 
money.  The  sate  was  on  the  15th  of  September.  The  goods 
were  delifered  on  the  I6th  t  but  when  payment  was  demanded  on 
the  17th,  the  defendant  inristed  on  setting  off  against  th^ 
claim  a  bill  of  the  plaintiff*s,  and  offered  the  balance  in 
cash.  It  was  held  by  the  Court  of  King's  Bench  that  he 
was  entitled  to  do  so.  Lord  EUenborau^  snd,  *  The  way 
4  in  whidi  it  has  struck  me  is  this,  that  the  plaintiff  should 

*  have  resisted  the  taking  away  his  goods  without  ready  money, 

<  whidi  he  would  have  had  a  right  to  do  by  his  agreement    But 

*  by  suffering  the  defendant  to  have  them  without  payment,  hehatf 

*  receded  from  his  agreement :  he  should,  consistently  with  hit 

<  own  stipulations,  have  detained  the  goods.    If  he  once  parts 

*  with  them  on  credit,  he  lets  in  a  sett-off.     Still,  the  sett^rfF  may 

*  not  be  good,  though  he  has  sold  upon  credit ;  and  supposing  it 

<  could  have  been  shown  here  that  this  UU  was  really  Ae  bill  nf 

<  another  person,  put  into  the  hands  of  the  defendant  to  sett  off 

<  against  his  debt,  that  might  have  presented  a  diffsrent  queation,^ 
Con\fwih  V.  Riotii^  2  M.  and  S.  510. 

484.  On  the  other  hand,  however,  it  appears  from  the  following 
ease,  that  when  it  is  agreed  that  the  goods  shall  be  paid  for  on  de« 
livery  by  a  bill  at  a  certain  date,  it  does  not  amount  to  a  waiver  of 
his  right  by  the  vendor,  that  he  has  allowed  the  vendee  to  carry 
away  part  of  the  goods  without  paying  for  them. 

I'his  was  an  action  of  assumpsit  for  the  non-delivery  of 
wood  purchased  by  the  plaintiff  from  the  defendant.  It  appeared 
that  the  wood  had  been  sold  to  be  paid  for  on  delivery  by  a  Inll 
at  two  months ;  that  the  defendant  had  permitted  the  plaintiff  to 
carry  away  a  part  of  it  without  receiving  any  bill,  but  that  he  had 
refused  to  let  him  have  the  remainder  till  it  should  be  paid  for  in 
terms  of  the  contract.  It  was  contended  on  the  part  of  the  plain- 
tiff, that  the  defendant  had  dispensed  with  the  condition  of  being 
paid  by  bill  at  two  months,  and  that  having  waved  it  once,  he  was 
bound  to  seek  payment  by  the  common  means.  But  Lfrri  JSZfen- 
borou^  held,  that  this  was  only  a  dispensation  |7fo  itmiOf  and 

<  that  the  vendor  was  entitled,  at  any  time,  to  stand  on  his  rights, 
^  as  they  if^ere  originally  established  by  the  contract  of  sale,^  PogHC 
V.  ShadbdU^  1  Campb,  «87. 

485.  (S.)  Where  the  sale  is  upon  credit,  a  distinction  must  be 
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made  according  as  the  i^gveonent  to  ^ve  credit  has  been  a  pari  ff 
ike  oo/ntraict  qfBole^  or  if  it  has  been  Toluotarily  gives  by  the  veo^ 
dor  wbeequenily  to  the  contracL  The  nature  of  this  distinctioa 
vas  thus  stated  by  E^e^  <7.  /.  id  an  aetion  of  assumpsit  for  goods 
sdd  and  delivered,  where  part  of  the  defence  was,  that  the  acUoa 
was  brought  before  the  time  giveo  for  cndit  was  exjNred*    *  If 

*  the  credit  g^ven  was  voluntary,  sub^uent  to,  and  not  making 
^  any  part  of  the  ori^^nal  contract,  it  certainljf  mi^  at  any  time 

<  be  retracted;  but  if  it  made  part  of  the  contract,  it  is  so  material  a 

<  part  of  it,  that  if  the  action  be  brought  within  the  time  limited 

*  for  credit,  it  cannot  legally  be  suppcnrted,  unless  it  was  not  a 

*  bona  fide  purchase  at  the  time  by  the  vendee :   For  if  he  aneant 

*  to  impose  on  or  defiaud  the  vendor  of  bis  goods,  the  defence 
«  will  not  avail;  De  S^mona  v.  Mmchwkh,  1  £jp.  N,  P.  C. 

480. 

48&  In  illustration  of  the  form»  part  of  this  rule,  the  follow- 
vpig  case  may  be  referred  to. 

In  an  aetion  of  aaeuimpeii  for  goods  sold  and  delivered,  the  de* 
Cence  was,  that  the  plaintiff,  in  discharge  df  the  bill,  which  was  for 
aoAliiiiery  goods  fiimished  to  the  defendant,  had  taken  three  pro* 
miseory-miCes  of  one  Finlay,  payable  at  the  house  of  a  Mn  Browne, 
and  had  given  the  defendant  a  receipt  to  that  effect .  The  notes 
had  been  sent  to  Browne,  and  he  was  appti^  to  respecting  the 
payment,  when  be  stated  that  he  had  no  effiaets  of  Finlay^s  in  his 
hands,  and  could  not  theiefore  pay  the  notes.  Upon  this  the  notes 
were  returned  to  Finlay  in  a  letter,  informing  him  that  they  wer^ 
so  returned  as  not  being  likely  to  be  paid. 

Upon  this  the  counsel  for  the  defendant  objected,  that  it  qipear- 
ed  these  notes  had  been  returned  before  they  were  payable;  and 
that  the  plaintiff  having  taken  them  in  discharge  of  her  debt  for 
goods  sold,  could  not  maintain  an  action  on  her  original  debt  for 
the  goods,  until  an  actual  default  in  the  payment  of  these  notes 
given  in  discharge  of  it,  as  the  notes  might  be  paid  when  they  be» 
came  due.  But  Lord  JCengfon  overruled  the  objection.  *  He 
said,  that  to  this  effect  the  law  was  clear,  that,  if  in  paymrat  of  a 
debt,  the  creditor  is  content  to  take  a  bill  or  note  payable  at  a 
future  day,  he  cannot  l^ally  commence  an  action  on  his  origiosl 
debt  lantU  such  a  bill  or  note  becomes  payable,  or  ddauk  is 
made  in  the  payment,  IkU  thaiifeuch  bill  or  note  ieqfno  wbr, 
as  if,  for  exam^e^  drawn  on  a  person  who  has  no  effects  of 

the  drawer^s  in  Us  hands,  and  who  therefore  refuses  it,  in  such 

s 
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<  case  be  may  consider  it  as  waste  paper,  and  resort  to  his  original 

*  demand^  and  sUe  the  debtor  on  it,^  Stedman  v.  Goochy  1  Esp.  & 
See  also  Brown  v.  Kewleyy  8  B.  and  P.  518. 

487.  Again,  When  the  agreement  to  give  credit  forms  a  part  of 
the  contract  of  sale,  the  effect  is,  as  has  been  stated,  that  the  ven# 
dor  cannot  bring  an  action  for  the  price  until  the  term  of  credit 
has  expired.  But  suppose  that  goods  are  sold  upon  a  certidn  cre- 
dit, and  to  be  paidjbr  at  the  escpiry  of  the  term  tf  credit  by  a  bill  at 
a  certain  date,  in  this  case,  although  the  vendor  cannot  maintiun 
an  9Ction  Jar  goods  eold  until  the  arrival  of  the  term  of  payment  of 
the  bill,  because  the  goods  are  not  agreed  to  be  paid  for  till  that 
time,  yet,  if  the  vendee  refuse,  or  fail  to  grant  the  bill  at  the  stipiu 
pulated  time,  the  vendor  may  bring  an  action  of  damages  on  the 
speciiU  contract  by  which  the  vendee  became  bound  to  grant  the 
bill,  and  in  that  action  he  may  recover  damages  for  the  toss  which 
be  sustains  by  being  deprived  of  the  particular  security  agreed  on, 
Mussen  v.  Price^  4  East,  147.  IhUton  v.  Solomonsonj  3  B.  and 
P.  582.  Brooke  v.  WkitCj  I  N.  R.  SSO.  Hoekim  v.  Duperoy^  9 
East,  498.  Thus,  if  by  the  contract  of  sak  it  b  agreed  that  the 
vendee  shall  pay  fiir  them  in  three  ffumihs  by  a  bill  at  tvo  months^ 
it  is  a  credit  of  Jive  monthsj  and  therefore  the  vendee  cannot  be 
sued  for  payment  till  the  expiry  of  that  term,  although,  if  he  fiul 
to  grant  the  bill  at  the  end  of  the  three  months,  he  may  be  aued  in 
a  special  action  on  the  case  for  damages,  on  account  of  the  breach 
of  contract  in  not  granting  the  bill.  So  far  with  regard  to  the  law 
of  England. 

488.  If,  betwixt  the  time  of  the  sale  and  the  delivery,  the  ven«» 
dor  is  obliged  to  be  at  any  charge  in  preserving  the  thing  sold,  the 
vendee  is  bound  to  reimburse  him,  because,  as  the  vendee  is  en- 
tided  to  the  fruits  during  that  period,  h^  ought  to  be  liable  for 
the  charges  attending  the  subject.    *  Post  perfectam  venditionem 

<  fcetus  quidem  pecorum  eraptori,  venditori  vero  sumptus,  ai  quos 

*  bona  fide  fecerit,  restitui  debere  notisnmum  est,^  1.  16.  Cod»  de 
act  empt.  Vide  1.  13.  §  23.  \.3S.%\.W.  de  act  empU  and  DonuUj 
1.  67.  §  10. 

489-  With  regard  to  the  right  of  the  vendor  to  demand  interest 
on  the  price,  the  following  was  the  general  rule  of  the  Roman 
law :  <  Ex  vtndito  actio  venditori  competit  ad  ea  consequenda, 

*  quae  ei  ab  emptore  prsestari  opcnriet.     Veniunt  autem  in  hoc  ju« 

<  dicium  infra  scripta :  In  primis  pretium  quanti  res  venit :  item 

*  usurs  pretii  post  diem  traditionis ;  nam  cum  re  emptor  fruatur, 
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<  sequissimum  est  eum  usuras  pretii  pendere,"*  I.  IS.  §  19«  and  90. 
ttdeact  etnpt    Vide  1.  5.  Cod.  de  act  empt  1. 18.  §  LfF.de  ugur. 

490.  When  the  vendor  had  not  yet  delivered  the  thing  sold,  he 
was  not  entitled  to  claim  interest  on  the  price,  unless  delivery  had 
been  offered  to  the  vendee  so  as  to  put  him  in  mora^  i.  IS.  Cod.  de 
act  empt. 

491.  The  claim  of  the  vendor,  on  account  of  the  vendee^s  de- 
laying to  pay  the  price,  was  expressly  limited  to  the  interest  of  the 
sum,  and  it  was  unlawful  to  stipulate  a  greater  sum  in  name  of 
damages.    <  Venditori  si  emptor  in  pretio  solvendo  moram  fecerit, 

*  usuras  duntaxat  prsestabit,  non  omne  omnino,  quod  venditor, 

*  mora  non  facta,  consequi  potuit ;  veluti  A  negotiator  fuit,  et, 

*  pretio  soluto,  ex  mercibus  plus,  quam  ex  usuris,  queerere  potuit, 
1. 19.  ff.  deper.  rei  vend.  Vide  1.  IS.  §  86.  fl.de  act  empt.  Domain 
I.  66.  §  6. 

'    49?.  The  general  rule  of  the  law  of  Scotland  with  regard  to 
the  payment  of  interest  on  the  price  by  the  vendee,  when  no  ex* 
press  agreement  has  been  made  upon  this  matter  in  the  contract, 
is  thus  stated  by  Erskine :  <  Interest  is  also  due  eos  lege  from  the 
nature  of  the  transaction.    Thus,  in  a  sale  of  lands,  or  of  a  life- 
rent right,  the  purchaser  is,  by  an  act  of  the  law  itself,  bound  to 
pay  interest  for  the  price  of  the  subject  bought,  from  the  term 
at  which  he  enters  into  possession  as  long  as  he  retains  the  price; 
for  the  price  becomes  a  eurrogahimy  or  thing  substituted  in  place 
of  the  subject  sold ;  and,  therefore,  the  interest  of  the  price  must 
be  given  in  consideration  of  the  fruits  of  that  subject.    This  ob- 
tains though  the  price  should  be  arrested  in  the   purchaser's 
hands,  after  which  he  cannot  pay  safety;  (Dt/rfe,  Feb.  17,  16M. 
L.  DuriCy)  or  though  the  delay  of  payment  should  be  owing  to 
die  seller,  who  had  not  furnished  the  purchaser  with  a  connected 
progress  of  titl&<leeds  sufficient  for  his  security,  (Stairj  Jan.  SS, 
1663;  L.  Balnagowany  Fount  July  8,  1681,  Gordon,)  for,  from 
whatever  cause  the  non-payment  may  proceed,  good  consdence 
will  not  suffer  the  purchaser,  at  the  same  time  that  lie  enjo3r8 
the  fruits  of  the  lands,  the  property  or  liferent  whereof  he  bad 
bought,  to  enjoy  also  the  profits  or  interest  of  the  price,  Forbes^ 
July  33, 1707.  But  if  the  purchaser,  unwilling  to  retiun  the  prioe^ 
shall,  on  the  seller^s  refusal  to  accept  of  it,  consign  it  in  a  proper 
and  legal  way,  it  stops  the  currency  of  interest,  nnce  the  piice 
is  no  longer  in  his  hands,*  Erelc.  S.  S.  79-    See  also  Stair^  1S9. 
L.  Gunie  and  Sfirling  v.  Ogilviey  20th  July,  1686.    Stkknff  v. 
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PaufUery  8di  March,  1627.  N.  Home  v.  L.tfRenUm^  7th  Fe- 
bruary, 16S8.  (Mar.  p.  545.)  Laurie^  17th  Dec.  16S8,  {Mar.  ibid.) 
Earl  afNiOudahj  v.  Duke  and  Duchess  of  Bucdeuchf  26(h  Fe* 
hruary,  1684.  Governor  of  WatsorCs  Hospital  v.  Creditors  ^ 
Merehieston,  81st  January,  1736,  (Elch.  Sakj  No.  S.) 
.  48S.  In  like  manner,  it  was  found  in  the  following  case  that  io* 
terest  was  due  on  the  price  of  moveables  from  the  term  iqppointed 
for  payment  of  the  price,  although  interest  was  not  expressly  ^ti« 
pulated. 

Dick  of  Fracafield  obliges  himself,  by  missive,  ^  to  pay  to  Mrs* 

<  Brower  at  Rotterdam,  in  August  or  September,  1741, 46S0  guild* 

<  ers,  1  stiver,  as  the  price  of  goods  furnished  by  her,  or  to  apply 

<  that  sum  towards  the  paying  of  what  fish  she  might  contract  fov 

*  betwixt  and  that  time,  in  her  option.*  A  parUal  payment  was 
made  to  her  at  the  time  a{^inted ;  but  no  further  correspondence 
seemed  to  have  taken  place*  Upon  the  renunciation  of  Dick^s  heir^ 
Brower  obtained  decree  of  adjudication,  oogniHonis  causoj  in  Dec. 
1746,  fyr  L.S73,  lis.  Id.  Sterling,  being  the  balance  then  due, 
with  interest  from  Sept.  1741.  In  a  ranjcing  of  Dick's  creditors^ 
it  was  objected  to  Brower^s  adjudication,  that  she  had  no  clum  foe 
interest,  as  it  did  not  appear  that  there  had  been  any  undue  delay 
on  the  part  of  Dick,  seeiog  she  did  not  allege  that  she  had  made 
her  election  of  having  the  money  paid  to  her  at  Rotterdam  in 
August  or  September,  174L    But  the  Lords  <  found  annual  rent 

*  due  upon  the  balance  of  L.S73,  lis*  Id.  Sterling,  from  Septem-» 
'  ber,  1741,'  Competition  Creditors  of  Dick,  lUk  Dec.  1756. 

494.  It  has  been  observed  that,  by  the  Roman  law,  interest  was 
not  due  upon  the  jHice  when  die  vendor  had  failed  to  deliver  the 
subject  at  the  stipulated  time. 

This  rule  was  applied  in  our  law  in  the  following  ease : 
By  m'mute  of  sale,  March  1724,  Andrew  Armour  sold  to  James 
Strang  the  lands  of  Shettlestone,  with  the  rents  thereof  for  crop 
17S5,  obliging  himself  to  purge  incumbrances,  and  deliver  a  dis« 
position  at  Martinmas  then  next.  James  Strang,  on  the  other 
hand,  became  houndj  as  soon  as  Armour  should  fulfil  the  premises, 
to  pay  the  price.  James  Strang  died  in  September  following,  be* 
fore  the  minute  of  sale  was  fulfilled  in  any  part,  having  a  daugh* 
ter,  Isobel,  to  represent  him,  three  years  old  ;  the  daughter's  af- 
fairs were  neglected,  and  Armour,  in  order  to  make  the  bargun 
effectual,  took  some  kgal  steps  which  were  found  irregular.  In 
the  year  1752,  Isobel  Strang  claimed  perfornuince  of  the  minute 
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of  ttde;  and  the  diligence  done  by  Armour  being  lad  aside^  tiie 
question  occurred,  in  what  maanert  be  mutual  claims  were  to  be 
adjusted.  This  depended  on  a  prefiminary  question,  Whether 
the  account  for  the  rents  and  the  price  ought  to  be  instituted,  as 
if  performance  had  been  made  at  the  date  of  the  minute  of  sale,  or 
according  to  the  real  fact  that  there  was  no  performance  on  either 
tfde?  An  account  made  up  on  the  former  supposition,  would 
make  the  vendor  liable  for  the  rent  from  the  time  stipulated  for 
the  purchaser's  entry,  and  would  make  the  purchaser,  on  the  other 
hand,  liable  for  the  price,  with  interest,  from  the  same  period.— 
Upon  the  latter  suppotttion,  the  vendor  would  be  entitled  to  the 
price,  without  interest ;  and  the  vendee  would  have  no  claim  for 
the  rents.    Lord  Kames,  in  reporting  the  case,  says,  <  In  judging 

*  of  this  case,  the  first  thing  that  occurs  is,  that  seeing  performance 

<  cannot  now  be  made  in  twms  of  the  minute  of  sale,  because  the 

*  term  of  performance  is  past,  justice  requires  an  equivalent,  so  as 

<  to  put  matters  on  the  same  footing  as  if  the  covenant  had  been 

<  regularly  fulfilled.    But  on  reflection  this  cannot  hold.    A  mora^ 

<  indeed,  on  either  side  will  give  the  other  the  same  advantage  as 

<  if  the  covenant  bad  been  fulfilled  to  him )  because  one  ought  not 

*  to  suflfer  by  the  fault  of  another.    But  where  neither  is  in  mora 

*  this  rule  will  not  hold ;  and  this  being  the  present  case,  the  ques- 

<  tion  is,  how  the  minute  of  sale  is  to  be  fulfilled,  now  that  the  sti- 

<  pulated  term  is  ehipsed  ?   This  is  plainly  a  cofua  imcogHaha^  for 

<  which  there  is  no  prorision  made  in  the  minute  of  sale.    The 

<  purchaser  cannot  demand  the  bygone  rents,  were  it  his  interest 

<  to  demand  them.  He  has  no  ri^t  to  these  rents,  because  he  is  not 

<  proprietor  of  the  laud.    Nor  can  he  demand  them  upon  the  foot- 

<  ing  of  the  covenant,  because  he  is  not  entitled  to  demand  posses- 

<  sion  till  he  first  offer  the  price.  Nor,  on  the  other  hand,  is  the 
*•  vendor  entitled  to  the  interest  of  the  price,  till  he  first  enter  the 

<  purchaser  into  possession.    Equity,  then,  must  here  supply  the 

<  defect  of  the  covenant,  by  making  a  new  bai^in  precisely  simibr 

*  to  the  former,  which  is  done  by  fixing  a  new  term  for  perform* 

<  ance.  The  pricey  accordingly,  was  made  to  bear  interest  from 
'  the  term  preceding  the  citaticm  in  this  process,*  Strang  v.  ^r. 
fffotir,  2fHh  Jan.  1758. 

499.  In  the  Roman  law,  die  accumvlaHon  of  interest,  or  the 
chaining  of  interest  upon  interest^  was  expressly  forUdden,  I.  S8. 
Cod.  de  Usur.  In  our  law  the  same  principle  has  been  adopted  to 
a  cerudn  extent  only.    <  Annual  upon  annual/  says  Lord  Stair» 
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*  is  eondenmed  by  all  when  it  is  oomprebeiided  in  tbe  first  pac- 
^  tion  I  but  it  »  ordinary  with  us,  by  postoior  contracts,  to  accu- 

<  mulate  annuabrents,  and  make  it  a  principal :  and  so  both  that 

<  which  was  first  prindpal,  and  that  which  was  once  annual,  bears 

*  annual,^  Stair,  139.  In  this  way,  where  a  sum  is  paid  by  a 
cautioner  upon  distress,  composed  partly  of  principal,  and  partly 
of  Interest,  the  whole  sum,  both  principal  and  interest,  bears  inte- 
rest against  the  prindpal  debtor ;  and  in  rarious  other  cases  the 
accumulation  of  interest  into  a  cajntal  sum  to  bear  interest  from 
tlie  date  of  accumulation  is  allowed,  Ersk.  3.  3.  §  78  and  81. 
In  the  sale  of  lands,  where  the  purchaser  has  obtained  possession, 
but  where  obstacles  have  been  thrown  in  the  way  of  the  payment 
of  the  price,  from  the  enstenoe  of  incumbrances  or  otherwise,  aU 
though  the  purchaser  is  not  to  blame,  yet  equity  forbids  that  he 
should  enjoy  both  the  fruits  of  the  land  and  the  interest  of  the 
price ;  and  therefore,  in  the  following  cases,  upon  the  applica^ 
tion  of  creditors,  the  bygone  interest  was  ordered  to  be  aoeumu* 
lated  into  a  principal  sum  bearing  interest. 

William  Wilson,  as  purchaser  of  the  lands  of  Howden,  from 
James  Scott,  in  1753,  had  brought  a  process  of  multiplepoinding 
agmnst  the  creditcws  of  Scott,  shortly  after  his  purchase,  in  which 
various  questions  occurred,  the  discussion  of  which  occupied  many 
years.  At  length  the  creditors  insisted  that  as  the  bygone  interest 
on  the  price  was  lying  dead  in  the  pttrchaser'*s  hands,  he  should 
be  appmnted  to  pay  it  up,  in  order  that  it  might  be  converted  in« 
to  a  stook,  and  lent  out  at  the  sight  of  the  creditors.  On  Mth 
November,  177S,  the  Lord  Ordinary  pronounced  the  following  iiK 
torlocntor, «  finds  it  unneoessary  to  enter  into  the  discossion,  who 
^  have  been  most  to  blame  for  the  long  continuance  of  this  litiga- 
tion before  the  former  Ordinary ;  and  that,  supposing  the  cre^ 
ditors,  as  too  often  happens  in  a  common  cau^e,  to  have  been  less 
attentive  to  their  interest,  and  less  diligent  in  bringing  the  cause 
to  a  conclusian  than  they  ought  to  have  been,  still  cqnity  Will 
not  peitttit  the  purchaser  who  has  been  in  possession  ofthe*  lands 
since  the  date  of  his  purchase  in  the  17A3,  to  held  tbe  annw^ 
rents  of  the  price  which  hove  accrued  Aht€  that  time,  hemg  tAtit- 
teen  years,  as  a  dead  stock  in  his  bands,  to  bis  gfetat  pn^  and 
their  great  loss  4  and  therafora  finds  ^  the  jHirehaser  nhist 
either  hold  the  bygone  annualrents  of  the  price  due  at  and  pre- 
ceding Martinmas  last  as  a  stock  bearing  interest  from  that  term, 
or  must  pay  over  th^se  bygone  annuahents  to  any  person  mtho- 
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by  the  creditors,  to  the  effect  Uiej  may  be  laid  out  upon 
<  proper  security,  at  their  risk,  for  such  interest  as  they  can  obtmn  ;^ 
and  to  this  interlocutor  the  court  adhered  *• 

496.  In  the  following  case,  where  an  action  was  brought  for 
payment  of  the  balance  of  the  price  of  lands  purchased  many  yeais 
before,  the  quesdon  occurred,  at  what  period  the  bygone  interest 
should  be  accumulated  into  a  prindpal  sum  bearing  interest  ?  The 
circumstances  of  the  case  were  very  peculiar,  but  it  may  be  cited 
in  illustration  of  the  general  subject* 

In  1741  the  Earl  of  Galloway  purchased  from  Stewart  of  Drum- 
monel  the  lands  of  Meikle  Anan,  and  received  a  dispontion  wluch 
bore  in  graemo  a  discharge  of  the  price.  Soon  after,  StewartV 
affiiirs  having  gone  into  disorder,  he  executed  a  trust  disposition, 
by  which  he  conveyed  the  lands  of  Drummonel  and  others  to  tnis^ 
tees,  who  were  empowered  to  dispose  of  the  subject,  and  to  distri* 
bute  the  proceeds,  after  payment  of  debts,  among  his  children. 
The  Earl  of  Ghdloway  was  named  as  one  of  the  trustees,  and  act- 
ed as  such.  His  Lordship  had  been  a  creditor  of  Captain  Stew* 
art^s  to  a  considerable  amount  before  the  sale  of  Meikle  Anan. 

As  Captain  Stewart^s  debts  appeared  to  exceed  his  estate,  the 
whole  property  was  sold,  the  price  being  made  payable  at  Martin- 
mas, 1749,  and  bearing  interest  from  the  term  preceding.  A  pro- 
cess of  muluplepoinding  followed,  at  the  instance  of  the  trustees, 
against  the  heirs  and  creditors  of  Captain  Stewart,  which  lasted  for 
nine  years,  till  1T69.  In  the  meantime  the  trustees  had  allowed  a 
small  balance  of  the  price  of  Meikle  Anan  to  remain  in  the  hands  of 
Lord  Galloway.  They  had  also  lent  certain  sums  to  his  Lordship. 
An  action  was  raised  by  the  factor  on  the  estate  for  payment  of  these 
different  debts  against  Lord  Galloway.  A  decree  was  pronounced 
by  Lord  Henderland,  for  payment  of  the  lent  money,  on  19tii 
Dec  1769,  which  was  finally  affirmed  on  86th  February,  1794; 
and  afterwards,  on  Slst  January,  1800,  the  Lord  Ordinary  or- 
dained Lord  Galloway  to  pay  the  balance  of  the  price  of  Mrikle 
Anan  wiik  itUerest  from  the  Ut  of  September^  1745,  and  tillpsy- 
menu  This  interlocutor  was  acquiesced  in.  But  the  question 
next  occunred,  fron^  what  period  the  interest  on  the  sums  due 
should  be  accumulated  so  as  to  bear  interest  ?  Upon  this  point  the 
Lord  Ordinary  found,  that  the  accumulatkxi  should  take  pisoe  as 

*  Creditors  of  Sooit  v.  iFUiOM,  2d  Fabroary,  1773.  A  similar  dadMon  was  gifcn 
In  another  case  of  Uie  same  kind  about  the  same  timci  Creditort  ofG<Ut  r.  Rat>  1^* 
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at  the  date  of  hb  interlocutor  of  21st  Jan.  1800,  decerned  for  the 
principal  and  bygone  interest-  up  to  that  date,  with  interest 
of  the  accumulated  sum  till  payment  Upon  a  reclaiming  pe- 
tition, the  court  altered  this  interlocutor  in  so  far  as  to  find  the 
pursuer  entitled  to  accumulate  the  bygone  interest  only,  as 
on  8th  July  1800,  bebg  the  date  of  his  application  to  the  Lord 
Ordinary,  and  of  the  interlocutor  last  mentioned.  ^  The 
Court,^  it  is  said  in  the  Report,  *  were  very  much  divided 
in  this  case.  Some  of  the  judges  thought  that  annualrent  upon 
annualrent  was  contrary  to  the  law  of  Scotland,  and  that  no  ac- 
cumulation of  interest  should  be  awarded ;  while  others  were  of 
opinion,  that  as  the  deht  was  clearly  proved,  and  as  the  defen- 
der was  the  son  and  representative  of  one  of  the  acting  trustees, 
whose  duty  it  was  to  settle  the  accounts  from  time  to  time,  and 
lend  out  the  balance,  the  judgment  of  the  Lord  Ordinary  should 
be  affirmed  simplicUer^  and  tiie  debt  accumulated  from  the  date 
of  Lord  Henderland^s  interlocutor  in  1789.  But  the  majority  of 
the  Court  adopted  a  middle  course,  and  held  that  accumulation 
should  be  awarded  from  the  date  of  Lord  CuUen^s  interlocutor  in 
1800,  when  the  demand  was  made,  and  when  his  Lordship  might 
have  allowed  an  interim  decree  to  be  extracted  for  the  bygone 
interest  V 
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OP  THE  OBLIGATION  OF  THB  VENDEE  TO  CARRY  AWAY 

THE  THING  SOLD. 


497.  The  vendee  is  bound  to  receive  and  take  away  the  thing 
sold ;  and  when  no  special  agreement  has  been  made  upon  this 
head,  or  when  a  certain  time  is  not  allowed  by  the  custom  of  the 
country,  or  of  a  particular  trade,  he  may  be  called  upon  to  fulfil 

«  CoH^Ml  ▼.  Earl  ^fCaOowaift  34  Maicb,  1809. 

For  the  rales  of  Uie  law  of  Bngland  reUUve  to  the  ?cndee*8  liability  for  Interest, 
Se9  Bom  on  Vendora  and  Furehaaera,  p.  69. 
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this  obligation  immediately,  Poih.  Conir.  de  Veiite,  No.  290:  1.  9. 
ff.  de  Act  EmpL 

498.  If  the  vendee  fails  to  take  away  the  thing  sold  in  due  time, 
he  will  be  liable  to  the  vendor  for  ware-house  rent  or  other  expen- 
ses attending  the  keeping  of  it,  Poth.  ut  Supra*  This  rule  was 
lately  applied  in  the  following  case  in  England,  but  it  was  at  the 
same  time  laid  down,  that  the  neglect  of  the  vendee,  although  it 
may  subject  him  to  damages,  does  not  entitle  the  vendor,  of  his 
own  authority,  to  put  an  end  to  the  contract,  and  sell  the  goods  to 
another. 

This  was  an  action  for  not  delivering  £0  quarters  of  oats  sold 
to  the  plaintifF  on  the  16th  of  March,  by  the  following  contract 
signed  by  the  defendants  agent.     *  Sold  to  John  Greaves  50  quar- 

*  ters  of  oats  at  45s.  6d.  per  quarter,  out  of  175  quarters.*  The 
plaintiff  at  the  same  time  received  a  delivery  order.  On  the  23d 
of  March,  the  defendant  complained  to  the  plaintiff  that  the  oats 
were  not  carried  away,  and  gave  notice  that  if  they  were  not  car- 
ried away  immediately,  he  should  re-sell  them.  The  plaintiff  still 
neglecting  to  carry  them  away,  the  defendant  re-sold  them  accord- 
ingly at  61s.  per  quarter.  The  defendants  counsel  insisted  that 
he  was  entitled  to  re-sell  the  oats,  the  plaintiff  not  having  carried 
them  away  in  a  reasonable  time  after  notice,  and  that  in  such  cir- 
cumstances the  contract  might  be  considered  as  dissolved,  and  the 
property  of  the  goods  revested  in  the  defendant.  But  Lord  £1- 
lenborough  said,  <  If  the  buyer  does  not  carry  away  the  goods 
'  bought,  within  a  reasonable  time,  the  seller  may  charge  him 

<  ware-house  room,  or  he  may  bring  an  action  for  not  removing 

<  them,  should  he  be  prejudiced  by  the  delay.  But  the  buyer^sne- 

*  gle€t  does  not  entitle  the  seller  to  put  aA  end  to  the  contract.    In 

<  this  case,  the  notice  given  to  fetch  away  the  goods  could  not  di&- 

*  charge  the  defendant  from  his  contract,  nor  empower  him  to  sell 

<  the  property  of  the  plaintiff.*  The  plaintiff  had  a  verdict  for  the 
difference  between  the  price  at  which  he  bought  the  oats,  and  the 
sum  for  which  they  were  re-sold.  Greaves  v.  AshRtif  S  Can^. 
426 :  Vide  I.  14.  C.  de  rescind.  Vend,  and  Poth.  No.  476. 
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499.  It  is  a  principle  of  the  contract  of  sale,  which  existed  in 
the  Roman  law,  and  has  been  generally  adopted  in  modern  timea, 
that  as  soon  as  the  contract  is  complete,  the  thing  sold  is,  on  the 
one  hand,  at* the  risk  of  the  vendee,  although  not  yet  delivered  to 
him ;  and  on  the  other  hand,  that  he  has  the  benefit  of  the  acces- 
nons,  fruits,  and  profits  of  the  subject  from  that  time  forward. 
This  principle  is  distinctly  announced  in  the  following  texts  of  the 
Roman  law :  <  Necessario  sciendum  est,  quando  perfecta  sit  emp- 

<  tio:  tunc  enim  sciemus,  cujus  pcriculiim  sit,  nam  perfecta  emp« 

*  tione  periculum  ad  emptorem  resfnciet,  1.  8.  S.  de  Peric.  et  Comm. 

<  rei  Vend.     Id  quod  post  emptionem  fundo  accessit  per  alluvio* 

<  nem,  vel  periit,  ad  emptoris  oommodum  incommodumque  perti- 

<  net :  nam  et  si  totus  ager  post  emptionem  flumine  occupatus  esset, 

<  periculum  esset  emptoris :  uc  igitur  et  oommodum  ejus  esse  de« 

<  bet,  1.  7.  Ejusd.  at.  Cum  inter  emptorem  et  venditorem,  contrac- 

<  tu  sine  scriptis  inito,  de  pretio  convenit,  moraque  venditoris  in 

*  traditione  non  intercessit;  periculo  emptoris  rem  distractam  esse, 

<  in  dubium  non  venit,  1.  4.  Cod,  deper,  et  comm,  rei  vend.  See  also 
Inst.  8.  24.  8. 

BOO,  The  ground  upon  which  this  principle  rests,  as  well  as  its 
application  to  the  rights  of  the  contracting  parties,  are  very  clearly 
and  shortiy  stated  by  Pothier  in  the  following  terms. 

<  C^est  un  prindpe  6tabli  au  titre  du  Digeste  de  Peric,  et  Comm. 
'  rei  Vend.  qu^aussi-t6t  que  le  contrat  de  vente  est  parfait,  la  chose 

*  vendue  devient  aux  risques  de  Tacheteur,  quoiqu^eile  ne  lui  ait 
^  pas  encore  6te  livr£e ;  de  maniere  que  si  pendant  ce  temps  ell^ 
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vient  k  p^rir  sans  la  faute  du  vendeur,  le  vendeur  dment  quitte 
de  son  obligation,  et  Tacheteur  n*est  pas  pour  cela  quitte  de  la  si'* 
enne^  et  n^est  pas  moins  oblige  de  payer  le  prix  convenu. 

<  Que  le  vendeur  soit  quitte  de  son  obligation,  lorsque  la  chose 
vendue  est  p^rie  sans  sa  faute,  c'est  une  consequence  d^un  autre 
principe,  que  toute  obligation  d^un  corps  certun  s^6tdnt  lorsque 
la  chose  cesse  d^exister ;  TraUe  des  ObliffoHons^  Part  S.  Chap.  6. 
Ce  principe  est  pris  dans  la  nature  meme  des  choses ;  car  la  chose 
due  6tant  le  sujet  de  Tobligation,  il  s^ensuit  que  lorqu'*elle  cesse 
d^etre,  TobligaUon  ne  peut  plus  subsister,  ne  pouvant  pas  sub- 
sister  sans  sujet. 

<  La  seconde  partie  de  la  dici^on,  sfavoir,  que  Tobligation  de 
Tacheteur  ne  laisse  pas  de  subsister,  quoique  celle  du  vendeur 
soit  6teinte  par  Textinction  de  la  chose,  paroit  souffrir  plus  de 
difficult^.  N&inmoins  elle  est  vraie,  et  fond^  dans  la  nature  du 
contrat  de  vente.  Ce  oontrat  est  du  nombre  de  ceux  qn'on  ap- 
pelle  eonsensueh^  qui  sont  parfuts  par  le  seul  consentement  de» 
contractanSr  La  tradition  de  la  chose  vendue  n^est  point  n^s- 
saire  pour  la  perfection  de  ce  contrat.  L^obligation  que  Tacbe- 
teur  contracte  de  payer  le  prix  ^tant  done  parfaite  par  le  seoi 
consentement  des  parties  ^ui  est  intervenu,  et  ind^pendamment 
de  la  tradition,  elle  doit  subsister,  quoique  la  chose  vendue  ait 
cesse  d^exister,  et  ne  puisse  pliis  ^re  livr^e.  II  est  vrai  que  tant 
que  k  vendeur  est  en  demeure  de  Uvrer  la  chose,  il  ne  peut  exi- 
ger  le  prix ;  parce  qu^il  ne  peut  ^tre  recevable  i  demander  que 
Pacheteur  s^acquitte  en  vers  lui  de  son  obligation,  lorsqu''il  est  de 
son  c6t^  en  demeure  de  satisfaire  k  la  siennes  Mors  lorsque 
Tobligation  du  vendeur  est  ^teinte  par  une  des  maiueres  naturel* 
les  dont  les  obligations  s'^teignent,  racheteur  n'a  plus  rien  i  lui 
opposer  pour  se  d^fendre  d^executer  de  son  ebii  son  obligation, 
qui  ayant  6te  une  fois  valableraent  contract^e,  subsiste  toujours,. 
et  ne  peut  s^6teindre  que  par  quelqu^une  des  manieres  dont  s'i- 
teignent  les  obligations  *.' 


•  FoUder,  Control  de  FenUt  No.  S07.  Thfr  principle  of  the  Roman  law  has  not* 
however,  been  received  in  modern  timet  without  diipute.  Several  writers  of  gnmt 
name,  among  whom  are  PuffendorfT  and  Barbeyrae,  have  maintained  that  it  la  eon* 
Irarjr  to  equity.  But  as  the  prineiple  is  fully  ettabllshed  in  our  bw,  I  do  not  think 
!t  nteesiary  to  state  tftc  reasons  upon  which  these  writers  have  rested  their  opinion. 
They  are  shorUy  suted  and  an»weied  by  Pothler,  who  at  the  same  time  adraiu  thi^ 
the  question  is  not  free  from  difficulty.  Cujacius,  again,  doubts  whether  the  rule  ex- 
isted in  the  Roman  law  itself.  Vide  Pcthkr,  «t  iu^ra,  and  Ncodtf  ad  Ub.  IQ.  tku 
6.  ft 
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501.  This  prindple,  as  well  as  the  rules  which  are  founded  up- 
on it,  have  been  received  in  their  whole  extent  into  the  law  of 
Scotland,  Stmr^  184;  EraJc.  S.  S.  7.     Lord  Stair,  indeed,  says, 

*  I  have  not  observed  it  debated  or  decided  with  us,  if  the  thing 

<  sold  should  thereafter  perish,  that  yet  the  price  is  due,  and  if  by 

*  common  custom  the  seller  had  not  forborn,  in  that  case  doubtless 
^  the  buyer  would  not  have  paid  willingly,  which  therefore  seems 

<  to  be  our  custom,  seeing  none  have  obtained  the  price  who  did 
«  not  deliver  or  oflfer  the  thing  sold,  which  is  also  the  opinion  of 

<  Cujac'  SkAr^  134-5.  This  opnion,  or  doubt,  however,  has  not 
been  supported  by  subsequent  practice,  as  clearly  appears  from 
the  following  cases. 

<  The  Lords  determined  the  general  point,  that  periculum  ret 

<  vendike  nondum  tradiUSy  lies  on  the  buyer.     The  case  was :  A 

*  parcel  of  spirits  in  the  king^s  warehouses  was  sold,  and  a  bill 

<  given  for  the  price,  but  the  spirits  not  delivered ;  and  next  day 

*  the  warehouse  was  broken,  and  the  spirits  taken  away ;  yet  the 

<  buyer  was  found  liable  for  the  price  ^^ 

A  amilar  judgment  was  pven  in  another  case,  although  the  loss 
arose  from  the  misconduct  of  the  servant  of  the  vendor.  The  fol. 
lowing  were  the  circumstances. 

<  Duncan  Campbell,  drover,  upon  the  16th  Dec  1745,  sold  and 
delivered  58  cows,  then  going  in  the  inclosures  of  Kilsyth,  where- 
of he  was  tacksman,  to  William  Barry  of  Dalshennan,  and  got 
bill  for  the  price  payable  at  Candlemas  thereafter ;  and  the  cows 
were  allowed  to  remain  in  the  indosures  for  some  short  time  till 
Barry  should  dispose  of  them. 

<  Barry  being  charged  upon  this  bill,  at  the  instance  of  Hugh 
Campbell,  indorsee  in  trust  for  sud  Duncan,  suspended  on  this 
ground— That  Patrick  M^Douall,  who  had  the  charge  of  the  in- 
closures, as  servant  to  Duncan  Campbell,  and  under  whose  care 
and  keeping  the  said  cattle  wer^,  had  ii^formed  a  party  of  the  re-' 
bels  of  them,  conducted  them  to  the  ground,  and  assbted  them 
in  carrying  off  86  cows,  which  then  remained  undisposed  of:  that 
the  charger  was  answerable  for  said  trespass  of  his  servant ;  and 
that  the  suspender  Qught  to  have  allpwance  of  (he  value  of  the 
S6  cows  Qut  of  the  sum  in  the  bill. 


•  HuUhu(m  ▼.  M^DomOd^  S^  Jbn.  1744;  JEUh,  Sa&i,  Now  5.  In  a  noteto  khi* 
cate  it  U  nid«  *  The  Lordt  dctemiined  ibe  general  point  that  Lord  Stair  doubts  qU 
*  and  (oundi  that  the/cricv/Min  rd  vcndUm  nondum  tradiUt  Uei  on  the  buffer.' 

SaS 
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'  This  reaaon  of  suspension  tht  Lords  repelled,  and  found  the 
'  letters  orderly  proceeded.^  They  *  were  of  opinion  that  the  char- 
'  ger  would  not  have  been  answerable  for  the  fault  of  his  aermnt, 

*  thougii  he  had  knocked  the  cattle  on  the  head.    The  cattle  were 

*  allowed  to  remain,  as  a  favour  to  the  buyer ;  and  the  doha  of  the 
^  servant  was  casusJbrtuUus  as  to  the  master  V 

502.  As  it  is  only  aflter  A6  conirad  u  amptekd  that  the  risk 
passes  to  the  vendee^  it  is  of  importance  that  it  shoukl  be  ascer- 
tained srA^ii  the  contract  is  oomplete»  to  the  eflSoct  of  thus  changing 
the  risk.  When  considering  the  nature  and  &xm  d[  the  ooottact, 
I  had  occaaon  to  state  at  length  the  general  rule,  that  it  is  perfect- 
ed  by  the  consent  of  parties,  and  also  to  state  the  exceptions  and 
qualifications  to  which  thb  rule  is  subject.  I  shall  now  pioeeed 
to  consider  the  application  of  the  principles  there  stated  to  the 
question  of  risk. 

503. 1.  In  the  ordinary  case,  when  the  ooatraet  is  completed  by 
the  consent  of  parties,  the  risk  passes  to  the  vendee  as  soon  as  the 
mutual  consent  has  been  given,  Path.  Contr.  de  VenUj  No.  308. 

504.  II.  The  rule  of  the  Roman  law,  i^  the  case  of  these  eom- 
modities  which  are  sold  by  weight,  number,  or  measure,  may  lie 
stated  in  the  language  of  Pothier,  by  whom  it  is  recognized  and 
adopted,  as  being  conformable  to  the  true  principles  of  the  eoa- 
tmct. 

<  Si  la  vente  est  de  oes  choses  qui  consistept  it*  juimljla^,  et  qui 
<  se  vendent  au  poids,  au  nombre  ou  k  la  mesure ;  oomme  ri  Pon 
'  a  vendu  dix  muids  de  U^  de  celui  qui  eat  dans  un  tel  gmemer. 


•  Campbett  r.  Barry,  15M  July^  1748 ;  KUk^  S77.  The  ume  case  Is  reported  by 
Lord  Ekhies,  «nd  it  appetr*  lYtmi  the  following  note  of  bit  LoFdsh{p»  that  tbe  Court 
were  not  ummimoiii.  *  Campbeli  sold  Buriy  68  cows,  end  got  lus  bUl  for  Ih*  prJoe, 
'  payable  1st  Februarjr,  1746 ;  and  it  was  agreed  that  the  cattle  should  remaip  in 

*  the  seller's  parks  of  Kilsyth  till  the  buyer  could  dispose  of  them,  and  take  them 
'  awajy  and  in  the  meantime  thej  were  marked  by  the  buyer*s  mark,  and  be  after- 

*  wards  carried  off  SS  cows,'  leading  C6 ;  and  tbereafler»  «n«  McDonald*  wbo  luid 
«  been  Csmpbell's  herd^  and  had  the  cbai^e  of  tbepwka»  fQfmtpbell  being  at  a  c^ieAt 
«  distance,)  joined  the  rebels,  and  bounded  them  out  to  taka  aw^  the  remainiois  ^6 

*  cattle  ;  wherefore  Barry  suspended  his  bill  for  the  price  i  and  upon  a  proof,  Minto 

*  found  Campbell  liable  for  the  viUany  of  the  servant  M*Donald.  But  on  a  reclaim. 
» iog  bill,  we  found  him  not  liable.    RenkU  JuHiee-Ckrh  MiimtOt  Dnmnimtt 

*  ran.*  Qv.  Must  not  a  diffierent  decision  have  been  given  of  this  case,  if  the 
of  the  cattle  had  arisen,  not  from  the  dobu  of  the  servant  of  the  vendor,  but  fpooa  bis 
want  of  skill  or  care  in  his  duty  of  attending  to  them  ?  FMr  Path,  Tr,  4eeOU^.  Ko. 
M6 1  Conir.  de  Vmk,  No.  SI  t  Vide  ktfra  as  to  the  vendor's  oMigatien  to  talse 
af  the  tfaiog  told  tlH  it  is  delivered,  No.  S1S« 
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dix  milliers  pesant  de  sucre,  un  cent  de  carpes,  &c.  la  vcnte  n^est 
point  parfaite  que  le  ble  n^ait  ete  mesure,  ie  sucre  pes£»  les  carpes 
compt^s:  car  jusqu^sL  ce  temps,  nondim  apparet  quid  venierit 
Jl  n^est  pas  encore  constant  quel  est  le  bie,  quel  est  le  sucre, 
quelles  sont  les  carpes  qui  font  Tobjet  de  la  vente,  puisque  ce  ne 
doit  dtre  que  le  ble  qui  aura  et6  mesure,  le  sucre  qui  aura  ete 
pes6,  les  carpes  qui  auront  et&  comptees. 

*  II  est  vrai  que  des  avant  la  mesure,  le  poids,  le  comptc,  et  des 
rinstant  du  contrat,  les  engagemens  qui  en  ntussent  existent. 
L'acheteur  a  des-lors  action  contre  le  vendeur  pour  se  faire  livrer 
la  chose  vendue,  comme  le  vendeur  a  action  pour  le  paiement  du 
prix  en  offrant  de  le  livrer.  Mais  quoique  Tengagement  du  ven- 
deur subsiste  des-lors,  il  est  vrai  dc  dire  qu'^il  n''a  pas  encore  toute 
sa  perfection,  en  ce  sens  qu"*]!  n''a  encore  qu''un  objet  indetermine, 
et  qui  ne  doit  devenir  determine  que  par  la  mesure,  le  poids  ou  le 
compte.  Ce  nVst  done  que  depuis  qu  on  aura  fait  cette  mesure, 
ce  poids,  ce  compte,  que  la  chose  vendjue  pent  devenir  aux  ris- 
ques  de  I'acheteur ;  car  les  risques  ne  peuvent  tombcr  que  sur 
quelque  chose  de  deteirmin6. 

<  Cette  decision  a  lieu  non-seulement  lorsqu^on  a  vendu  une  cer- 
t£une  quantite  de  marchandises  a  prendre  dans  un  magasin  oil  il 
pent  y  en  avoir  davantage,  parce  quVn  ce  cas,  comme  nous  ve- 
nous de  le  dire,  jusqu^a  ce  que  la  mesure  ou  le  poids  en  ait  ete 
fait,  ce  qui  a  ete  vendu  ne  consiste  encore  en  aucun  corps  deter- 
mine sur  lequel  le  risque  puisse  tomber ;  elle  a  lieu  aussi  dans  le 
cas  oii  Ton  auroit  vendu  tout  ce  quHl  y  a  dans  un  magasin, 
dans  un  grenier,  si  la  vente  en  a  hi&  faite  a  raison  dc  tant  par 
chaque^millier,  par  chaque  muid  de  ble,  &c. 

*  La  v^nte  en  ce  cas  n^est  point  cens^e  parfaite,  et  les  mar- 
chandises vendues  ne  sont  point  aux  risques  de  Tacheteur,  jus- 
qu'a  ce  qu^elles  aient  et6  mesur^es  ou  pes^es ;  car  jusqu^^  ce 
temps,  non  apparet  quantum  venierit.  Le  prix  n^etant  consti- 
tue  que  pour  chaque  millier  qui  sera  pes6,  chaque  muid  qui 
sera  mesur6,  il  n^y  a  point  encore  de  prix  d6termin6  avant  la 
mesure  ou  le  poids ;  et  par  consequent  la  vente  avant  ce  temps 
nVst  point  assez  parfaite  pour  que  le  risque  des  chosen  ven- 
dues puisse  concemer  Tacheteur :  il  n^en  doit  etre  charg6  qu^ 
apr^  que  les  marchandises  auront  &t&  pes^es  ou  mesurees. 

^  Mais  a  ces  choses  n^ont  pas  hi6  vendues  au  poids  ou  a  la 
5  mesure^  mm  per  aversionem,  c^est-a-dire  en  bloc  pour  un  seul 
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*  et  inline  prix ;  en  oe  cas  la  vente  est  parfait  d^  llnstant  du 
<  contrat,  et  d^  ce  temps,  oes  choses,  de  m^me  que  toutes  les 

*  autres,  sont  aux  risques  de  Tacheteur.    Tous  oes  principes  sont 

*  tir6s  de  la  Jjoi,^  SB^  §  B,de  eonti  empt. :  Pbth.  Conir.  de  Vente, 
No.  808. 

600.  The  doctrine  of  the  Roman  law,  upon  this  matter,  seems 
to  be  recognised  and  adopted  by  our  institutional  writers,  although 
the  rules  are  not  stated  by  them  with  the  same  fulness  and  accu- 
racy as  in  the  passage  just  quoted  from  Pothier,  SkUr  134^  Er9k. 
8.3.T 

506.  That  a  similar  rule  prevails  in  England,  appears  from  the 
following  cases ;  although,  as  has  been  shewn,  the  question  of  risk, 
in  the  law  of  England,  depends  upon  different  principles  from 
,  those  by  which  it  is  regulated  in  our  law,  Supra,  No.  26. 

The  first  case  was  an  action  for  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiffis,  in  which  a  verdict  was  found 
for  the  plabdft  for  L.14il5,  sulject  to  the  opinion  of  the  court 
upon  the  following  case. 

On  the  28th  April,  1808,  the  defendants,  as  prise  agents  to  the 
commissioners  fiar  the  care  and  disposal  of  Danish  property,  put 
up  to  public  sale  by  auction  at  Dover,  the  cargo  of  a  Danidi  ship 
in  lots,  the  lots  from  S8  to  64^  consisting  of  turpentine  in  casks. 
The  quantity  oontinned  in  each  lot  being  marked  in  the  catalogue 
thus,  10  cwt.  8  qrs.  961bs,  the  mode  of  bidding  was  thus— each  fet 
(except  the  two  last,  which  were  sold  at  uncertain  quantities)  was 
to  be  taken  at  the  weight  at  which  it  was  marked,  and  the  bidding 
was  to  be  at  so  much  per  cwt.  on  that  qviantity.  The  plaintifis 
employed  one  Acres,  the  warehouseman  of  the  defendants,  to  bid 
for  them :  and  all  the  turpentine  (except  S  lots  sold  to  others)  were 
knocked  down  to  Acres,  so  acting  for  the  plaintifis.  Before  the 
sale,  the  auctioneer  read  aloud  the  following  conditions,  among 
others— L.25.  per  cent  to  be  paid  as  a  deposit,  immediately  afVer 
the  sale,  and  the  remainder  in  80  day s,' on  the  goods  being  de- 
livered— ^warehouse  rent  to  be  paid  froni  that  time  by  the  purchas- 
er if  the  ^oods  were  allowed  to  remun  longer.  It  was  also  an- 
nounced to  the  bidders,  that  the  casks  of  turpentine  were  to  be 
filled  up  before  they  were  delivered  to  the  purchasers,  and  that 
therefore,  the  two  last  lots  would  be  sold  at  uncertain 
quantities,  and  the  preceding  lots  would  be  filled  from  them. 
The  pluntifis  purchased  these  two  last  lots  as  well  as  the  others 
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before  mentioned.  They  paid  the  deposit  money  after  the 
sale,  and  the  rest  of  the  price  on  the  9th  of  May  thereafter. 
The  turpentine  remained  in  the  warehouses  of  the  defendants  as 
before  the  sale,  but  was  entered  at  the  Dover  custom-house  in 
name  of  the  plaintiflFs,  on  the  10th  of  May.  On  the  same  morning, 
the  cooper,  yrl^o  had  been  employed  by  the  defendants  to  make  up 
all  die  casks  before  the  sale,  was  sent  for  by  Acres,  who  was  ware- 
houseman  to  the  defendants,  and  also  acted  as  agent  for  the 
plaintiflb  to  fill  up  the  casks,  and  he  bad  filled  them  all  except  eight 
or  ten,  leaving  tnem  with  the  bungs  out,  to  enable  the  custom- 
house  c^ccur  to  take  his  gauge,  in  order  to  ascertiun  the  duties. 
The  two  last  lots  contained  more  than  was  suffident  to  fill  up  all 
the  others  bought  by  the  plaintiffs  and  the  buyers  of  the  other 
three  lots.  All  the  lots  sold  to  the  other  buvers  had  been  taken 
away  before  the  cooper  came  on  the  10th ;  and  while  he  was  em- 
ployed  in  filling  up  the  plaintiffs'*  Jots,  and  placing  them  ready 
with  the  bungs  cf  t|ie  casks  out  for  the  officer  to  gauge,  but  be- 
fore he  had  QUed  up  all,  or  bunged  any  of  them,  a  fire  took  place, 
which  i^nsumed  the  whole  before  they  were  weighed  again.  The 
question  for  the  opnion  of  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  recover  back  the  mpney  paid  by  them  to  the  de- 
fendants.    Lord  Ellenborough  said,  <  The  Court  have  already 

<  intimated  their  opinion  as  to  those  casks  in  the  first  lots  which 

<  were  filled  up,  and  on  whicl^  nothing  remained  to  be  done  on  the 

<  part  of  the  sellers,  but  only  the  casks  were  left  to  remain  fdr  thirty 
'  days  at  the  option  of  ^e  purchasers  in  the  warehouse,  at  the 
t  charge  of  the  sellers.  The  payment  of  the  warehouse  rent  how- 
^  ever  is  not  material  iQ  this  case ;  and  when  the  casks  were  filled 
*  up,  every  thing  was  done  which  remained  to  be  done  by  the  sel- 

<  lers.    It  was  necessary,  however,  that  they  should  be  guaged 

<  before  they  were  removed,  and  the  bungs  were  left  out  for  the 

<  purpose  of  the  gauger'^s  doing  hb  office,  which  it  was  the  buyer's 

<  buaness  to  have  performed ;  and  tha^ore,  according  to  the  case 
^  of  Hanson  v.  Metfcr^  and  the  otiier  cases,  every  thing  having 

<  been  done  by  the  sellers  which  lay  upon  them  to  perform,  in  or- 
^  der  to  put  tiie  goods  in  a  deliverable  state  in  the  place  from 

<  whence  they  were  to  b^  taken  by  the  buyers,  the  goods  remained 

<  there  at  the  risk  of  the  Ifitter.    But  with  respect  to  the  other  ten 

<  casks,  as  the  fillmg  them  up  iiccording  to  the  contract  remained 
^  to  be  done  by  the  sellers,  the  property  did  not  pass  to  the  buyers. 
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<  and  therefore  they  are  not  bound  to  pay  (of  them/  Rugg  v. 
Mineity  11  EaH.  210« 

In  another  c^scy  it  appeared  that  the  defendant  agreed  to  pur- 
chase from  the  plaintiff  a  quantity  of  goat  skins.  The  bought  note 
was  as  follows :  '  Bought  of  M.  L.  Zagury,  of  great  Prescott 

<  Street,  289  bales  of  goat  skins  from  Mogadore,  per  Commerce, 

<  Captain  John  Hornw.eU,  containing  five  dozen  in  each  bale,  at 

<  the  rate  of  57s.  6d.  per  dozen,  to  be  taken  as  they  now  lay,  with 

<  all  faults,  paid  for  by  good  bills  at  five  months.^  It  appeared, 
that  by  the  usi^g^  of  trade  it  is  the  duty  of  the  seller  of  gqat  skins 
by  bidesi,  in  this  manner,  to  count  them  ovej,  that  it  may  be  seen 
whether  each  bale  coptaiiis  the  ^lumber  specified  in  the  contract 
On  the  14th  of  May,  however,  before  any  of  the  skins  in  question 
had  been  couiited  over,  the  whole  were  destroyed  by  fire  at  the 
wharf,  where  they  lay  at  the  time  of  the  sale.    Lord  SUenborough 

*  was  of  opinion,  that^  the  enumeration  of  the  skins  was  necessa- 

*  ry  to  ascertain  the  price,  this  was  an  act  for  the  benefit  of  the 

<  seller ;  and  as  this  act  remained  to  be  done  by  him  when  the  fire 

<  haj^ned,  there  was  not  a  complete  transfer  to  the  purchaser, 

<  and  the  skins  continued  at  the  seller^s  risk,'  Zagury  v.  Furneily 
2  Campb.  240. 

507.  In  these  cases  the  .risk  was  held  to  ha,ve  semainfed  with  the 
seller,  because  something  remained  to  be  done  by  him,  in  order  to 
put  the  goods  into  a  deliverable  state.  Upon  the  sa.me  principle, 
on  the  other  hand^  the  risk  was  held  to  have  passed  to  the  vendee 
in  the  following  cases,  which  are  the  converse  of  the  former. 

In  the  first  case,  the  question  was,  whether  the  plaintiff,  who 
was  the  vendor,  or  the  defendants  the  vendees,  should  bear  the 
loss  of  a  quantity  of  sugar  which  had  been  bought  by  the  de^ 
fendants  at  an  auction,  being  at  that  time  deposited  in  the  king^s 
warehouses,  and  which  wfu  afterwards  burned  by  an  accidental  fire  ? 
It  appeared  that  the  sugars,  after  being  landed  at  Liverpool  on 
the  plaintiff's  account,  were  deposited  in  one  of  the  king's  ware- 
houses there,  under  the  locks  of  the  king  and  of  the  plaintiff*, 
whence  they  could  not  be  removed  until  the  duties  were  paid. 
The  goods  were  put  up  to  sale  on  the  ,20th  of  September,  upon 
•certain  conditions  which  were  read  by  the  auctioneer,  who  also  in- 
formed the  persons  assembled  that  the  duties  were  not  then  pud9 
but  would  be  paid  by  the  sellers  on  the  morrow.  These  duties 
are  required  by  statute  to  be  paid  by  the  vendor.    A  part  of  the 
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sugars  were  knocked  down  to  the  defendants.  It  was  proved  to 
be  the  custom  that  sugars  are  weighed  on  laodbg  before  they  are 
put  into  the  warehouse,  on  which  weighing  the  duties  are  asceiv 
tuned,  and  after  tbi^t  the  samples  are  drawn.  The  saipplep  ^ 
always  delivered  to  the  purchaser  as  (^  jf^rt  of  his  purchase  to  m^kp 
up  the  quantity,  and  were  accordingly  (lelivered  to  the  disfendants 
on  the  same  day  after  the  sale.  The  sale  was  pyer  by  ^  fl^art^ 
past  four,  on  Friday  the  20th,  but  from  the  hours  of  office  ^p^ 
the  distance,  there  was  not  time  after  the  sale  to  if^i  thp  entr^f^ 
made,  and  to  pay  the  duties.  Saturday  and  Sundify  were  holidays 
at  the  custom-house,  and  Monday  the  S8d  was  kept  as  such,  beipg 
the  king^s  coronation  day.  The  invoices  were  ma^e  out  on  Satur- 
day the  Slst,  but  were  not  delivered  to  the  defendants  ti)l  Monday 
the  23d.  A  fire  happened  by  which  the  goods  were  (consumed  on 
Sunday  the  28d.  An  action  having  been  raised  fo^:  the  pr|c^,  it 
was  admitted  by  the  defendants,  that  no  hchcs  w/f3  i^ppu^table  to 
the  yendors  for  the  non-payment  of  the  dutjes  between  ()^e  tixap 
of  the  sale  and  the  fire ;  but  besides  two  objec^o^s  founded  op, 
the  statute  of  frauds,  it  was  maintained  by  the  y^g^dees,  that  thei;^ 
had  been  no  completed  sale  previous  to  the  &r^,  iecqfi4€  the  po^ 
nu)dity  was  incapable  of  delinery  till  t^  dutiee  vi^re  pfAd^  whic^ 
U  was  the'dufy  of  the  vendor  topa§f.  Upor^  jthis  pljjecti^iy,  Lor4 
JEOenboTfiughy  in  delivering  the  opinion  of  t]bie  Courl^  said^  '  I 

<  think  that  the  sale,  within  the  meaning  of  the  parties  .^o  fhfi  cof - 

<  ditions  was  complete,  so  as  to  cast  the  subseiyi^  ri^j^  pf  \ifffi 

<  upon  the  buyer.  The  words  *  t^e  of  sale,*  ^d  *  highest  Jbid^ 
<'  der  to  be  the  purchaser,*  all  eyideudy  relate  |o  tbejtc^nsifl^tion  pf 
^  seUi^g  at  jthe  time  and  place  of  auction,  whjlch  was  .copsiderqd 

<  between  them  as  effSectual  for  the  purpose  of  transf4^ng.theprp- 
^  perty,  and  the  consequent  risk  of  loss  fr6m  the  buyer  to  the 
'  seller,  notwithstanding  the  intermediate  f^bt  of  c^tody  or  lien 

<  upqn  the  goods  in  the  cvown,  until  the  duty  abpujtd  be  piiu4>* 
Hkide  T.  WMMoute,  7  East^  566* 

In  another  case,  the  risk  was  held  also  to  have  passed  to  the 
purchaser,  under  the  following  qrcunistanc^^ 

The  car^  of  a  Danish  |irixe^  x>f  which  the  mOL  m  questiioa 
formed  a  part,  was  lodged  in  (be  waiehouses  of  Messrs  Fector  and 
Minet  at  Dover,  and  was  sold  by  auction  in  various  lots,  on  the 
28th  of  April,  1808.  By  the  cqnditiQns  of  sale,  a  dpposit^of  ^j^r 
cent  was  to  be  paid  inuMdiately ,  and  the  ^remainder  of  the  purchase 
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money  in  thirty  days.  At  the  end  of  that  time,  the  purchaicn 
were  to  carry  away  the  goods,  or  were  afterwards  to  pay  ware- 
house rent.  Before  the  day  of  sale,  the  defendants  had  written  to 
Messrs  Fector  and  Minet  to  buy  thirteen  puncheons  of  the  rum 
for  them,  which  was  done  accordingly  by  Mr.  John  Minet,  Fector 
bidding  for  several  lots,  which  were  knocked  down  to  him.  On 
the  11th  of  May  the  defendants  wrote  to  Messrs  Minet  and  Fector, 
recognidng  and  approving  of  the  purchase.  On  the  18th  of  May 
the  goods  were  destroyed  by  an  ^xploaon  of  gunpowder  in  the 
warehouses.  There  was  no  evidence  of  the  deposit  having  been 
paid,  Bendes  a  plea  on  the  statute  of  frauds,  it  was  objected  by 
the  vendues  in  an  acdon  for  the  price,  that,  until  the  lapse  of 
thirty  days,  the  goods  were  at  the  risk  of  the  sellers,  and  that  the 
stipulation  as  to  the  paying  of  warehouse  rent  afterwards,  proved 
that  till  then  tlie  goods  were  con^dered  as  belonging  to  the  ven- 
dors, sutgect  to  the  right  of  the  vendee  on  his  fulfilling  his  part  of 
the  contract.  But  Lord  EBenboraugh  at  Niii  Prius  held  <  that 
^  the  property  vested  absolutely  in  the  purchasers  from  the  mo- 

<  ment  of  the  dUe,  the  agreement  to  give  stowage  room  to  the 

*  goods,  free  of  expense  for  thirty  days,  being  introduced  for  dieir 

*  benefit,  and  being  part  of  the  consideration  for  which  the  pur- 

<  chase  money  was  to  be  paid  V 

008.  IIL  In  regard  to  commodities,  which  are  sold  with  refe- 
rence to  the  tagie^  the  following  is  the  rule  laid  down  by  Pothier 
after  the  Bomaa  law : 

<  n  y  i  de  certmnes  choses  qui  se  vendent  k  la  charge  de  les 

*  gofiter,  comme  du  vin,  de  Phuile,  &c.    Ces  ventes  sont  encore 

<  moins  parfidtes  du  c6t^  de  Tacheteur,  jusqu'^i  ce  que  les  choaes 

<  vendues  aient  it6  gofit^es,  que  ne  le  sont  les  ventes  des  choses 

•  FMOmore  ▼•  Barry^  1  Camp^  MS.  It  will  be  ol»erYed»  that  hi  Uie  abovs 
menUooed  cAtea,  tba  gnmnd  upon  which  it  waa  lield,  that  the  gooda  In  qnaKloi^ 
Nniaiiicd  al  tbt  riak  of  tha  vaiidor  waa*  Uiafc  the  frQftrti$  had  no$  jPSiMd  io  tta 
vmim  when  tba  hm  bappenadit  Thia,  aa  baa  already  been  8U^ed»  (n^pra,  pw  94^) 
la  not  the  principle  upon  which  a  similar  rule  la  received  In  our  law.  With  us  it  la 
held  that  the  proper^  la  in  no  OMe  transferred  by  the  mere  completion  of  the  ooa- 
tneti  and  tha  riak  of  tha  tfiing  aold  la  laid  an  tba  vandea  previoua  to  tba  tnna- 
avenee  by  dellfaiy»  nqf  bacanaa  tha  pnpeity  baa  paasad*  bnt  bacauaa  whan  tba 
anlgect  la  deatroyed,  tha  vendor*a  ohligatio^  fafla  (or  want  of  fn  olgect«  In  Bng- 
land,  again*  the  ground  upon  which  tb.a  risk  waa  laid  on  the  Tendor  In  tha  caaea 
nbofa  cited  waa»  that  aa  aomathing  still  remained  to  be  dona  by  him  in  order  la 
eampkklht  eoii<»«c^  tba  riric  atiU  ranalnedwldi  blmalao,«i  thipnpertyhU  nH 
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<  faites  k  la  mesure,  jusqu'i  ce  quVlles  aient  4i6  mesur^s ;  car 

<  dans  oelle-d,  des  nnstant  du  contrat,  il  ne  depend  plus  de  Tache. 
'  teur  que  la  vente  n^ait  pas  lieu.  D^s  avant  que  les  marcbandise^ 

<  aient  6i£  pes^es  ou  mesur^es.  il  est  aussi  oblig6  que  le  vendeur  k 

<  ex£cuter  le  marcb^ ;  et  le  poids  et  la  mesure  nintenriennent  que 

*  pour  determiner  et  fixer  ce  qui  a  ii&  vendu ;  au  lieu  que  dana 

<  les  rentes  faites  k  la  charge  du  gout,  Tacheteur  pent  ne  pas  ex^ 

*  cuter  le  marche,  s^  ne  trouve  pas  la  marchandise  k  son  go&t : 
^  JUa  causa  degustandi,  alia  metiencUj  guHus  ad  hoc  prqficU  ut^ 

<  improbare  Ikeai,  1.  34.  §  5,  ff.  de  contr*  empt    Ces  ventes  sont 

*  done,  jusqu^i  la  d^gustation,  encore  plus  imparfaites  que  celles 

*  faites  au  poids  et  iL  la  mesure ;  et  pat  cons^uent  dans  ces  Tentes^ 

<  les  choses  vendues  ne  doivent  point  6tre  aux  risques  de  Tache- 

<  teur,  jusqu^k  ce  qull  ait  6ie  constitu^  en  demeure  de  faire  cette 

*  degustation,^  Poth.  Contr,  de  VenU^  No.  SIO. 

509.  ly.  In  conditianai  sales,  the  rule  of  the  Roman  law  was, 
that  if  the  subject  perished  pendente  condUione^  it  perished  to  the 
vendor ;  but  if  it  was  merely  deteriorated,  without  the  fault  of  the 
vendor,  the  loss  fell  upon  the  vendee.  <  Si  sub  conditione  res  ve- 
nierit,  si  quidem  defecerit  conditio,  nulU  est  emptio,  sicuti  nee 
stipuiatio:  Quod  si  esstiterit,  Proculus  et  Octavenus  emptoris 
esse  periculum  ajunt.  Idem  Fomponius  lib.  0.  probaU  Quod 
si  pendente  conditione,  emptor  vel  venditor  decesserit :  constat, 
si  exstiterit  conditio,  heredes  quoque  obligaios  esse,  quasi  jam 
oontracta  emptione  in  prseteritum.  Quod  a  pendente  conditione 
res  tradita  sit :  emptor  non  poterit  earn  usucapere  pto  emptore  ; 
et  quod  pretii  solutum  est,  repetetur ;  et  fructus  medii  te(npori» 
venditoris  sunt :  sicuti  stiptdationes,  et  legata  conditionalia  peri** 
rountur,  si  pendente  conditione  res  exstincta  fuerit  Sane  ri  ex-* 
stet  res,  licet  deterior  efiecta,  potest  dici,  esse  damnum  emptcHns^ 
1.  8.  ff.  de  perk,  et  com.  ret  vend.  Cum  speciem  venditam  per 
violentiam  ignis  absumptam  dicas :  ri  venditionem  nulla  conditio 
suspenderat,  anussae  rei  periculutn  te  non  adstringit,^  1.  5.  CkkL 
ejusd.  tit.  ^ 

610.  V.  In  diemative  sales,  the  rule  is,  that  if  one  of  two  sub- 
jects sold  in  this  manner  perishes  liefore  the  chcnce  has  been  made 

*  Potbler  hu  laid  down  tht  itme  mta  on  tbto  tntgcet,  CoHir.  ie  VenU,  Ne.  SlI. 
Sm  Blfo  DiMMrfiMMf,  B.  i.T.  8.  §  7.  NO.S.  and  9.»  and  1. 10.  §  5.  dtjurdoi.  Aa 
to  the  tpMtionof firietdum  H  commodumt  in  aalea  wp(m  trial  Vid.  L  SO.  if.  dr  prmK. 
verbii^  h  13.  §  1.  IT.  cpimiipd.  ikmatf  L  73.  §  S. 
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find  delivery  followed,  it  perishes  to  the  vendor,  because  in  that 
case  the  remaining  one  continues  in  dbligationej  and  demandable 
bj  t)ie  vendee ;  but  if  the  remaining  one  perish  also,  the  loss  falls 
6ti  the  vendee,  as  in  the  ordinary  case.  Vide  Poth.  CofUrai.  de 
Vente,  No.  312.  TV.  des.  ObRg.  No.  245.  etseq.  I  S4.  §  6.  ff.  d^ 
cantr.  Smipi.  Domai.  B.  1.  T.  2.  §  7.  No.  7. 

Sli.  Vt.  The  general  rule,  that  the  risk  of  the  thing  sold  lies 
dpon  the  i^endee,  from  the  time  when  the  contract  is  completed, 
is  to  be  received  under  the  following  exceptions  and  qualifications. 

512.  (1.)  The  subject  is  no  longer  at  the  risk  of  the  vendee  a£> 
ter  the  vendor  is  in  mora^  by  not  delivering  it  when  he  was  bound 
to  deliver  it  This  exception  is  intimated  in  one  of  the  texts  of 
the  Roman  law,  which  has  already  been  quoted  in  support  of  the 
general  rule.     '  Cum  inter  emptorem  et  venditorem,  contractu  sine 

<  scriptis  inito,  de  pretio  convenit,  moraque  venditorisin  tradUione 
^  non  intercessUy  periculo  emptoris  rem  distractam  esse  in  dulnum 

<  non  venit,^  1.  4.  Cod,  de  per,  et  com.  ret  vend.  See  Domai  on  Sdk^ 
B.  1.  T.  2.  §  7.  No.  S.  The  same  exception  obtains  in  the  law  of 
Scotland,  Stair^  184.  §  7.  and  152.  §  15.    Erek,  S.  S.  7. 

513.  This  exception  does  not  hold  if  the  subject  would  have 
equally  perished  with  the  vendee,  had  it  been  delivered,  Poth.  de 
VenUj  No.  58;  Stair ^  152.  §  15.     <  But  this,'  says  Lord  St^r, 

<  seldom  can  be  made  appear,  because  it  is  ordinarily  presumed 

*  that  if  the  thing  had  been  delivered,  the  creditor  would  have  dis- 

*  posed  of  it,  and  so  been  free  of  the  hazard,  especially  if  it  be  a 

<  thing  for  sale,  not  for  Iceepiiig,  and  if  any  occasion  was  ofiered  to 

<  have  disposed  thereof,*^  Stair^  ut  supra, 

614.  Kboth  parties  were  in  mora^  the  rule  of  the  Roman  law 
was,  that  the  risk  was  on  the  vendee  according  to  the  general  rule. 

<  Si  et  per  emptorem  et  venditorem  mora  fuisset,  quominus  vmum 

*  prceberetur  et  traderetur^  perinde  esse  ait,  quasi  si  per  emptorem 

<  solum  stetisset :  non  enim  potest  videri  mora  per  venditorem 

<  emptori  facta  esse,  ipso  moram  fadente  emptore,*  1.  51.  de  act 
empt. 

515.  If,  again,  the  vendor  having  been  m  morc^  oflers  after, 
wards  to  deliver,  relms  integris^  and  the  vendee  then  delays  to^re^ 
cdve  the  subject ;  or  if^  on  the  other  band,  the  vendee  having  been 
ffi  mora,  and  afterwards  requiring  delivery  of  the  vendor,  who  then 
delays  to  make  delivery,  the  rule  was,  that  any  supervening  ioas  fell 
upon  him  who  had  been  last  in  mora.    <  Si  interpellavero  vencfito- 
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<  rem,  et  hon  dederit  id  quod  emeram,  deind^,  posteriore  offerente 

*  illo,  ego  non  acceperim  ?  Sane  hoc  casu  nocere  mihi  deberet. 

<  Sed  si  per  emptorem  mora  fuisset ;  deinde,  cum  omnia  in  integro 

<  essent,  venditor  moram  adhibuerit,  cum.  posset  se  exsolvere : 

<  sequum  est,  posteriorem  mbram  venditor!  nocere/ 1.  17.  ff.  de  Per. 

et  Com.  rei  Vend;  Domat.  1—78.  §  4. 

•  •  •  * 

516.  (S.)  Another  exception  to  the  rule  takes  place  ^hen  the 

loss  lias  happened  hytlieJuiUt  of  the  vendor ^  because,  although  the 
subject  is  at  the  risk  of  the  vendee  from  the  time  of  the  sale,  the 
vendor  is  nevertheless  bound  to  take  care  of  it  as  long  as  it  re- 
mains undelivered.     ^  Si  res  vendita  per  furtum  perierit,  prius 

<  animadvertendum  erit,  quid  inter  eos  de  custodia  rd  convenerat. 

<  Si  nihil  appareat  convenisse,  talis  custodia  desideranda  est  a  ven- 

<  ditore,  qualem  bonus  paterfamilias  suis  rebus  adhibet,^  1. 85.  §  4 
ff.  de  Contr.  Empt ;  Vide  1. 86.  ff.  de  Act.  Empt. ;  I.  3.  ff.  de  Per. 
et  Com.  rei  Vend. ;  1.  11.  efusd.  tit. ;  Domat ^  Contract  of  Sale, 
Book  I.  Tit  2.  §  2.  No.  2  and  24. 

517.  Pothier  holds  that  this  obligation  under  which  the  vendor 
lies  to  take  care  of  the  subject  until  it  is  delivered,  ceases  when  the 
vendee  is  in  mora,  by  delaying  or  refusing  to  carry  it  away ;  but 
that  notwithstanding  such  mora  on  the  part  of  the  vendee,  the 
vendor  is  still  liable  for  the  consequences  of  fraudulent  or  wilful 
neglect,  according  to  the  rule  of  the  Roman  law.     *  Quum  moram 

<  emptor  adhibere  coepit,  jam    non  culpam,  sed  dolum  tantum 

•  prcestandum  a  venditore,'  1.  17.  ff.  de  Per.  et  Com.  rei  Vend. ; 
Pcth.  Contr.  de  Vente,  No.  65 ;  see  also  1.  4.  §  ult  ff.  de  Pertc. 
et  Com.  rei  Vend. ;  and  Domat  on  Sdky  Book  I.  Tit.  2.  §  2.  No. 
26. 

518.  In  the  law  of  Scotland,  the  same  principles  are  recognised, 
and  the  vendor  lies  under  a  dmilar  obligation  to  attend  to  tlie 
vendee^s  interest,  by  taking  care  of  the  subject  until  it  is  deliver- 
ed. Stair,  134.  §  7. ;  Ersk.  3.  3.  7. 

519.  From  this  obligation  or  duty  of  the  vetidor^  a  number  of 
questions  of  difliculty  and  importance  have  ariisen,  in  ciEUies  where 
the  parties  happened  to  reside  at  a  distance  flrom  each  other^  and 
where  it  was  necessary  to  transmit  the  goods  to  the  vendee,  through 
the  medium  of  a  third  party.  The  following  pointd  have  been 
decided  with  regard  to  the  duty  of  the  vendor,  in  such  situations. 

520.  In  the^r^  place,  'iohere  the  vendee  has  given  directions 
as  to  the  mode  of  conveyance,  these  must  be  followed ;  abd  in 
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the  fcdlowing  case  the  vendor  was  found  liable  for  a  loss,  the  in* 
structions  of  the  vendee  not  having  been  obeyed,  aUhaugh  the 
loss  did  not  arise  from  this  negUcL 

Ogilvie  of  Edinburgh  ordered  sugars  from  Harle  of  Londony 
desiring  them  to  be  shipped  for  him  if  the  convoy  was  not  sailed; 
and  in  a  postscript  to  his  letter,  it  was  added,  <  If  the  ships  be  all 

<  sailed,  there  is  nothing  for  it  but  wait  the  first  convoy/  On  re- 
ceipt of  this  letter,  Harle  shipped  the  sugars  aboard  a  vessel  bound 
for  Leith  with  stores  for  the  army,  and  which  he  was  informed  was 
to  fall  down  to  sail  with  the  convoy,  but  the  convoy  happened  to 
be  gone.  The  ship  arrived  safe  at  Leith.  But  the  sugars  havings 
by  some  accident,  got  water,  and  being  much  damaged,  Ogilvie 
refused  to  receive  them.  An  action  being  raised  for  the  price,  it 
was  dismissed  on  the  ground  that  the  vendor  <  had  not  observed 

*  the  Jines  mandati^  Lord  KUkerran^  by  whom  the  case  is  re- 
ported, adds,  <  At  moving  the  petition  and  answers^  the  president 

*  stated  it  as  a  doubtful  point  On  the  one  hand,  there  was  not 
^  here  any  special  commisuon  to  ship  the  goods  in  a  particular 

<  ship,  or  to  entrust  a  particular  master  with  them,  but  only  a  g&- 

<  neral  direction  not  to  send  them  without  convoy,  where  tibe  rea- 

<  son  was  one  single  cause,  and  could  be  no  other— to  prevent  cap- 

*  ture,  to  the  risk  whereof  Harle  no  doubt  subjected  himself ;  but 

<  having  escaped  capture,  the  commission  was  no  less  performed 

*  than  if  the  ship  had  come  under  convoy.    But,  on  the  other 

<  hand,  the  property  was  certainly  not  transferred  by  the  putting 

*  on  board,  as  it  would  have  been,  bad  the  ship  come  under  cob* 

<  voy :  That  was  in  suspense  till  her  arrival :  and  although,  had 
^  the  sugars  come  safe,  it  might  have  been  no  excuse  for  the  de- 
^  fender's  not  accepting  them,  that  they  had  not  come  under  ooiw 
'  voy ;  yet,  as  they  came  not  safe,  and  that,  till  they  arrived  at  x\m 

<  port  of  delivery,  the  property  of  the  sugars  was  not  transferred 

*  to  the  defender,  neither  could  they  be  on  his  risque,*  Harle  t. 
Ogilvie^  S4th  January,  1749. 

521.  On  the  other  hand,  in  an  English  case,  which  is  quite  the 
converse  of  this,  it  was  held,  that  when  the  vendee  cnrders  the 
goods  to  be  sent  by  a  certain  mode  of  conveyance,  and  they  are 
sent  accordingly,  the  vendor  has  nothing  to  do  with  any  loss  which 
happens. 

This  was  an  action  for  goods  sold  and  delivered.  At  the  trial, 
a  letter  from  the  defendant  to  the  plaintiff  was  produced,  ccmtaiiv* 
ing  a  commisaon  to  the  plaintiff  for  the  goods  in  question^  afttt* 
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whidi  was  added  ihe  following  po6t8cript     <  Pray  be  expeditious 

<  in  sending  theni)  and  instead  of  letting  diem  go  by  the  way  of 

*  Bristol,  where  many  things  you  have  sent  roe  have  been  detain- 

<  ed,  send  them  by  land  carriage.^  A  witness  proved  the  delivery 
of  the  goods  to  the  book-^keeper  of  the  Birmingham  carrier,  to  be 
sent  from  thence  by  way  of  Coventry  to  the  defendant,  who  lived 
at  Carmarthen.  It  appeared  there  was  no  other  mode  qfconvet/- 
once  by  land  carriage.  The  goods  were  lost.  Upon  this  evidence 
it  was  maintained  that  the  delivery  to  the  carrier  was  delivery  to 
the  defendant,  but  the  judge  who  tried  the  cause,  thinking  other- 
wise, directed  a  non-suit.  Afterwards,  however,  on  an  application 
for  a  new  trial.  Lord  Mansfield  said,  <  I  have  a  difficulty  to  find 
'  a  question  in  this  case ;  for  it  resolves  itself  into  this  short  point, 
'  viz.  whether  in  a  dispute  between  vendor  and  vendee,  the  vendor 

*  b  excused  from  delivering  goods  according  to  the  order  of  the  ven- 

<  dee  ?  His  Lordship,  after  stating  the  case,  said,  the  material  part 

<  of  the  letter  is  as  follows :  *  I  beg  you  will  send  them  by  land- 

*  carriage^  as  they  are  detained  a  long  time  at  Bristol  before  they  ar- 

<  rive.^  This  is  an  express  order,  to  send  the  goods  by  land*carriage. 

*  The  plaintiff,  in  obedience  to  this  order,  sends  them  accordinglyf 

<  and  they  are  delivered  to  the  book-keeper  of  the  Birmingham 
.<  carrier  at  bis  warehouse  in  Coventry,  to.be  forwarded  to  the  de- 

*  fendant  at  Carmarthen.  The  box  was  lost,  and  the  witness  said, 
^  that,  before  this  time^  his  master  had  always  sent  goods  to  the 
'  defendant  by  the  way  of  Bristol,  and  that  there  was  no  other 

<  mode  of  sending  them  by  land-carriage  than  by  way  of  Birraing- 

*  ham.  There  was  no  evidence  in  contradiction  to  this.  Then, 
^  what  is  the  case  ?  It  is  as  much  as  if  the  defendant  had  mention- 

*  ed  the  Birmingham  carrier  particularly  by  name ;  for  there  being 

*  but  one  carrier,  the  plaintiff  had  no  choice  by  whom  to  send 

<  them.  If  a  vendor  take  upon  himself  actually  to  deliver  the 
^  goods  to  the  vendee,  he  stands  to  all  risks ;  but  if  the  vendee  or- 

<  der  a  particular  mode  of  conveyance,  the  vendor  is  excused,* 
Vale  V.  Bayley  Cowp.  894.  A  new  trial  was  therefore  grant* 
ed. 

523.  In  the  second  place,  when.no  particular  carrier  or  ship  is 
named  by  the  vendee  as  that  by  which  he  wishes  the  goods  to  k)e 
sent,  it  is  a  settled  rule  that  delivery  by  the  vendor  to  any  carrier 
or  wharfinger  on  account  of  the  vendee,  according  as  the  goods 
have  been  ordered  to  be  sent  by  sea  or  landi  is  the  same  as  deli- 
very to  the  vendee  himselfj  to  the  effect  of  freeing  the  vendor  from 
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further  responnbilitjr  for  care  being  taken  of  the  goods*  pnmded 
he  procures  them  to  be  enteied  in  the  books  of  the  carrier  or  whar- 
finger, or  otherwise,  acoording  to  the  custom  of  the  place,  delivers 
them  in  such  a  way  as  to  furnish  a  remedy  against  the  carrier  or 
wharfinger  in  case  of  loss.  This  rule,  with  the  qualification,  has 
been  established  in  the  following  cases. 

In  a  case  in  the  Court  of  Common  Pleas  which  involved  an- 
other  question  bendes  this,  it  was  held  by  Lard  Jlvanley  <  to  be 

<  a  proporition  as  well  settled  as  any  in  the  law,  that  if  a  tnides- 

<  man  order  goods  to  be  sent  by  a  carrier,  though  he  does  not 

<  name  any  particular  carrier,  the  moment  the  goods  are  delivered 

<  to  the  carrier,  it  operates  as  a  delivery  to  the  purchaser :  the 

<  whole  property  immediately  vests  in  him :  he  alone  can  bring  an 

<  action  for  any  injury  done  to  the  goods,  a«M2  tfanj/  accident  hap* 
^pen  to  the  goods  UUaihia  rkk  V 

588.  But  it  is  not  enough  to  free  the  vendor  from  further  re- 
sponribility,  that  he  has  merely  delivered  the  goods  toa  carrier  or 
wharfinger :  it  must  be  done  in  the  proper  and  usual  immner,  and 
vrith  the  usual  precautions  to  insure  the  safety  of  the  goods  and  the 
claim  of  the  vendee  against  the  party  intrusted  with  them.  So  it 
was  held  in  the  following  case,  where  it  appeared  that  the  defendant, 
who  lived  at  Gosport,  ordered  goods  from  the  plaintiff  who  lived  at 
Plymouth.  The  plaintiff  sent  them  to  the  recriving  house  of  a  vc^ 
ael  trading  between  the  two  places,  the  owners  of  which  had  pub. 
lished  cards,  and  suflBciently  established  a  notoriety  in  the  place 
that  they  would  not  be  answerable  for  any  package  above  L.5» 
unless  entered  and  paid  for  as  such.  The  value  of  the  goods  in 
question  was  L.5 1 ,  but  the  pluntiff  made  no  special  entry  or  pay. 
ment  on  account  of  them.  The  goqds  were  lost.  In  an  action  for 
payment  of  the  price,  Lord  EUenborough^  with  the  assent  of  the 
other  judges  of  the  Court  of  King^s  Bench,  said,  <  The  plaintiff 
«  cannot  be  said  to  have  deposited  the  goods  in  the  usual  and  or- 

<  dinary  way,  for  the  puipose  of  forwarding  them  to  the  defend- 


•  DmUm  ▼.  Sdbmtmmih  8  A  and  P.  581  Aceordlngly,  in  n  carHtr  CMe,  it  bad 
becndMidedbytha  Court  of  King'i  Bcnob,  Uiatif  i^  comlfiiorof  gooda  daUter 
ftbamto  a  particular  cairierlgrordar«rt|iaoao«ifM)a»iind  thej  iia  aftanrarda  lo«i» 
.Ite  eomlgnar  cannot  naintain  an  i|cUon  apalnyt  tha  carrier  for  tba  loai.  T^e  fteUon 
can  be  brought  hf  tha  ooniignee  ontj.  HKnwf  ?•  P^,  8  T.  H.  830.  See  alto  la 
aupport  of  tha  general  rule  tUted  in  the  tckt,  King  ▼•  Mer$dUht  S  Caay.  S3S, 
II  waa  Airther  heM,  that  tha  drctiniitanaeQf  theoarrtor  being  to  be  paid  bj  Um 
dor  did  not  alter  the  caacb 
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<  mty  unless  he  took  the  usual  and  ordinary  precaution  which  the 

*  notoriety  of  the  carriers^  general  undertaking  required,  with  re- 

*  spect  to  goods  of  this  value,  to  insure  them  a  safe  conveyance : 

*  that  is,  by  making  a  spedal  entry  of  them.    He  had  an  implied 

*  authority  ;  and  it  was  his  duty  to  do  whatever  was  necessary  to 

*  secure  the  responsibility  of  the  carriers  for  the  safe  delivery  of 

*  the  goods,  and  to  put  them  into  such  a  course  of  conveyance,  as 

*  that,  in  case  of  a  loss,  the  defendant  might  have  his  indemnity 

*  against  the  carriers,^  Clarke  v.  Hutchins^  14  Easif  475* 

5S4.  In  a  subsequent  case  however.  Lord  Ellenborough  doubt- 
ed whether,  in  regard  to  this  particular  regulation  of  carriers,  it 
was  the  duty  of  the  vendor  sending  goods  to  the  vendee  by  such  a 
conveyance,  to  pay  the  additional  charge  when  they  are  above  L.5 
in  value,  unless  he  has  received  special  instructions  from  the  ven- 
dee to  that  effect.  His  Lordship  did  not  however  deliver  a  posi- 
tive opinion  upon  the  general  point,  as  the  case  involved  a  specialty 
upon  which  it  was  decided  against  the  vendee.  The  facts  were, 
ihajL  the  defendants  in  Leeds,  in  Dec.  1809,  wrote  to  the  pliuntiffs 
in  London,  desiring  them  to  send  down  60  26.  mare  of  cochineal  by 
the  first  coach.  The  plaintiffs  accordingly  delivered  this  quantity 
of  cochineal  at  the  Bull  and  Mouth  Inn,  to  be  carried  to  the  de- 
fendants by  a  coach  which  runs  from  that  place  to  Leeds.  At 
the  coach  office,  there  was  a  notice  stuck  up  that  the  proprietors 
would  not  be  answerable  for  any  package  above  L.0,  unless  en- 
tered as  such,  and  paid  for  accordingly.  The  cochineal  was  not 
so  entered,  although  worth  about  L.150.  It  was  lost  on  the  way 
to  Leeds.  There  was  no  evidence  of  the  manner  in  which  the 
former  quantity  had  been  sent    Lord  EUenborough  said,  <  The 

<  point  made  does  not  properly  arise  in  this  case.     The  defendants 

<  order  60  lbs.  more  of  cochineal  to  be  sent  thctn.  It  was  there- 
^  fore  incumbent  on  them  to  shew  how  the  former  parcel  was  sent, 
'  and  whether  it  was  entered  and  insured,  as  above  the  value  of 

*  L.  6.    Upon  the  general  question,  I  am  not  now  called  upon  to 

*  pve  any  dedrive  o{nnion ;  but  as  it  is  in  practice  so  unusual, 

*  under  these  notices,  to  enter  and  insure  goods  as  above  the  limit- 

<  ed  value,  I  shall  be  inclined  to  hold  that  the  vendor  is  not  bound 

*  to  do  so,  without  express  instructions  for  that  purpose.    Were 

^  he  to  insure  of  his  own  accord  with  the  carrier,  how  far  would 

'  the  purchaser  be  liaUe  for  the  heavy  additional  expense  thus  in- 

^  curred  ?  In  this  case  the  plaintifi  are  clearly  enUtled  to  a  verdict 

f  for  the  value  of  the  goods,  Coihay  v.  Tute,  S  Camp,  199. 
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625.  It  is  not  however  to  be  supposed,  that  the  doubt  thus  ex« 
pressed  by  Lord  EUenborough,  even  supposing  it  to  be  acted  upon, 
implies  any  alteration  of  the  general  rule  already  mentioned,  that 
the  vendor,  in  sending  goods  by  a  carrier  or  vessel,  is  bound  to  take 
the  usual  and  proper  precautions  for  insuring  the  safety  of  the 
goods,  and  the  claim  of  the  vendee  against  the  carrier  or  wharfin- 
ger. It  is  merely  a  limitation,  or  rather  a  proposal  that  a  limita- 
tion of  the  general  rule  should  be  introduced  in  regard  to  this  par- 
ticular  duty  of  insuring  goods  worth  more  than  L.  5.  by  paying 
the  additional  duty.  That  it  was  not  intended  to  shake  the  au- 
thority  of  the  general  rule,  b  clear  from  a  later  case' decided  by 
the  same  learned  judge  who  expressed  the  doubt  in  the  case  last 
mentioned.  ' 

This  was  an  action  for  goods  sold  and  delivered,  to  recover  the 
value  of  two  dozen  of  chairs.  The  plaintiiF  was  a  chur  manufac* 
turer  in  London,  who  had  been  in  the  habit  of  supplying  chairs  to 
the  defendant,  an  upholstercfr  at  Wells  in  Norfolk.  These  chairs 
bad  been  carried  to  Harrison's  Wharf,  IrongaU,  whence  they 
were  forwarded  by  water  to  the  defendant  Sometimes  they  were 
booked  at  the  wharf,  and  sometimes  not ;  but  with  the  exception 
of  the  parcel  in  question,  they  had  always  arrived  safe.  A  ser« 
vant  of  the  plaintifi^  was  the  only  witness  to  speak  to  the  delivery  of 
these  two  dozen.  He  stated  that  he  took  them  to  Harrison^s 
wharf,  and  left  them  on  the  premises  there,  (with  a  direction  to 
the  defendant,)  piled  up  among  other  goods;  he  had  no  receipt 
for  them,  nor  was  any  etitry  of  them  made  in  the  wharfinger'^a 
books ;  he  saw  a  man  upon  the  wharf  whom  he  believed  to  be  a 
servant  of  the  wharfinger,  but  he  had  no  conversation  with  the 
wharfinger  or  any  other  person  upon  the  premises. 

Lord  Ettmbaivughf  *  A  delivery  of  goods  to  a  carrier  or  whar- 
finger, with  due  care  and  diligence,  is  sufficient  to  charge  the  pur- 
chaser ;  but  he  has  a  right  to  require  that^  in  making  this  delivery; 
due  care  and  diligence  shall  be  exercised  by  the  seller.  Before 
the  defendant  can  be  charged  in  the  present  instance,  he  must  be 
put  into  a  situation  to  resort  to  the  wharfinger  for  his  indemni- 
ty. But  no  receipt  was  taken  for  the  churs ;  they  were  not 
booked ;  and  no  person  belonging  to  the  wharf  is  fixed  with  a 
privity  of  their  being  left  there.  The  pluntiff  was  bound  to 
procure  them  to  be  booked,  or  to  deliver  them  to  the  wharfinger 
himself,  or  some  person  who  can  be  proved  to  be  his  agent  for 
the  purpose  of  receiving .  them.    The  person  upon  the  wharf 
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^  where  the  chairs  were  left,  might  be  a  thief  watching  for  an  op- 

<  portunity  to  purloin  them.  The  defendant  therefore  is  not  fur- 
'  nished  with  a  remedy  over  against  the  wharfinger,  and  is  not 
'  himself  liable  as  purchaser  of  the  goods,^  Buckman  y.  Leviy  8 
Campb.  414. 

526.  In  the  ^Aifid  place,  it  is  the  duty  of  the  vendor  when  goods 
are  sent  to  a  distance  by  sea,  to  give  due  and  timeous  notice  of  the 
shipment  to  the  vendee,  in  order,  not  only  that  he  may  know  when 
the  goods  are  likely  to  arrive,  but  also  that  he  may  be  enabled  to 
insure  them  if  he  is  so  inclined.  This  was  held  to  be  a  settled 
rule,  in  the  following  case  dedded  by  the  Court  of  Session. 

Andrew  of  Manchester,  was  agent  for  Perkins  and  Co.  of  Lon- 
don, Porter  Brewers.  In  that  capacity  he  was  in  the  use  of  re* 
eeiving  orders  from  Scotland,  which  he  transmitted  to  London, 
and  when  the  goods  were  shipped,  the  invoices  were  sent  to  An« 
drew,  and  by  him  forwarded  to  the  vendees  in  Scotland.  The 
customers  of  Perkins  &  Co.  were  aware  of  this  circuitous  mode  of 
dealing,  and  the  drfenders  Ross  and  otHers  had  had  various  tran- 
sactions with  Andrew  in  this  way.  A  quantity  of  porter  was  or- 
dered by  these  persons  in  this  way,  in  June  1809.  The  porter 
was  sent  to  the  wharf  at  London  on  20th  July.  The  ship  in 
which  it  was  to  be  sent  was  not  to  sail  for  some  days.  The  in- 
voices were  sent  to  Andrew  by  Perkins  and  Co.  on  the  27th.  When 
they  arrived,  Andrew  wa9  from  home,  and  they  were  not  sent  by 
him  to  the  vendees  till  the  lO^A  ofAuguH.  The  ship  sailed  on  M^ 
id  of  Jugtutj  and  on  the  lOth  was  totally  lost  Intelligence  of 
the  loss  reached  the  vendees  on  the  ISth  Augusts  and  the  invoices 
were  not  received  till  the  day  following.  Payment  was  refused,  on 
the  ground  that  the  vendees  had  not  got  due  and  timeous  notice 
of  the  shipment ;  and  this  defence  was  sustained  in  an  action  rais- 
ed by  Andrew  for  the  price.  The  Report  states,  that  although  one 
judge  thought  there  wa^  np  fraud  or  undue  delay  proved  against 
the  pursuer ;  yet,  by  the  majority  of  the  Court,  <  it  was  held 
^  to  he  an  essential  part  qfth^  shipper*s  duty  to  give  notice  imme^ 

<  diatehf  of  the  shipment^  that  the  purchaser  might  have  it  in  hia 
^  power  to  take  n^easuresjhr  his  safety.    The  practice  of  the  car- 

<  rying  trade  was  clear  and  acknowledged,  and  had  been  ^ven  ef^ 
f  feet  to  by  the  decisions  of  the  court  in  favour  of  the  shippers. 

<  But  then,  the  cases  decided  by  the  court  differed  widely  from 
f  the  present  one.  In  all  these,  due  and  timeous  noUce  had  been 
•  given,  after  the  goods  were  delivered  at  the  wharf;  but  here  a(^ 

2b8 
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<  notice  of  the  shipment  or  delivery  at  the  wharf  was  given.     In- 

<  deed,  the  purchasers  had  no  reason  to  conclude  that  the  goods 
*  were  sent  at  all,  in  whidi  case  it  was  entirely  out  of  their  power 

<  to  secure  themselves  by  insurancey"*  Andrew  v.  RoiSy  Parky  and 
othersy  6th  Dec.  1810. 

587.  In  the  cases  alluded  to  in  the  latter  part  of  this  report,  9a 
weU  as  in  some  later  cases,  certain  qualifications  have  been  estab- 
lished of  the  rule  how  under  consideration,  founded  chiefly  upon 
the  custom  of  trade.  What  these  qualifications  are  will  be  best 
and  most  easily  understood  from  the  statement  of  the  cases  thenw 
selves. 

In  the  first  of  these  cases  it  appeared  that  in  July,  1751,  the 
defenders,  Kennedy  &  Co.  of  Glasgow,  ordered  goods  from  the 
pursuer,  Hoog,  of  Rotterdam,  to  be  sent  by  the  first  ship  for 
Leith,  Greenock,  or  Borrowstoness.  On  the  18th  of  August, 
Hoog  shipped  the  goods  on  board  the  HopeweU,  Burion,  for  Leith, 
giving  the  invoice  to  the  master.  He  sent  no  bill  of  lading,  or  for- 
mal letter  of  advice,  by  course  of  post ;  but  on  the  Sd  of  Septem* 
ber,  he  sent  a  copy  of  his  account  current,  in  which  he  took  credit 
Jbr  goods  seni  by  Burkmjbr  LeUhy  as  per  invoieSy  without  sped- 
fying  either  the  kind  of  goods,  or  the  name  of  the  diip.  The 
Hopewell  sailed  from  Rotterdam  on  the  6th  of  September,  and 
was  lost  next  day.  In  an  action  raised  by  Hoog  for  the  price,  the 
defenders  pleaded  the  want  of  due  notice  of  the  shipment.  But  it 
was  answered,  that  by  the  custom  of  trade,  in  places  where  r^ular 
ports  are  not  established,  it  is  not  usual,  as  it  is  not  posnble  to  send 
bills  of  loading  and  letters  of  advice ;  and  where  the  ship  general- 
ly arrives  before  the  post,  as  happens  between  Holland  and  Leilh, 
it  would  be  superfluous.  That  notice,  however,  had  been  neat  in 
this  case  three  days  before  the  ship  sailed ;  and  althott^  neither 
the  kind  of  goods  nor  the  name  of  the  ship  was  mentioned,  this 
was  immaterial,  because  an  insurance  nught  have  been  effected  ge^ 
nerally  without  knowing  these  drcumstances.  On  these  grounds 
the  Court  found  the  defenders  liable,  Ho(Jff  v.  Kennetfy  4r  Mac- 
leauy  fiith  Juljfy  1754. 

588.  It  may  be  thought  at  first  sight  that  the  name  of  ike  Mp 
is  an  important  circumstance  to  be  mentioned  to  the  vendee^  in 
sending  advice  of  the  shipment.  But  it  a(^)esrs  that  in  ports 
where  general  ships  are  employed  in  carrying  parcels  and  quanti- 
ties of  goods  belonging  to  many  difierent  persons,  and  iriiere  a 
number  of  such  ships  are  employed  by  the  same  company  or  indi« 
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vidual,  ttiid  nil  at  staled  periodsi  it  is  the  oustom,  when  goods  ar6 
faifibuglit  to  the  wharf,  to  give  a  recript  for  the  goods  as  to  go  by  a 
particular  vessel,  then  loading  perhaps.  But  it  frequently  bap- 
pens  that  this  vessel  cannot  contain  all  the  goods  on  Uie  wharf,  or 
she  is  detained,  and  another  is  ready  to  sail  in  the  meantime.  In 
these  cases  the  goods  are  sent  by  die  ilrst  convenient  oppotiumty, 
and  often  in  a  different  ship  fVom  that  named  in  the  receipt  But 
no  inconveilienoe  arises  from  this  to  the  vendee,  as  an  inisttranae 
may  be  eflR?ctualiy  made  without  the  name  of  the  ship ;  and  it  ia 
the  custom  in  such  plaices  to  insure  in  this  general  manner.  Ac-* 
€a^ng]j^  it  has  been  repeatedly  decided  both  in  England  and 
Scotland,  that  a  variance  between  the  name  of  the  vessel  mention-^ 
cd  in  the  ihvmee  or  letter  of  advice,  and  the  name  of  the  vessel  by 
which  the  goods  are  actually  sent,  is  not  material,  and  infers  no 
blame  or  additional  responsibility  against  the  vendor. 

So  in  the  following  case  decided  by  the  Court  of  Common  Pleas^ 
it  appeired  that  the  defendant,  who  resided  near  Bristol,  ordered 
fiom  the  plainti  A  in  London  a  patent  chaff-<;uttier,  by  a  letter  which 
they  received  on  SSd  Nov.  1802,  in  which  it  was  said  by  the  de* 
fiendant,  *  Any  conveyance  by  which  it  will  reach  Bristol  ^iU  be 

<  convenient  to  me,  as  I  am  only  m  miles  ftmn  it;^  andiii  a  post- 
script  it  was  added,    <  I  will  thank  yoU  for  a  line  mentioning 

*  when  you  send  the  chaff-cuttfer,  that  I  may  kndw  when  to  ex- 

*  pect  it,  and  where  to  send  for  it ;  and  the  sooner  I  can  get  it 

*  the  more  agreeable,  as  1  am  much  inconvenienced  for  wiint  of 

<  chaff.*  On  17th  Dec.  fellowing,  the  {dmntin  sent  the  dhoff^bt. 
ter,  addressed  to  the  defendant,  to  Sytoond*s  Wharf,  where  the 
Bristol  vesseli  load,  and  received  a  receipt  in  the  foUotring  terdn: 

*  The  Commofce,  Cha.  Porquharson,  for  Bristol,  17th  Bee.  re- 

*  eeived  Is.  6d.  J.  M.*  On  the  same  di^  the  plaintiffs  advised 
the  defendant,  per  post,  of  the  shipment  by  the  Commerce,  adding, 
that  Pollard  &  Son,  at  Bristol,  were  agenb  to  all  Bristol  vessels 
loaded  at  Symond's  Wharf  for  Bristol,  and  received  all  the  goods 
arriving  by  them.  On  the  arrival  of  the  Commerce  at  Bristol,  th^ 
diaff-cutter  was  found  not  to  be  on  board  of  that  vessel.  It  waS 
proved  to  be  the  invariable  cusloita  at  Symond^  and  other  whaHi^ 
when  goods  are  left  there,  to  go  to  any  place  bj  a  vessel,  to  give  a 
rebnpt  for  die  gteds,  as  golhg  bjf  0ie  vasd  Om  hadkigj  without 
regard  to  the  capability  of  the  vessel  then*  loading  to  carry  all  thfe 
articles  for  which  receipts  are  so  given ;  and  ifthere  are  more  gbods 
than  such  vessds  will  contain,  to  put  the  excess  on  board  the  next 
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that  sails.  The  Comineroe  was  the  vessel  ioadipg  when  the  chaff* 
cutter  m  question  was  delivered  at  the  wharf;  but  there  being  no' 
room  for  it  on  board  of  that  vessel,  it  was  ^nt  by  another  vessel, 
on  ISth  April,  1803,  and  arrived  safe  at  Bristol.  It  appeared, 
however,  that  the  defendant,  on  being  disappointed  in  receiving  it 
by  the^Commerce,  made  no  furdier  inquiries  after  it,  and  although 
he  never  received  it,  he  sent  no  notice  of  this  circumstance  to  the 
phdntiffs,  and  no  further  correspondence  took  place  between  them 
until  they  appfied  for  payment  of  the  price.  This  being  refused, 
an  action  was  raised  for  the  amount.  Upon  the  question,  whether 
the  plaintifis  were  entitled  to  recover,  Sir  James  Mansfidd,  C. 
J.  said,  <  This  question  does  not  depend  upon  the.  liahihiy 
of  particular  persons  to  answer  for  the  misconduct  of  the  wharC- 
inger ;  for  it  does  not  appear  that  any  neglect  is  imputable  to 
the  wharfinger  for  not  sending  the  goods  by  the  Ck>mmerce. 
The  single  question  is,  Whether  the  plaintiffs  have  reasonably 
complied  with  the  order  sent  to  thjem  by  the  defendant,  and  whe» 
ther  it  be  owing  to  the  fault  of  the  plaintiffs  or  the  defendant, 
that  the  goods  were  not  Deceived  ?  If  the  fault  be  imputable  to 
the  latter,  he  must  pay  the  former  the  value  of  the  good&  The 
defendant,  in  his  letter  of  S8d  November,  1819,  says,  <  Any 
<  conveyance  by  which  it  will  reach  Bristol,  will  he  oonvenieuti^ 

*  and  dettves  to  be  infonned  when  the  chaff^utter  is  sent,  that 

*  he  may  know  when  to  expect  it,  and  where  to  send  for  iu*  The 
chaff«cutter,  b^ng  a  heavy  instrument,  was  sent  by  water;  and 
the  defendant  could  hardly  suppose  tliat  it  would  be  xni  by 
land.  On  the  17th  of  December,  the  plaintiffs  write  to  inform 
the  defendant  that  it  is  sent  by  the  Commerce.  The  Commerce 
sailed  in  January,  and  after  her  arrival  at  Bristol,  the  defendant 
made  frequent  inquiries  at  Fpllard^s  Wharf,  from  which  he  found 
that  the  chaff-cutter  did  not  arrive  by. the  Commerce.  Under 
these  circumstances  he  remains  in  perfect  silence,  and  never  in* 
forais  the  plamtifb  until  the  20th  July,  1S04,  that  it  had  not  ar* 
rived.  What  then  were  the  plaiotifi  to  conclude  P  They  had 
sent  it  by  the  proper  conveyance  to  Bristol^  and  had  written  to 
the  defendant  to  tell  him  so.  They  must  therefore  suppose  either 
that  it  had  been  received,  or  that  they  would  have  had  infcHma- 
tion  to  the  contrary.  If  the  defendant  had  informed  the  phun. 
tiffs  that  the  chaff«cutter  had  not  arrived  by  the  Commerce,  they 
might  have  inquired  at  the  wharf,  and  remedied  the  mistake. 
Instead  of  tbis>  he  leftye^  th^an  in  iterance,  and  under  the  sup.. 
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pbutJOQ  that  it  had  been  reoaved  i  and  it  n  tiot  until  apjilication 
is  made  for  payment  in  July,  1804,  that  be  gives  any  iateUigenca 
of  the  nonourriTal  of  the  article.  In  whom  then  is  the  fault? 
Not  in  the  plaintiffii.  They  sent  the  chiiffcutter  to  the  wharft 
and  gave  notice  to  the  defendant.  *  The  ship,  bowevar,  being 
full,  the  chaff-cutter  does  not  go  by  that  ship ;  but,  accocdiag  to 
all  custom,  goes  by  the  next  to  the  same  port;  and  tb^ .defi^Bd* 
ant,  having  infonnation  that  it  has  been  sent,  does  not^noquMnt 
the  plaintiffs  of  its  non-arrival  till  a  year  and  a  half  afterwards. 
If  it  had  never  anrived  at  all,  it  is  very  questionable  wh^dM^r  thp 
defendant  would  not  have  been  liable  to  pay  for  it,  because  it 
was  bis  duty  immediately  to  inform  the  plaintiib  of  its  oon-arri* 
vaL  The  article  was  sent  in  the  ccmunon  course,  and  it  was.  the 
defendant's  own  fault  that  he  had  it  not.  There  is  ^otbipg  to 
blame  in  the  conduct  of  the  plaintiffs;  they  sent  the.ch^^-ciittei? 
aeoording  to  order ;  and  it  was  the  fault  of  the  dcfeadaqt  .n^t  to 
give  notice  in  due  time  that  he  had  not  received  it«*-nln,tbiaopi« 
nion  the  other  judges  concurred^  and  judgment,  was  given  f^ir^tb^ 
plaintiffs.  Cook  v.  LtidZm,  2  New.  Bip.  C.B.  119.  ., 

A  similar  judgment  was  pronounoed  by  the  court  of  Sestton  in 
the  following  case. 

In  January,  1800,  Arrd  and  Co.  of  Edinburgh  bought .  mm^ 
tea  from  Hesseltines  of  London,  who^  in  obedieOfce  latlie  oi4^  of 
the  vendees,  sent  it  to  the  wharf,  to  be  shipped  for  Leith  io  one 
of  the  vessels  of  the  Berwick  shipping  company,  who.  at  that  tim^ 
employed  a  number  of  vesseb  in  the  trade  between  London  and 
Leith.  At  the  wharf,  the  vendors  were  informed  that  thie  tea 
would  be  put  on  board  the  Kekopacket^  RoffcH  Jfoir,  w^aUer.  T|ie 
invoice  was  accordingly  made  out  in^hese  t^rms,  and  a  letter  of  ad- 
vice to  the  same  eflfect  was  sent  to  Arrol  and  Ca<m  6th  February. 
On  the  same  evening,  however,  the  vendors  learnt  from^thiQ  wharf- 
inger that  the  tea  would  be  sent  by  the  Union  packeL  They 
therefore  altered  the  invoice.  After  .all,  however,  it  appeared  t|ie 
t^  was  shipped  on  board  the  Kelso,  and  not  on  bpard.the Union; 
and  the  former  vessel  being  stranded  on  the  voyagje,  part  of  ^le 
tea  was  lost,  and  the  rest  damaged*  In  an  action. for  the  pr^oe 
the  defenders  was  found  liable.  It  was  observed  on  the  bench, 
*  there  is  a  gieat  diffierenee  in  questions  between  moehaats 
<  themselves,  and  between  the  merchant  and  the  underwriter.  It 
^  is  dierefore  very  material  that  no  insurance  was  effected  in  this 
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<  caae.    The  gen^nl  nature  and  practice  of  the  carrying  trade  be- 

<  tween  Lendon  and  Leitfa  sMobft  to  be  in  favour  of  the  punuen*. 

AS0.  But  although  it  thus  appears  that  a  miatake  or  variation 
which  is  confined  merely  to  the  name  of  the  Khip  is  immaterial, 
teeing  it  ariaes,  in  cases  of  this  sort,  from  a  custom  of  trade  which 
cannot  be  altered,  and  is,  nioreover,  not  attended  with  any  injury 
tothi^vend^l  yet  a  diAnMit  judgment  has  been  given  in  cases 
where  tiiese  dtlreinnstaneeS  did  not  exist,  aiid  #here  thet«  was  nei- 
dier  the  same  ttcuse  fcMr  the  ertol-,  nor  was  it  equally  innotent  in 
its  natuto. 

Thus,  hi  (h^  feUbWing  case,  the  v^hdor  was  held  to  be  re^ponsi. 
U^  and  w^  denied  action  ibr  the  price  of  goods  shipped  frooi 
Lobdoll  to  Lritfa,  in  con8e<|aenoe  df  an  error  in  ike  date  tfihe  tit. 
wu^r,  whidi  inight  have  bl^n  fatal  to  the  insurance,  if  the  goods 
had  been  insured.  Th^  fhcbs  wetfe,  that  Redfertt  and  Nettleship, 
ttoerdUmliS  in  LbOdtki^  sent  li  quantity  of  MoltfMes  to  the  order  of 
the  defender  by  a  ship  which  sailed  Aoni  Loiidott  on  24th  Fdi^ 
rnary^  1810.  On  th<^  Jt7tfa  Febriiary,  they  stait  an  invoice  dMtai 
ihat  dojff  and  spedfying  the  ship  as  the  Defianee.  The  goods  in  fact 
#lm  not  sent  by  thd  DeSkitee,  Md  Ae  sh^  in  whidb  Aqr  dwtw 
S0ni  had  ioUed  several  dojfs  hefbre  the  daie  qfihe  hMike.  In  an 
aefifin  tat  th^  jtrieb,  die  flefbndei^  Was  ibund  liable  by  die  Judge 
Adinind  and  by  the  Lord  Ordinary.  But  die  interlocutor  was 
altered  by  the  Gbiirt  The  following  opinions  contain  the  grounds 
of  the  judgment 
Lord  MeadowbanJt.0i^*  I  conndte  this  casfe  chiefly  in  its  tehtibii 
to  the  cases  of  Hesseltines  and  Elton,  ^kmmond  and  Co.  wh^e  it 
was  held  that  an  carror  ih  tiie  name  of  the  ship  would  not  pre^rettt 
hisurance.  IdBsapprovMofthdse  judgments  when  they  Were  pro- 
nounced ;  fer  I  thought  it  #as  the  shippers  duty  to  have  sent  agmn 
when  fliey  found  out  the  niMeot'thl^riiip;  but  the  Coult  held,  and 
I  suppose  souiidly,  that  bjf  thi^  custom  of  trade^  die  business  was 
devolved  oh  the  iMlarfih|^i',  and  that  the  riiipper  had  no  further 
mterM ;  and  thdt^eire, iny  Ldrds^  dthotigh  th^e  waah^rea  filet 
#hidi  1%  AmM  hi¥e  ttnindnttiditdd,  if  dley  had  sent  to  learn 
Irhedldr  the  goods  Had  been  Onppisi  or  mt,  yet  I  heritate,  in 


e  .fttrtiiWiim  v.  Afk,  ^  c^  isih  Jmaetfi  ISNU   is  ths  wibwyim  cms  sr 

MUm  Bammmif  ^  Co,  ^.PoHeatu  ^  Dtrntr^  ISUi  DecflmSeT,  1806,  wliidiwascB. 
scU/  sml^^nii,  the  Court  held  tbs  point  to  bo  oeUlod  bf  tho  caso  oT  HomcI- 


OF  SHIPMBNT--LIMITATIONS  OF  THIS  ItlJLS.      379 

cxmsequence  oi  these  dedaioiu,  to  nfuse  to  ebetirin  the  defeiioe 
that  there  was  no  error,  more  etpecudly  tu  it  is  perfbctl^  dear 
that  there  might  ha?e  been  an  insuranee  by  afaiplorihipe. 
*  But  there  is  another  circumitance  ooeutt  heie,  ahd  whidi  I  i&« 
dine  to  think  is  fatal  to  the  daim,  and  diat  ia,  \heke  was  dn  er- 
for  in  the  inToice.  The  goods  were  given  in  on  SatuMay  the 
£4th.  The  inrdoe  should  have  borne  that  date^  there  Is  ho  doilbc 
of  that  The  necessary  inference  ikMii  its  date  was^  ttiat  Uie  rhk 
had  not  commenced,  and  was  not  to  comnience,  till  the  Wednes^ 
day  or  Thursday.  But  it  is  said  that  the  puidiasers  ihi^^  have 
insured,  notwithstanding  of  this,  ioid  have  made  thdr  insurance 
on  ship  or  ships.  It  does  not  appear  to  me  that  this  is  of  the 
smallest  cmisequence ;  for  though  it  might  have  been  possible  td 
insure  in  that  way,  yet  when  they  insure  otherwise,  oH  aik  mMr- 
mation  that  turns  out  to  have  been  false,  are  thef  tp  be  liaUe  ul- 
timately ?  The  defender  says  he  relied  on  the  nlianiier  in  wtitik 
the  invdce  was  made  out,  which  impEed  ex  neoeesUaiei  thilt  the 
risk  had  not  commenced.  I  thiiA  tfiat  it  was  the  nee|3sUry  in: 
ference;  and  if  it  happened  in  consequence  of  Ihe  seUo-^  blun* 
der,  is  he  not  to  be  answerable  for  it  t  One  is  imftwerablei  if  he 
certifies  a  serva^f  s  charscter,  or  a  man*ii  solven^  obntivry  to  hia 
knowledge,  and  is  he  not  to  be  liable  if  he  tells  Wliat  is  false  in 
fact  ?  The  pursuer  says  there  was  wasno  insunnce  actually  inaUe 
here.  But  though  there  was  not ;  every  merchant  exefdseS  a  dis* 
cretion  whether  to  insure  or  not,  and  bow  is  be  t6  act  id  the  (ex- 
ercise of  hisdiscredon  P  Is  he  not  to  act  on  the  htformationof  his 
mandatory  whom  he  pays  for  his  trduble  P  Miaw,  What  coiild  the 
defender  doP  Was  he  to  insure  till  he  saw  Wither  the  ve». 
sel  came  rapidly  or  not?  While  he  was  told  she  would  sAil  on 
the  C7th,  was  he  not  entitled  to  act  on  that  information,  and  be 
Us  own  insurer  during  these  four  or  9ft  days^P  Thxt  bbihg  ftlse 
information,  I  thmk  it  fdls  under  the  (Mo  mdndM  bimihmiti. 
I  thnik  the  petitioner,  aa  mandant,  was  entitled  tb  oom^  upon 
the  seller  for  his  damage^  in  oonseqnence  of  hatfaig  ^vm  fahn 
false  mformatioa  during  that  period,  when  hb  was  hisown fa». 
surer,  and  was  not  to  suppose  the  vessd  Was  in  any  danger.  *  I 
therefoie  think  the  pursuer  b  liable  cm  accouhtof  Us  o#h  eid* 
jpo,  in  a  matter  which  a  nxan  who  is  pdd  f<ir  Uii  trouble  is  nbt 
entitled  to  overlook/ 
Lord  Craigie  *  said  he  thought  the  interlocutor  rights  on  ihe 
«  grounds  stated  in  the  answers.* 
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Loard  JusUoe  Ckrk»^^*  Thiftis  a  «aie  of  etifbmdexMe  difficulty ; 
and  I  have  the  same  yiew  of  it  as  my  brother  who  epoke  fint, 
that  we  are  extremely  eoiifiiied»  iadeed,  by  the  demions  whidi 
he  menticHied.    But  the  meaiUDg  of  those  deci^ioos  was  merely 
that  though. the  sdler,  if  h^  had  been  more  precifie  and  exact, 
might  have  found  that  the  goods  had  sailed  in. the  ooe  vessel  in- 
stead >of  the  other ;  yet,  as  he  had  reason  to  believe  the  informi- 
tion  which  he  gave  to  be  true^  and  as  insorance  might  have  been 
done  on  ship.or  diipS)  he  had  done  no  harm  to  the  purchaser. 
Perha|is  these  cases  nught  appear  not  to  have  been  quite  the  same, 
if  it  was  necessaiy  to  discuss  them  thoroughly.    But  the  other 
point  is  enough  for  the  present.    As  to  it,  I  am  of  the  opinion  of 
Lord  Meadowbank,  though  I  certainly  could  have  no  objection 
.to  a  further  investigation  if  your  Lordships  think  it  necessary. 
We  have  a  :pontive  averment  thiA  no  insurance  whatever  wouki 
have  been  good.    What  was  more  probable  than  that  this  vessel 
might  have  been  captured  at  the  mouth  of  the  Thames .'  Your 
Lordships  will  recollect  the  other  ciiciunstance  that  she  sailed 
with  a  f«r  wind.    Now,  here  is  a  person  in  efiect  certifying  at 
London^  that  she  was  in  the  port  of  London  on  such  a  day, 
but  she  had  sailed  two  days  befcnre ;  and  if  she  had  been  captured 
before,  would  it  not  have  been  enough  for  the  underwriters,  if  she 
hod  been  insured,  to  say  that  there  had  been  a  complete  decep- 
tion ?  No  doubt  the  insured  might  say  that  he  did  not  prsc^ 
tise  it  himself.    But  that  would  have  been  nothing  to  the  under- 
writers, who  wouhl  have  been  entitled  to  say  that  it  y^as  not  a 
valid  insurance,  because  they  got  information  that  was  directly 
contrary  to  the  fact  ?  Having  that  view  of  the  matter,  I  certain- 
ly think  that  we  have  sufficient  grounds  for  altering  the  interk>- 
cutor.^ 

Lord  Bannalyae  having  concurred  with  the  Lord  Justice-Clerk 
and  Lord  Meaifewbank  upon  the  same  grounds,  the  Court  altered 
the  interlocutor  of  the  Lord  Ordinary,  and  assoilzied  the  defend- 
ctf>from  the  action;  and  to  this  judgment  they  afterwards  adhered 
4m  advising  a  sedaiming  petition,  with  answers,  4moU  v.  Sicwari, 
ItBth  November,  1818. 

630u  Further,  from  the  following  case  it  would  aj^iear,  that  al- 
though the  fiiult  or  omissbn  of  the  vendor  may  nQ.t  he  such  mi^ 
would  prevent  the  vendee  insuring  effectually,  yet  if  in  the  article 
of  sending  ooticp  of  the  shipment,  he  is  guilty  of  any  wilful  de- 
viation from  mercantile  usage,  from  wliich  a  prejudice  may  arise 
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to  the  vendee,  be  will  be  held  responsible  for  aHy  loss  which  may 
happen.  The  facts  were,  that  in  the  end  of  Dscember  ISIS^.  the 
defender  Baillie  bought  some  sugar  from  the  pursuers  Johnston 
and  sharp.  The  defender  did  not  know  whether  the  goods  were 
at  Glasgow  or  Port-Gbsgow,  but  it  was  agneed  that  they  should 
be  shipped  by  the  first  opportunity  for  Ayr.  On  88d  Jannaiy, 
1813,  the 'defender  recetTsd  a  lettor  from  the.  pursuers  incloni^  an 
invoice  of  the  goods,  in  which  diere  was  a  small  charge  fiir  fright 
up  the  river.  The  letter  said  nothing  of  the  shipment  of  the 
goods,  'two  vessels  suled  from  the  Broomiflaw  for  Ayr^  one  on 
the  S5th  of  January,  and  the  other  on  the  6th  of  February^  and 
both  arrived  safe.  On  the  16th  February  the  defender  wrote  the 
pursuers,  <  I  am  not  a  little  surprised  t  have  had  no  aixxnint  of 

<  the  shipment  of  the  three  hhds.  of  sugar.  As  you  charge  6d. 
^  per  cwt  for  freight  up  the  river,  I  suppose  Hkey  are  shipped  at 
^  Glasgow.     If  that  is  not  the  case,  I  believe  the  John  has  gone 

<  to  Port-Glasgow,  where  I  hope  you  will  attend  to  the  shipping 

<  of  them.*  No  answer  being  made  to  this  letter,  the  defender,  on 
l!;5th  February  wrote  to  a  fiiend  requesting  him  to  inquire  at  the 
pursuers  about  the  goods.  This  application  was  made  to  the  purt> 
suers  on  the  S6th,  and  either  on  that  day  or  the  127th  the.  defend- 
er's agent  received  from  them  a  bill  of  lading,  dated  the  3d  vfFe^ 
bruanfj  bearing,  that  on  that  day  the  goods  had  been  shipped  on 
board  the  John.  This  bill  of  lading  was  sent  to  the  defender  by 
their  agent  on  the  S7th :  it  reached  Ajrr  on  the  28th,  and  on  the 
same  day  the  ship -was  wrecked  within  a  few  miles  from  Ayr, 
and  the  goods  lost.  The  defender  heard  of  this  misfortune  on  the 
same  day,  and  almost  at  the  same  time  that  he  heard  of  the  ship- 
ment Upon  this  case,  the  Lord  Ordinary  decerned  in  fefeour  of 
the  pursuers  in  an  action  for  the  price,  but  the  interlocutor  was 
altered  by  the  Court,  one  judge,  however,  agreeing  in  opinion 
with  the  Lord  Ordinary.    The  following  c^iiinons.  were  delivered : 

Lord  Meadowbank.'^^  This  is  a  very  important  case,  and  I 

<  can^t  say  that  the  diiSculty  I  had,  when  the  petition  was<  moved*, 

*  has  been  removed.    I  think  it  is  of  great  consequence  that  the 

<  Court  should  maintain  rigidly  the  rule  of  insastang  forlaoeuracy 

<  in  mercantile  correspondence.    I  think  the  conduct  of  the  gem 

*  tinmen  in  this  case  is  quite  sufficient  to  bring  them  under  the 

*  precticament  of  not  having  oomfriied  with  meccantile  usage^  and 

<  I  am  for  aherii^  the  interlocutar.    I  am.notfor  entering  into 
'  particulars.^  ,         .  « 
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Mend  Oleniu,-^^!  nev«r  had  mudi  doubt  about  the  intaAocu. 
tos:  1  tbiidc  it  ought  to  he  dUxed.  I  an  porftctly  well  undeiu 
stand)  that  a  voyage  belweea  one  place  and  another  may  be  so 
^ery  aho^  that  it  may  be  fltaioety  wordi  while  to  aend  a  bill  of 
lading  by  any  other  oonveyance;  but  this  ia  quile  a  different 
quealioDy  for:it  does  not  fidlpw,  when,  in  point  of  £Ktt  theresfld 
has  not  sufed  on  the  voyage  piop^y  so  celled,  and  when  the 
penon  to  iffaom  idie  goods  were  sent  writes  fot  informatiott,  that 
becBuaethe  wyage  itself  may  be  short  when  it  does  oommenoe^ 
it  would  ^ther  be  proper  or  safe  to  take  no  notice  of  his  letter; 
for,  when  the  Voyage  comes  to  be  longi  (I  don^t  speak  of  the  vciy- 
age  from  the  last  port  cf  departuse  to  that  of  amvaly  hut  of  the 
interval  of  timebeii^  by  any  i^ocideiit  protaacted  to  audi  akiigthy 
that  circumstanoes  may^  occur  which  may  induce  the  purchaser  to 
in8U|«,)  it  is  the  seUo^s  duty,  to  give  him  the  notice  which  may  be 
nepessary.  The  vessel,  in  this  case,  did  not  set  out  on  her  voy- 
age till  long  after  the  goods  were  shipped.  Now,  suppose  that  the 
goods  had  beeu  put  on  board  at  Bromielaw,  and  die  vessd  had 
not  yet  left  Bort-Crlasgow^  and  newa  bad  come  of  an  Ametican 
privateer  being  at  the  bottom  fxf  the  firth,  and  threatening  to  come 
op,  as  happened  notvery  long  ago ;  suppose  sudi  an  incidoit 
had  h^ypened  during  the  time  inquesdon,  then,  whatever  this 
person^s  general  practice  may  have  been,  would  he  not  have  or* 
dered  insurance,  or  might  it  not  have  occurred  t6  him  to  write 
to  the  people  in  the  vessel  of  the  danger  they  were  in  ?  There 
are  various  thinga  whidi  he  might  have  done  in  consequence  of 
such  a  circumstance,  which  migfat  have  totally  altered  the  esse 
from  what  it  would  have  been  if  the  vessel  had  sailed  inunediale^ 
ly«  We  are  not  tdd  how  die  %aak)st,  whether  it  was  by  astonn 
or  mismanagement.  Bpt,  sojqiose  stormy  weather  had  occurred, 
mig)it  not  that  have  disposed  him  to  insure  ?  The  most  natu- 
ral condusion  for  him  oh  getting  no  answer  to  his  letter  waa, 
f  that  she  was  lying  in  safety,  and  it  was  very  natural  in  him  to 
<  take  nomoK  troifble  about  it ;  whereas,  if  he  had  got  an  ansvrer, 

4  he  might  have  deemed  it  neoeasary  to  insure. 

<  But  it  is  n  mistake  to  suppose  that  the  only  reason  for  tnns- 
( mittiag  the  UU  of  lading  ia  to  enable  the  purchaser  to  insure. 
«  One  great  benefit  is,  that  it  enables  him  uMtantly  to  dispose  of 
f  the  property.  It  does  not  vest  it  periiajps,  but  it  enaUea  him  to 
#  asli  U  sooner,  so'thatit  ^>peBrs  to  me  Tcry  plain  that  dicffe  ww 

5  a  gross  breach  of  what  I  conceive  to  be  the  essentials  of  the  dutj 
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c(f  die  teller.  I  nther  suppose  this  peraim  would  not  hiive  eon- 
ducted  htmaelf  ocfaerwiae^  even  if  ht  had  got  mliee^  dum  he 
has  done ;  but  I  have  gieat  doubt  whedisr)  when  a  party  has 
failed  in  the  essential  part  of  his  dut  j,  it  is  eanpetsnt  fiir  him  in 
any  case  to  come  fianmrd  and  say  AfU  the  same  tlung  would 
have  happened  if  he  had  done  otfaenrissk  In  the  ease  of  nego- 
tiation of  biHs  he  cannot  do  it,  and  I  thiiik  no  plea  of  diis  kind 
ought  ever  to  be  xeonved.* 

Lord  JuiUce-XJterk.'^^  My  opimon  also  is  agsiast  die  intstkieu* 
tor*  I  donH  doubt  of  die  fact  as  to  the  sugar  having  gone  to 
Ghttgow.  The  material  pact  of  the  case  is,  the  want  of  nptiflca- 
don  that  the  shipment  was  to  take  {daoe,  either  by  the  first  packet 
or  the  first  oj^portuni^.  There  was  nothing  of  the  kind  done. 
If  there  had,  the  defender  would  have  had  no  case  at  ail.  But 
your  Lordships  see  that  no  such  infiirmadon  was  given  as  to  en-> 
aUe  the  d^fisoder  to  regulate  his  conduct,  and  seemg  snsh  com- 
plete deviation  from  mercandle  usi^,  I  wok  satisfied  diftt  the  in- 
terlocntor  ou^t  to  be  altered.  It  is  peculiarly  necessary,  in 
such  a  case  as  this,  that  the  purchaser  should  be'fulkf  informed* 
The  passage  in  quesdon  is  %  very  safii  one  in  summer,  but  at 
that  period  of  the  year  it  is  very  often  moet  haaaidous  and  dan- 
gerous, and  tedious.  I  bdiere  diere  an  instamys  of  vessels  ha- 
ving been  kept  at  Greenock  dll  others  had  gone  to  America  and 
had  returned.  In  audi  a  pemige^  it  is  dear  thai  cirmimstaaoes 
might  have  occurred  that  would  have  led  the  party  to  have 
insured,  even  although  the  practice  had  been  otherwise;. and, 
taking  all  the  cipniwstances  together,  diere  appeamto  mesucha 
deviation  firam  mercan^  pvacdce^  that  the  defender  ought  to  bp 
asscilsied.  In  thecaseof  ArroU  dienotioeof  the  shipment  was 
required  by  die  Court ;  and^  on  die  wholes  I  think  the  safest 
oourse  wiU  be  to  alter  the  interhwitor,  and  adhow  rigidly  to 
mercantile  us^ge.^ 

Lord  Bannaijfne.'^*  I  had  formed  the  same  opinion,  I  go 
endrely  on  die  nej^ect  of  jntimating  the  shipment,  for,  if  they 
had  done  that,  the  other  matters  would  have  bean  of  no  conse- 
quence, it  does  n^  leliem  a  party  of-  the  duty  of  mentioning 
such  cireumstanoss  to  his  employeifs,  to  say  d^tt  there  has  not 
been  a  custom  of  insuring;  The  defender  might  have  insured  if 
he  had  dmsen,  and  it  was  not  pot  in  his  power  to  do  so.  The 
pumuers  have  fe^  in  dmr  duty,  and  ought  n0t  to  succeed  m 
their  action.^ 
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Lord  RoberUcn.'^^  I  confer  I  have  some  difficulty  in  gobg  in 
to  Ae  oinnioDs  whidi  I  have  beud.    I  agree  with  your  Lord- 
libips  as  to  the  importance  of  strictly  obaerviog  the  piinciple  of 
mercantile  usage,  and  that  such  has  not  been  observed  in  the  pr&> 
iSent  case.    I  think,  in  particular,  the  pursuers  were  very  much 
to  blame  in  not  sooner  answering  the  letter  of  the  6th  February. 
I  agrte  also  in  the  observadoDi  that  the  petitioner  had  sufficient 
notice  to  certiorate  him  that  the  sugar  had  been  removed  to  Glas- 
gow.   The  question  is  just,  Whether  had  the  defender  sufficient 
notice  to  enAble  him  to  insure,  if  he  had  been  so  indihed  ?  Now, 
it  appears  to  me,  with  great  deference,  that  he  had  si^dent  in- 
timation.   The  letter  of  SSd  January  covers  the  invcnoe  of  the 
sugars.     There  was  no  information  of  thdr  being  actually  ship. 
ped,  tx  that  they  irer^  to  be  shipped  with  the  first  vessel.    But 
that  was  not  necessary  to  enable  the  defender  to  insure ;  for  an 
insurance  may  be  lawfully  effected  without  spedfying  the  vessel. 
That  point  is  fuUy  and  ably  treated  in  the  answers ;  but  I  just 
request  your  attention  to  the  authority  of  Seijeant  Marshall  on 
that  point.    I  think  the  petitioner,  being  in  possession  of  the  in- 
voice, it  was  quite  in  his  power  to  have  insured  by  ship  or  ships, 
and  if  he  has  neglected  that,  Mi  impuM.    I  don^t  think  he  can 
fairly  impute  any  blame  to  the  pursuers,^  Joknsian  4r  Sharp  v. 
Baittie,  MJune,  1815. 

591 .  In  ikiejoufih  place,  Although^  as  has  already  been  meo^ 
tinned,  it  is  the  duty  of  the  vendor,  when  goods  are  to  be  sent  bj 
sea  to  the  vendee,  to  take  the  usual  and  necessary  precautions  in 
delivering  them  to  the  wharfinger,  for  insuring  the  safety  of  the 
goods,  and  securing  the  claim  of  the  vendee  against  the  party  li«- 
Ue,  in  case  of  loss ;  yet  in  the  fi^owing  case  it  was  held,  that  it 
is  no  part  of  the  vendor^s  duty  on  such  occasions  to  ascertain  the 
fle»-w6rthioes8  of  the  ship  in  which  the  goods  are  to  be  sent,  aud 
that  he  is  not  responsible  for  a  loss  occasioned  by  the  defects  of 
the  ship. 

Milloy,  at  Inveraiy,  ordered  coals  fronk  Sword,  and  directed 
Xer,  Sword^s  agdit,  to  freight  a  vessel  at  a  certain  rate,  in  which 
th<3y  were  to  be  sent  to  him.  Ker  acoordidgly  freighted  a  vessd 
which  he  saw  lying  at  Gla^w,  and  which  was  at  that  time  a  re- 
gular trtfder  along  the  coast  The  coals  were  shipped  in  this  ves- 
sel* but  she  was  kist  on  her  voyage.  Milloy  refused  to  pay  fra^tiie 
coals,  on  the  i^round  that  the  loss  wis  <mi^  Id  the  adjpa  of  the 
vendor  or  his  agents  in  putting  them  on  board  a  ship 
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not  seawortbj.  An  action  being  raised  for  the  price,  the  defender 
averred  that  when  the  vessel  was  freighted,  she  was  notoriously 
not  seaworthy,  and  in  such  a  wretched  state,  that  no  judicious  man 
would  have  employed  her.  A  proof  being  allowed,  it  appeared 
that  it  was  generally  believed  and  understood  at  the  Broomielaw, 
that  the  vessel  was  seaworthy,  and  that  she  was  a  regular  trader 
between  Glasgow  and  Inverary.  On  the  other  hand,  it  was  estab- 
lished, that  i;i  the  opinion  of  different  persons  in  Glasgow,  Rotb« 
say,  and  Inverary,  to  whom  she  was  known,  the  vessel  was  not 
sufficient.  It  also  appeared  that  she  was  too  heavily  loaded,  and 
not  properly  furnished  with  water-tight  coverings  for  the  hatches. 
The  case  being  reported  on  informations,  the  Lord  Jualice^Clerk 

<  thought  it  appeared  from  the  evidence,  that  the  pursuer  had  suf- 
^  6ciently  discharged  the  obligations  incumbent  on  him.    He  saw 

<  the  vessel  lying  at  the  Broomielaw ;  he  knew  that  she  was  an 

<  ordinary  carrier  between  Glasgow  and  Inverary,  and  had  recent* 
^  ly  brought  to  Glasgow  a  cargo  of  heavy  timherJ^'^LordMeadoW'' 
haiik  said,  <  that  the  action  was  good  for  recovery  of  the  price, 

<  unless  it  could  be  proved  that  the  pursuer  bad  been  guilty  of  a 
'  ctdpa  latUj  which  had  not  been  shown  in'  the  present  instance. 
*  The  probability  is,  that  the  vessel  perished  from  the  anxiety  of 

<  the  shipmaster  to  take  too  heavy  a  cargo ;  but  for  that  error 

<  the  pursuer  is  not  responsible.^  In  these  opinions  a  majority  of 
the  Court  concurred,  and  decree  was  given  in  favour  of  the  pur« 
suer  accordingly.  Sword  v.  MiUoyy  \lih  Feb,  1813. 

532.  (8.)  A  third  exception  to  the  general  rule,  in  regard  to 
periculum,  is,  that  the  loss  falls  upon  the  vendor,  if  the  subject 
perish  from  a  vice  of  such  a  nature  that  the  vendor  would  have 
been  liable  under  his  obligation  of  warrandice,  had  the  subject 
perished  from  the  same  cause  after  delivery.  This  exception  is 
implied  in  the  following  texts  of  the  Roman  law :  '  Post  perfectam 
venditionem  omne  commodum,  et  incommodum,  quod  rei  vendi^ 
te  contingit,  ad  emptorem  pertinet.  Auctor  enim  ex  his  tanlum 
catisis  stio  ordine  ienetur^  quce  ex  pracedente  tempore  causam 
emctionis  parant  ;^  1.  1,  Cod.  de  Peric.  et  Com.  rei  Vend.  ♦  Mor- 
tis casus  ancillae  distractse  etiam  ante  traditionem  sine  mora  ven- 
ditoris  dilataro,  non  ad  veAditorem,  sed  ad  emptorem  pertinet : 
et  hoc  non  ex  prwteriio  vilio  rebus  humanis  exempta,  solutionem 
pretii  emptor  non  recte  recusat,^  1.  6.  Cod.  ejusd.  tit. 
'.  533.  (4.)  When  it  has  been  agreed,  either  expressly  or  by  im- 
plication, that,  contrary  to  the  general  rule,  the  risk  shall  continue 

2c 
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with  the  "Vendor  until  delivery,  such  an  agreement  will  be  effec- 
tual :  <  Si  venditor  se  peiiculo  subjecit,  in  id  tempus  periculum 

<  susttnebit,  quoad  ae  subjedt,^  L  i.  ff.  deFeric  ei  Cam.  rei  Vmd  ; 
1.  l(kW.ibid.i  Ertk.  a  3. 1 

An  agreement  of  this  sort  was  held  in  the  following  cases,  to  be 
itn))lied  when  the  vendor  undertook  to  inngpori  ike  goodi  stU 
and  deUver  them  ai  the  vendee*e  place  of  residence* 

In  the  first  oase,  ^Ormiston  had  sold  9pence  a  tierce  of  bmidyy 

<  and  was  to  deliver  it  to  him  in  kU  shop  at  EdtnAnrgh.    But  the 

<  waiters  seieed  on  it,  and  it  was  confiscated,  being  stolen  in  at  the 

<  port  without  paying  the  town^s  dues,  and  he  being  forced  to  re» 

*  deem  it  by  paying  the  triple  excise,  pursued  the  seller  for  re- 

<  founding  his  damage,  which  he  restricts  to  what  he  actually  gave. 

<  JUeged^  after  tradition,  the  peril  is  the  buyer^s.    Anewered'^ 

<  You  told  It  prout  optimum  maximum  free  of  all  incumbianoes, 

<  unless  you  ofler  to  prove  that  the  buyer  took  it  with  the  hazard ; 

<  and  the  seizure  arose  from  a  deed  of  yours  in  not  paying  the  cus-: 

<  torn.    The  question  was.  On  whose  peril  the  brandy  was  oonfis- 

<  cated  ?  The  Lords  found  U  woe  on  the  setter's^  he  being  obliged 
'  to  dcKver  it  in  the  buj/er*s  shop  in  Edinburgh ;  but  restricted  it 

<  to  the  true  damage  sustained  by  him,  and  not  to  what  he  might 

<  have  made  by  retailing  it,^  Spence  v.  Ormieten^  ItBth  Jamuar9fy 
1687. 

Judgment  was  given  more  lately  upon  the  same  prindple  in  the 
following  case,  in  which  also  an  intermediate  decision  (Mrioil  and 
Liddel  v.  Bobertem,  Slet  Jan.  1749 ;  KiUc.  and  Elch.)  was  over, 
ruled,  in  which  a  distinction  had  been  made  by  the  Court  betweea 
a  total  Jo99  of  the  sutgect  and  its  detenoraHon  while  in  the  hands 
of  the  vendor,  and  at  his  risk,  under  a  special  agreement. 

The  pursuers,  Milne  ft  Co.  sold  gnun  to  the  defender,  Miller, 
by  the  following  misnve :  *  We  make  you  offer  of  800  bolls  barky 

*  now  in  Bainsford  granaries,  at  SSs.  6d.  per  boll,  payaUe  by  IhII 

<  at  three  months  fWim  this  date,  ^  barlejf  to  be  ddivered  at  SHr^ 

*  ling  ehorcy  at  the  mast,  as  soon  as  we  can  find  a  convenient  op- 

*  portunity.'  The  offer  was  accepted,  and  the  grain  was  shipped 
by  the  pursuers  in  a  vessel  of  their  own.  Before  it  arrived  at 
Stirling,  it  had  been  heated  and  spoiled.  A  process  ensued  be- 
tween the  parties,  in  which  the  Lord  Ordinary,  <  in  respect  tliat 

<  by  the  bargain  in  this  dise,  the  grain  was  to  be  shipped  by  th« 

<  seller,  and  delivered  at  Stirling  shcM«,  finds  that  the  risk  renudn- 

*  ed  on  the  seller  tiU  delivery;  finds  it  proved  that  the  grain 

s 
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^  considerably  heated  when  so  delivered,  and  therefore  that  Miller> 
<  the  purchaser,  was  not  bound  to  accept  of  it  in  that  condition.* 
In  a  recUdming  petiuon,  the  pursuers  founded  on  the  general  rule 
as  toiheperiadum  rH  vendiiof;  and  on  the  case  of  Melvil  &  Lid* 
del,  and  other  cases.  The  defender,  admitting  the  general  rule,  an- 
swered, that  by  stipulating  that  the  grain  should  be  deliyered  at 
the  mast  at  Stirling,  the  parties  had  formed  a  contract  for  them- 
selves, and  that  the  pursuers  bad  thetebj^  subjected  themselves  to 
the  risk  of  all  damage  which  might  be  incurred  before  the  delivery. 
The  Court  adopted  tUs  view,  and  adhered  to  the  Lord  Qrdinary*a 
interlocutor,  MUne  4*  Co.  v.  Milier,  lH  Feb.  1809. 

In  like  manner,  in  the  law  of  England,  it  is  laid  down  by  Lord 
Mansfield,  that  <  if  a  vendor  take  upon  himself  actually  to  de» 
^  liver  the  goods  to  the  vendee,  he  iUmtk  to  aU  riila^  Yak  v. 
Si^Ie,  Cowp.  fM. 
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PART  VL 


JF  TH£  EXECUTION  OF  THE  CONTRACT, 


>34.  On  the  part  of  the  vendee,  the  contract  of  sale  is  executed 
by  the  payment  of  the  price.  On  the  part  of  the  vendor,  the  con- 
tract is  executed  by  delivery  of  the  thing  sold  to  the  vendee. 


CHAP.  I. 


OP  THE  EXECUTION  OF  THE  CONTRACT  BY  THE  VENDEE. 

635.  I  have  not  observed  that  any  questions  have  occurred  m 
the  law  of  Scotland,  with  regard  to  the  acts  which  amount  to  pay- 
ment, so  as  to  discharge  the  vendee  from  hisobligaticn,  anden^tk 
him  to  demand  delivery. 

686.  The  following  points  have  been  dedded  in  the  law  of  Eng- 
land, upon  principles  which  seem  equally  applicable  to  our  law. 

637.  Upon  a  purchase  of  stock,  the  vendee  gave,  in  payment  sf 
the  price,  a  cheque  on  his  bankers  for  the  amount,  which  the  ven- 
dor lost  on  his  way  home.  The  vendee  was  immediately  informed 
of  the  fact ;  but  be  refused  to  pay  the  money,  unless  he  had  an 
indemnity  against  his  liability  for  the  cheque.  The  bankers  faikd, 
without  any  demand  having  been  made  for  payment  of  the  cheque, 
upon  which  the  vendor  brought  an  action  for  payment  of  the 
amount  against  the  vendee.  But  Lord  EUenborougb  said,  *  It  is 
<  certainly  possible  that  this  cheque  may  have  got  into  the  hands 
*  of  a  person  who  might  maintain  an  action  upon  it    The  very 
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*  day  it  was  lost,  it  might  have  been  passed  for  yalueto  a  honajidi 

*  hcAder  without  notice.  I  therefore  think  the  defendant  was  en- 
<  titled  to  an  indemnity.  He  could  not,  without  this,  have  safely 
^  withdrawn  the  money  from  Walpole  &  Co.  before  their  bankrupt-. 
^  €y.  He  then  ceased  to  be  liable  upon  the  cheque,  but  the  money 
^  was  gone.  Besides^  the  bankruptcy  of  Walpole  &  Co.  may  not 
^  be  sustainable^  and  the  defendant  is  not  to  be  exposed  to  the  risk 
^  of  the  commission  being  ^uperseded,^  Sevan  ▼•  JSiOy  2  Campb. 

sai. 

538.  In  another  case,  it  had  been  previously  held  by  the  same 
learned  judge,  that  where  a  bill  of  exchange  is  lost  after  having 
been  indorsed^  an  action  could  not  be  maintained  against  the  ac« 
eeptor  even  where  an  indemnity  was  offered,  because  the  acceptor 
might  be  compelled  to  pay  the  bill  to  a  Inmajide  onerous  indorsee, 
and  whether  the  indemnity  offered  was  sufficient  or  not  was  a 
question  of  which  a  court  of  law  could  not  judge,  Pierson  v.  HuU 
ehisony  2  Campb.  211. 

589*  In  a  case  tried  before  Lord  Kenyon,  it  appeared  that  the 
purchaser  of  a  quantity  of  hops,  by  the  direction  of  the  seller,  re« 
mitted  by  post  a  bill  for  the  price,  and  also  for  certain  other  sums 
which  he  had  received  on  account  of  the  seller,  and  that  the  letter 
having  been  lost  or  intercepted,  the  money  was  received  by  a  third 
party.  Lord  Kenyon  said,  <  Had  no  directions  been  given  about 
^  the  mode  of  remittance,  still  this  being  done  in  the  usual  way  of 
^  transacting  bunness,  I  should  have  held  the  defendant  clearly 
^  discharged  fipm  the  money  he  had  received  as  agent.  It  was  so 
^  determined  in  th^  Court  of  Chancery  forty  years  since;  and  as 
^  the  plaintiff,  in  this  case,  directed  the  defendant  to  remit  the 
f  whole  money  in  this  way,  it  was  remitted  at  the  peril  of  the  plain* 
*  tiff  V 

540.  In  the  following  case,  it  was  held,  that  the  purchaser  of 
goods  which  were  agreed  to  be  paid  by  a  bill  upon  bis  agent,  is 
not  discharged'  by  the  seller  taking  a  renewal  of  the  bill  without 
giving  him  notice,  if  the  ^gexk%  was  npt  in  c^sh  to  pay  the  bill 
when  it  became  due. 


*  WanHck  T.  NbakeSf  Ptake^  ilT.  P.  C*.  67.  It  appears,  howercr,  tbatUiU  rule  apf 
plies  only  when  the  letter  boa  been  delivered  at  tbe  General  Post-Offiee,  or  at  a  re» 
eeiving  beuw  appointed  by  that  ofllce,  and  not  ^hen  it  has  b^tn  dalivcred  to  a  bel|« 
nan  in  the  street,  ffawkitu  t.  Rmtt,  Peakc,  186« 
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/♦wM  • 


The  ae&>n  TV18  Cbt  goods  sold/ The  pldnCiflb  ^itrt  OMN^^ 
«tBiiiiiiiigfaa»,  attdflent  oittihegQodsm  question  bythedtfenlMfs 
orders  to  ICo  JudvO)  wkere  lit  MwML  The  pliiatifii  wtane  to  be 
p«d  by  a  tiitl  on  one  Aacoiit  an  agent  of  the  defiMMknt  hi  London, 
and  thej  aoooedhiglj  drew  a  bili  for  the  amount^  whiA  Aatoa 
txpted.  When  it  hacasiedae^Aann  had  prodiice  in  bis  hands 
signed  to  him  by  llie  defendant  noK  than  suficienft  la  satisfy  il^  bn^ 
there  ^BBS  no  market  for  the  prodtiee  at  that  time.  He  staled  to 
the  plaintifis  that  he  was  unable  to  pay  the  bill,  and  they  twice  al« 
Wwed  him  to  renew  k  without  inforratng  the  dafimdant  Aaaon 
afterwards  fiuled  with  money  of  the  defendaai^s  in  bis  hands  BMnw 
than  suffident  to  answer  the  aceeptanoe. 

It  was  contended)  that,  under  these  drcnmitsiiees^  die  defends 
ani  was  disduuged,  as  die  phuntiCi  had  given  A  new  credit  toAaroo^ 
and  made  him  their  debtor.  B^i  Lord  EOenbaroiigh  *  was  of  opir 
*  nion  that  Aaron  was  only  in  the  nature  of  a  surety)  and  rcmariU 

<  ed,  that  as  he  was  not  in  cash  to  pay  the  bill  when  it  becamadoc^ 

<  it  wss  rather  in  favour  of  the  defendant  to  allow  it  to  be  nmew- 

<  ed.    The  debt  was  originally  due  from  the  defimdant;  and  the 

<  security  taken  firom  his  agent  could  be  no  ffftjnatioB  of  it.    1% 

<  was  ifl^Kiaaible  to  say  that  the  purchaser  of  goods  could  be  dis» 

<  charged  under  these  circumstances,  by  want  ef  notice^  like  the 
^drnwerofabiUofexdiaiif^^  This  direction  was  lUkerwardsiqpy 
pioved  of  by  the  Court  of  King*s  BenA  upon  n  motion  for  a  neir 
trials  Clm^ke  r.  Nod,3Camfb.  411. 


CHAP.  IL 

OF  THE  DIFFEBENT  KINDS  OF  OBLIVSRY  AND  ITS 

BFFBCTS. 

541.  Iv  the  Roman  law,  tradition  or  deliveiy  was  of  two  kinds : 
tradiiio  vera^  real  or  true  delivery,  which  conasted  in  passing  the 
thing  delivered,  de  manu  in  iitanum,  (Potts^r,  Pa$id.  Justin,  lib« 
41.  tit  l..No^  43.)  and  which  gave  the  actual  possession  of  the  mob* 
ject  to  the  party  to  whom  it  was  made,  or  to  his  servants  or  pco« 
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eiirtlon*;  and  iraiMo  feia^  feigned  or  oonstnictive  ddtvery, 
mkisk  iddiough  it  did  not  truly  confer  actual  ponenioD  of  the  sub- 
ject eo  biffi  to  vbom  it  was  made,  or  his  servants  or  procurator, 
was  yet  held  contlruetione  Juris  equiyalent  to  real  delivery. 

64S.  Various  examples  are  given  in  the  Roman  law  of  this  fieigned 
<K  constructive  delivery.    In  some  cases  it  ccmsisted  in  giving  some- 
thing as  a  symbol  to  represent  the  thing  meant  to  be  delivered.  ' 
Exaaaples  of  this  will  be  found  in  the  following  texts,  1. 1.  Cod.  dc 
donaL  ;  L  9*  §  6.  ff.  de  adquir.  rer,  dom^  i  L  74.  ff.  de  ountr. 
nmfi*    In  other  eases,  the  constructive  delivery  consisted  in  a 
men  fiction,  widiout  any  actual  delivery,  either  c^  the  thing  itself^ 
or  of  a  aymbal  designed  to  represent  it*    Of  this  nature  was  the 
ttmiifHa  kmga  manUf  which  was  chiefly  used  in  the  delivery  of  im^ 
SMWenble  property,  and  of  moveables  of  greait  weight,  and  consist- 
ed  in  the  party  bound  to  deliver  shewing  the  subject  to  the  party 
entitled  to  lecmve  delivery,  and  givii^  htm  permistton  to  carry  it 
off  *f* :  Also  the  4raJS§io  bnma  ftumus^  wUch  took  place  when  the 
thing  of  which  it  was  intended  to  transfer  the  property  by  delive- 
ry, was  already  in  Uie  possession  of  the  party  enUtled  to  receive  it, 
as,  for  example,  if  a  party  bought  a  thing  which  he  already  pos- 
sessed in  loan  or  deposit,  the  mere  consent  of  the  vendmr,  that  the 
vendee  should  thenceforth  possess  it  as  his  own  was  held  equiva- 
lewt  to  delivery  of  it,  1.  9.  §  6;  1.  81.  §  1.  ff.  dr  adguir.  rer.  dom. 
In  Kke  manner,  when  it  was  intended  that  the  sdler  of  a  subject 
should  retain  the  liferent  of  it,  the  mere  act  of  his  cetaining  upon 
the  title  of  liferent,  without  any  stipulation,  was  held  to  have  the 
same  effect  as  a  delivery  to  the  purchaser.  *  Quisquis  rem  aliquam 

*  donando,  vel  in  dotem  dando,  vel  yendendo,  usom  fructum  ejus 

*  retinuerit ;  etiamsi  stipulatus  non  fueni,  cam  continuo  tradidisse 
^  credator,  nee  quid  amplius  requiratur,  quo  magis  videalur  facta 
^  traditio :  sed  omnimodo  idem  sit  in  his  cauos  usumfructum  refei* 
5  sere,  quod  uadere,'  1.  86.  Cod.  de  DoMtkm.    See  also  1.  77.  ff. 

d€  Rii  VmdioMBm. 

« 

*  A4qttiniBtttr  pobU  non  totuno  per  noMnettjpsoa*  fed  ctiiun  per  co9»  quosjn  pp. 

*  tettate  babemus :  ijeni  per  tertoia  in  quibua  usumfructum  babemua :  item  per  bo- 
«  mines  liberos  et  serToa  alienota  quoa  bona  fide  poaiMcmof,*  1.  10.  If.  de  adfkir,  rer. 
dom.    •  81  procarator  rem  mihl  emeiil  ex  nMsdato  moo»  aiqus  ail  UsdHS  mea  nomH 

*  ne :  dasilnium  mlhi.  id  cat.  prvprkrtaa  tdqui^Wj  ctiaa  iapMnii|li»  1. 1&  ibU. 

-f  •  Pccuiiiam«  qoam  mibi  debet,  aut  aliam  jram*  ii  in  i;Qp^pfcttt  meoponeipe  te 

*  jubeara  x  eflicUur,  ut  et  tu  ataiim  Ubereria,  et  mea  eaae  incipiat.    Nam  turn  qaod 

*  a  niillo  corporaliter  ejus  rci  posseasio  detincrelur»  adqafiita  tnlhi,  cl  quadammedo 
mutu  hHga  iradiu  tsiaiimaiida  «at|  U  T9.  ff.  ii  mUdliu 
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d4S.  A  distinction  analogous  to  that  which  ousted  in  the  Bo» 
man  law  between  real  and  feigned,  or  constructive  deliyery,  is  re« 
cognized  in  the  law  both  of  England  and  of  Scotland,  although  the 
acts  of  constructive  delivery  which  have  been  admitted  in  our 
practice,  are  different  from  those  above  mentioned  which  were 
held  equivalent  to  actual  delivery  in  the  Roman  law. 

The  nature  and  origin  of  the  distinction,  as  it  exists  in  the  Eng* 
lish  law,  will  be  fully  explained  afterwards,  in  treating  of  the  eftct 
of  the  insolvency  of  the  vendor  or  vendee  upon  the  contract. 

544.  In  the  law  of  Scotland,  when  the  subject  sold  cooasts  of 
immoveable  property,  that  particular  speci'^s  of  constructive  deli^^ 
very,  which  is  performed  by  the  intervention  of  a  symbol,  is  not 
only  admitted  as  equivalent  to  real  possession,  but  is  indispenttUe 
to  the  completion  of  the  transference,  and  cannot  be  supplied  by 
xeal  possession. 

£45.  In  the  case  of  moveables,  again,  the  general  principle,  as 
stated  by  Erskine,  is,  that  <  though  moveables  are  capable  of  real 
^  delivery,  it  is  not  always  necessary  that  the  ^mo  corpora  o£  move* 
^  ables  be  delivered,^  Ersk.  2. 1.  19« 

So  Lord  Stair  says,  *  Possession  is  attmned  symbolically  where 
^  there  is  not  use  of  the  whole  or  a  part,  but  only  of  a  Sjonbol  oi 

<  token,  and  this  is  when  the  thing  to  be  possest  is  present ;  as  the 

<  dvil  possession  by  infeftment,  by  delivery  of  earth  and  stone  upr 

*  on  the  ground  of  the  lands,  or  a  penny  for  an  annualiient,  or  by 

<  delivery  of  a  parcel  of  corns  for  a  stack  or  field  of  com,  or  some 

<  of  a  herd  or  flock  for  the  whole  flock,  being  present ;  in  which 

*  the  symbols,  being  also  parts  of  the  thing  to  be  possest,  have  some 

<  affinity  to  natural  possession. 

<  ftA2y,  Civil  possession  is  by  a  token  or  symbol,  which  is  no 

<  part  of  the  thing  to  be  possest,  but  is  a  token^  only  to  represoit 

*  it,  as  either  having  some  resembkinee  with  it,  as  th6  delivery  of 

*  a  copy  or  scroll  for  an  office«*K>r  otherwise  hath  no  resemblance^ 

*  but  is  a  token  merely  supposititious  to  represent  it,  as  a  deiifeiy 

<  of  a  baton  in  resignation,  or  delivery  of  a  thing  bought  or  sold, 

*  by  a  wisp  of  straw,  whicb  ordinarily  is  in  absence  of  the  thing  to 

*  be  possessed,*  Slair^  172. 

54G.  It  does  not  follow  from  this,  however,  that  the  same  acta 
of  fictitibus  or  constructive  delivery,  which  were  admitted  in  the 
Boman  law,  to  supply  the  place  of  real  delivery,  are  also  to  be 
held  equivalent  to  it  in  our  practice.  So  far,  indeed,  is  this  from 
being  the  cascj  that,  on  the  one  hand^  neither  the  traditio  langa 
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mamuy  nor  the  deliveiy,  vbich,  in  the  Roman  law,  was  supposed 
to  bare  taken  {dace  when  the  seller  kept  possession  of  the  thing 
sold  on  the  title  of  liferent  or  lease,  have  ever  heen  received  in  our 
practice;  and,  on  the  other  hand,  certain  acts  of  constructive  deK- 
^lery,  which  were  not  known  in  the  Roman  law,  e.  g.  the  intima* 
tion  of  a  delivery  order  to  the  custodier  of  goods  sold  when  in  the 
hands  of  a  third  party,  are  now  recognized  in  our  law  as  super^^ 
seding  the  necessity  of  an  actual  delivery  to  the  vendee.  Yid$ 
wfira^  of  the  effect  of  the  insolvency  of  the  vendor  or  vendee,  npit 
on  the  contract. 

547.  The  next  question  is.  What  is  the  effect  of  the  delivery  of 
the  thing  sold  to  the  vendee  ? 

548.  By  the  Roman  law  the  mere  sale  and  deliveiy  of  the  thing 
sold  was  not  sufficient  to  transfer  the  property,  unless  the  price 
was  either  paid,  or  security  given  for  it  to  the  satisfacUon  (^  the 
vendor,  or  credit  given  to  the  vendee  without  any  security.    <  Quod 

<  vendidi,  non  aliter  fit  accipientis,  quam  si  aut  pretium  nobb  so- 
^  lutiim  sit,  aut  satis  eo  nomine  factum,  vel  etiam  fidem  habueri- 

<  mus  emptori  sine  ulla  satisfactione,**  1.  19*  ff.  de  conir,  empi, ; 
Vid.  lib.  8.  t.  1.  §  41. /ym^.;  1.  53.  ff.  cfe  ixmir.  empU;  1.  8a  §  2. 
ff.  de  libir.  causa. 

540.  Some  controversy  has  previuled  on  the  qnestion,'  whether, 
when  no  term  of  payment  is  fixed  by  the  contract,  and  the  thing 
is  ^mply  delivered,  it  is  to  be  presumed  in  dubio^  thai  the  vendor 
followed  the  faith  of  the  vendee,  or  whether,  on  the  other  hand, 
the  burden  lay  upon  the  vendee  of  proving  that  credit  was  meant 
to  be  given  to  him,  so  as  to  make  the  delivery  effectual  to  transfer 
the  property  ?  Pothier,  following  the  authority  of  Fabianus  de 
Monte,  decides,  that  in  this  case  the  presumption  b  against  the 
vendee,  because  it  is  he  who  maintains  the  affirmative,  and  asserts 
that  the  vendor  gave  him  credit,  and  therefore  he  is  bound  to 
prove  his  assertion  *. 

550.  This  principle  of  the  Roman  law  has  not  been  followed 
either  in  the  law  of  England  or  of  Scotland. 

551.  In  England,  it  is  true,  as  has  already  been  mentioned, 
(supra,  p.  9,)  that  when  credit  is  not  expressly  given,  the  pay- 
ment of  the  price  is  a  omdition  precedent  of  the  contract,  which 

•  Polh.  Cianir,  de  Vente^  No.  S84»    Sm  varloui  other  authorities  rtfcrred  to  oa 
^bie  mattef  in  Bclfs  Cdm,  No.  16^ 
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suspends  its  c^ieration,  and  prevents  the  prop»ty  from  vesdag 
in  tlie  vendee,  so  diat  it  has  been  said,  <  that  if  a  tradesaoan  sold 
'  goods  to  be  paid  for  on  delrrerjr,  and  his  'serraat  by  mistake  de. 
« livers  them  without  lecciving  the  money,  he  may,  after  deaoand 
*  aad  refusal  to  deliver  or  pay,  bring  trover  finr  his  goods  against 
«  the  purchaser,'  BiAcp  v.  ShUUio^  %  B.  and  J.  S29,  note.  On 
tfie  other  hand,  however,  it  is  to  be  observed,  that  if  the  vender 
ehooses  to  deliver  the  goods  unamdUitmallff^  the  mere  fact  of  da. 
livery  is  legal  evidence  of  a  consent  on  his  part  to  trust  to  the 
credit  of  the  vendee  for  the  price,  and  has  the  efhet  of  at  once 
eomfdettng  the  contract,  and  of  vesting  the  property  indefeasiUy 
in  the  vendee,  C(m.J)ig.Hi.  Jffrtemeni^B.S.;  HunodlY.HwU^ 

662.  In  Scotland,  in  like  manner,  the  general  rule  is  thus  de« 
Kveied  by  Lord  Stur :  *  Sale  being  perfected,  and  the  thing  de» 

<  livered,  the  property  thereof  becomes  the  bayer^s,  if  it  was  the 

<  sellei^s,  and  there  is  no  dependence  of  it  till  the  price  be  paid  or 

<  secured,  as  was  in  the  ^vil  law,  neither  hypothecation  of  it 

<  for  the  price,'  iStoIr,  ISl. 

ASS.  But  although  our  law  does  not  permit  the  vendor  lo  take 
back  his  goods  after  they  have  once  been  deliverad  to  the  vendee, 
although  the  latter  should  fail  to  pay  the  price,  yet  when  the 
vendee  becomes  insolvent,  or  unaUe  to  pay  the  price,  in  ikg  m^ 
Ureal  betwem  ike  compkiiim  tf  ihg  cordraet  and  ike  ddivergy  the 
vendor  enjoys,  by  the  law  both  of  England  and  of  Scollaad,  eerw 
tain  rights  over  the  goods  in  security  of  the  price.  The  nature 
and  entent  of  those  rights,  which  forai  a  sub|ect  of  great  diflBeulty 
and  importance,  will  be  treated  of  separately.  Ytdn  iff/ru  of  the 
insolvency  of  the  vendor  or  vendee.  ^ 

*  It  It  olhcnriM  wlMte  thsMifery  is  emdMomU,  BoktKngk  v.  Sckmtidtr^  %  8^ 
$B  S  ^u^  V.  SkUlUo,  2  A  Kid  A.  329,  note.    Vide  mj^a.  No.  la 
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OF  THB  DJBSOUSTKm  Of  TBE  CONTRACT. 


C54.  Th8  causes  ^ieh  lead  to  the  diuobtilkm  /of  die  contect  of 
aaile,  after  it  has  been  fi)nned  aod  conpleted,  nual  be  distioguisb. 
«d  feooi  thoee  wbicfa  render  it  vMab  mkii^  4Uid  unfit  to  be  tbeiiie* 
dinni  of  Iransferriag  the  propeitj  ef  the  Ifabig  Bold  to  the  vendee. 

SBS.  Thecontraet  vmy  be  ¥otd»  ia  eoaaequetwe  of  oaeor  both 
of  the  parties  being  ina^MMe  tf  eminkciimg^^^^Qx  fram  soaie  guo* 
jfty  of  Ar  Aif^  wJudb  is  the  mil^t  ef  the  contiact,  and  ^rbidi 
«enden  the  sale  of  it  iUe^  and  meffeetual^-^Qr  from  the  pMsenoe 
ijt  an /error  in  ike  contrad^  of  that  kind,  and  ia  that  degree  vbich 
yend^n  the  tmasaetioa  asilL  All  these  cailaea  of  aiiUity  which 
render  the  oonlrad  iHM  ab  mUWf  have  almfy  been  eaplained  ia 
their  proper  pUees. 

M&  But  supposing  a  perfect  oontraet  to  have  been  formed,  it 
may  be  dissolved,  or  set  wiidc  in  various  ways* 

557^  In  thejlrsi  place,  sale,  like  other  contracts  which  are  form* 
ed  by  oonsent,  may  be  disaolved  by  a  conirary  consent  of  ike  par* 
Uee. 

568.  In  the  efioond  plaee,  where  the  contract  has  been  brought 
3bout  by  SMans  wUoh  ai!B  inoonnstent  with  the  good  faith  and 
freedom  which  are  essential  to  the  validity  of  all  contracts ;  as  for 
example,  by^ati^  or  hyjbrce  and  Jiar^  ^the  party  mjured  may 
have  it  set  aode  upon  this  ground* 

559.  \  have  said  that  faree  and  fear,  as  well  as  fraud,  does  not 
render  the  contract  essentially  vend,  but  merely  makes  it  liable  to 
reduction  at  the  instance  of  the  party  injured.  I  am  aware  that 
the  law  baa  sometimes  been  stated  to  he  otherwise,  {fi^e  Comm. 
No.  169.  and  218.)    But  for  the  following  reasons,  which  it 
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0iay  be  proper  to  state  Jn  this  plaoe^  it  appears  to  me  that  the  view 
vhich  I  have  adopted,  and  the  arrangement  of  the  subject  found* 
ed  upon  it^  are  conformable  both  to  general  principles  of  law,  and 
to  the  best  authorities  in  our  practice*. 

560.  With  regard  to  fraud,  although  at  one  time  there  was 
some  difference  of  opinion  on  the  bench,  it  is  now  admitted  on  all 
hands  that  a  sale  which  has  been  brought  about  by  the  fraud  of 
one  of  the  parties,  is  not  absolutely  and  essentially  null — because 
(Consent  has  truly  been  given,  although  unlawful  means  have  been 
Msed  to  obtain  it,  Poih*  Tr.  des  Oblig.  No.  29 :  that  by  such  con- 
sent, the  contract  is  perfected  in  the  first  instance,  and  when  der 
livery  follows,  the  property  of  the  thing  sold  is  transferred  to  the 
vendee  i  and  that,  although  in  a  question  between  the  vendor  and 
vendee,  such  a  contract  may  be  set  aside,  and  restitution  given  on 
the  head  of  fraud,  yet,  until  the  contract  is  so  set  aade,  the  ven* 
dee,  having  the  property  of  the  subject  vested  in  him  by  delivery, 
upon  a  habile  title,  is  able  to  transfer  the  property  to  another;- 
and  therefore,  a  second  sale,  made  by  him  to  a  bonajlde  purchas-^ 
er,  will  be  effectual,  and  hia  fraud  cannot-  be  made  to  affect  the 
title  of  such  a  purchaser,  SkHr^  p.  86,  149,  fil,  700.  IHinhp  v, 
Cruickshanksj  16th  January,  175S.  and  Forbes  v.  Jtfam,  ^  Cc 
«5th  February,  17SS.  JTiOr.  p.  S20,  224.  Elck  No.  26,  26,  and 
S7.  Voce  Fraud  and  noiei. 

561.  It  has  been  said,  however,  by  some,  that  the  effect  of  force 
and  fear,  where  a  sale  has  been  accomplished  by  such  means,  is 
different  from  this ;  that  in  such  a  case  <  the  possession  is  not  be» 

<  stowed  but  assumed,  and  there  is  no  transfer  from  the  true  own- 

<  er  ;^  and  that  thb  objection  may  be  pleaded,  not  only  against  thv 


*  I  hftTe  purpowlj  abctalned  flrmn  quoiliig  any  of  Uie  te&U  of  tbe  Roman  law,  le* 
laM^a  to  the  effect  of  fraud,  or  of  force  and  fear,  upon  aale.  The*doctrinet  of  tbtf 
tystem,  upon  this  matter^  are  lo  much  involved  in  Uie  artificial  distineUoas  wkidi  it 
made  between  oontiacu  ImtmJIdei,  and  MtricHJmrit^  aod  tbe  technical  peculiaritietef 
their  forms  of  action  and  pleading,  that  it  is  almoit  impossible  to  determine  hotr  Tir 
tbejr  can  be  properly  applied  to  a  system  of  law  such  as  ours,  which  Is  free  from  tlicie 
distinctions  and  peculiarities.  Besidesy  Commentators  are  so  much  divided  In  opi- 
nion as  to  what  was  the  true  doctrine  of  the  Roman  law,  upon  tbe  matten  to  qoes* 
tlon,  and  these  disputes  are  so  much  perplexed  by  tbe  subtle  distinctions  of  tbe  Bo- 
man  hiWy  |hat  It  is  very  difficult  to  form  any  satisfactory  opinion  upon  the  nistter» 
Vide  rimtiut  QucstL  SO.  lib.  i.  c.  12;  V^et.  lib.  4.  tit.  S  and  3;  Hubtr,  tom.  S,  ^  675. 
82  s  Noon  dejbrma  imendanii  DoB  maU^  ^  which  Is  a  separate  treatise  wriiten  ci* 
preisly  on  this  subject,  Qp^rsi  torn.  I.  p.  353. 
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▼endee  himflelf,  the  author  of  th6  violenoe,  and  hb  creditors,  but 
also  against  bona  Jidt  purchasers,  BtWt  Comm.  No.  1 69  and 
«18. 

£68.  This  opinion,  in  so  far  as  r^ards  moveablee,  appears  to 
be  contrary  both  to  general  prindples,  and  to  the  anthcritiesof  the 
law  of  Scotland. 

568.  Before  stating  these  principles  lind  authorities,  it  is  necefr* 
sary,  in  the  first  place,  to  attend  to  the  dtirtinction  between.  iii<  act 
of  idkmg  goods  by  rnolenee^  wUhotU  Ai  kUerveniicn  qfamjf  con^ 
tract f  and  the  act  of  compeOmg  a  party ^  by  violence^  to  seU  hU 
goods  Jbr  a  price.  In  both  of  these  cases,  there  is  undoubtedly 
a  violent  and  unlawful  act,  which,  in  a  questioB  with  the  author 
of  the  violence,  or  his  creditors,  entitles  die  jiarty  wronged  to  claim 
restitution  of  his  goods ;  but  the  two  acts  are,  nevertheless,  clearly 
distinguishable,  and,  in  a  questioii  with  a  bond  fide  purdiAser, 
from  the  wrong  doer,  they  produce,  as  will  be  shewn  immediately, 
different  effects.  In  the  former  case,  the  vi^nt  act  amouUDs,  im 
criminal  law,  to  a  robbery,  and  in  civil  law,  to  a  epuibtie ;  and 
there  is  no  doubt  that  by  snch  an  act,  the  gooda  taken  are  tioC 
transferred,  even  in  the  first  instance,  from  the  owner,  and  that  the 
violence  inuritkAem  realem,  so  as  to  entide  the  owner  to  recover 
the  goods  even  from  a  bona  fide  purchaser,  in  the  same  way  as  if  they 
had  been  stolen  without  vblence,  and  without  the  owner^s  know- 
ledge. In  the  latter  case,  again,  the  violence  k  employed,  not  in 
talAngaway  the  goods,  but  in  compdimg  Hie  eiwner  tosM  them 
Jbr  a  price ;  and  in  this  case  it  appears  from  the  ibUowing  au- 
thorities, that  although  such  a  contract  is  dearly  tfoidabk'^  on  the 
head  of  force  and  fear,  it  is  not  ipso  jure  void,  and  the.  property 
is,  in  the  first  instance,  triinsferred  so  as  to  enable  the  wrong  doer 
to.give  a  good  tittle  to  a  bona  fide  purchaser. 

564.  The  effect  of  violence  upon  a  contract  is  thus  stated  by 
Pothier.  <  Le  consenteikient  qui  fcmne  les  conventions  doit  6tre 
^  libre.    Si  le  consentement  de  quelqu^un  des  contractans  a  iii  ex- 

<  torqu6  par  violence,  le  contrat  est  vicieuz.  Au  reste^  comme  le 
^  consentement,  quoiqu^eztorqu^  par  violence,  est  un  consentement 
*  tel  quel,  voluntas  coacta  est  vobmtaSf  {Gloss.'  ad  L.  SI,  §.  5,  ff. 
'  qucd  met  cans.)  on  ne  pent  pas  dire,  comme  dans  le  cas  de  Ter- 

<  reur,  qu**!!  n'^y  ait  point  eu  absolument  de  contrat  II  y  en  a  un, 
'*  maisil  estvicieux;  etcelui  dont  le  consentement  a  6i6  extorqu^ 
^  par  violence,  ou  bien  ses  heriuers  ou  cesrionnaires,  peuvent  le 
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<  fiuM  ammiler  et  TCtdnder^  en  obCenant  pour  ceC  eSBl  des  ktlres 

<  de  mciaoB/  AA.  TV.  ifet  QUg.  Na  81. 

fififi.  In  the  law  of  Scotland^  in  like  manDer^  Lord  Sudr,  wbUe 
he  Makeitbe  diatiDcliaii  aboftumcntioaed  between  Mpttilxk  or  rcb- 
&fy,  wfaidi  it  ^  the  taking  away  of  moTeaUeti  wilhont  coaaent  cf 

*  the  owner^  or  order  of  law/  (Siair^  jk  87.)  and  theuaogfoeoe  lo 
compel  a  piHy  ia  mUr  imia  a  eomttrndf  which  he  oalb  gxiorHon^ 
(SUdr,  p*  9&)  diidndly  fltale%  in  nvkms  parts  of  hia  wurk^  that 
Aouf^  spmikkf  as  well  as  theft, « imtrU  takem  nMfam,  whereby 

<  the  ifoads  may  be  refioTered  fhnn  purehasars  hmmjid$y  {JbUL  pi 
9^.)  Imros  and  fiar  aiir% '^Mfer  Ike  amtrac^wto  whick  Aegf  m- 
itTy  rwkteibk  im  m  fttuHom  wUk  Ike  partg  lo  Air  amimtl^  but 
do  not  render  it  esseotiaUy  null,  or  affect  the  subject  with  a  isAet 
TtoMem 

This  doctiinay  as  well  as  the  dteinction  between  epmbie  and  m 
coniraei  aeeowtpHAed  i^  the  me  ^Jbree  amdfioirj  im  staled  in 
the  ibUowing  tarns  >-^ 

In  ^  case  dtjhmul,  his  Lordship  mp,  « In  nioYasblsa»  pur. 

<  chasers  arc  not  qna«rsUid>k  upon  the  fiRaud  of  thor  authof^ 
« if  they  did  puiriuMe  Ibr  sn  onenms  eqnmlent  cause.    Theien- 

<  son  it,  because  mofeaUea  nuist  have  a  eumnt  course  of  tnrfBc, 

<  and  the  buyer  ia  not  to  consider  how  the  seller  jmrckoaed^yun- 
t  lets  it  woM  by  theft  or  violoioe,  wUcfa  the  law  aocouats  aa  loiee 
^reaHs^  fallowing^  die  aubject  to  all  successors,  otherwise  there 

<  would  be  the  greatest  eacaamgeaient  to  theft  ind  lobbeiy/ 
iSMr,  pL  900.  §  21.  Then,  after  stating  that  force  and  fear,  as 
well  as  fVand,  afbrd  to  the  paity  injured,  an  exoeptioni^gainst  any 
action  Ibunded  on  &e  forced  oonsent,  *  which  consent  is  juatly  ren^- 

*  dend  incftotual  as  the  pewdty  of  the  injury,  ws  Atsmm  nuy  as  he 
^  who  consents  being  dbtoctrpsiaimilnr,  his  assent  is  of  itaelfeSecU 

<  ual ;  but  positive  hnr  hath  taken  away  its  effect  Sat  the  coHuaow^ 
«  ktemt,' Aoir,  p.  701,  §.  tfi.  it  is  added,  that  <>!Mir  awi>»wiad 

<  ham  aMscI  Ae  same  ejfMe  ue  to  eimguhe  mieeieeore,  except  in 
^  the  case  of  roUevy,  which,  as  well  as  theft,  is  taMsan  nnls  in 

<  BoreaUes,  and  Aerefere  whst  halfa  been  ssid  of  fiaud,  m  that 

<  point,  needs  not  here  be  icpeeled,'  SUaits  p-  TQS,  §.  SS. 


^  l9.  Aciiikei^  at  it  plain  boih  fiwa  Iks  word  ik0  UiXMhp  asd  ftaan  tliA 
context!  Ufra^  p.  702,  §.  28. 
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In  these  passages,  Lord  Stair  places  force  and  fear  uponasaclIjF 
the  same  footing  with  fraud,  in  questions  with  purcbaaers. 

The  same  doctrine  is  stated  still  more  explidtly  with  regard  to 
force  and  fear  as  well  as  fraud,  in  another  plaoe^  whore  the  aiN 
thor  is  treating  of  the  effect  of  an  oath  in  giting  efficiicy  to  aota 
which  are  otherwise  ineffectual*  After  sUtitig  that  oaUis  inters 
posed  in  things  unlawful  were  not  obligatory^  it  is  said,  *  theques* 
tioa  then  remaiasy  whether  in  acts  cMUt^r  ineflScaoioup,  the  m* 
terpositioo  of  an  oath  can  gire  efficacy  ?  or  whether  that  which 
is  done  indebUo  modo  becomes  valid  by  an  oath  to  perform  it»^ 
iSbur,  14&  §  14  In  discuaang  thia  questioi^  Lord  Staur  aaya^ 
for  clearing  these  and  the  like  oases»  we  ure  chiefly  to  considei 
fum  stmUparieMjudki$9  or  what  is  the  duty  of  the  judge  in  do» 
ciding  cases  wherein  oaths  are  interposed  rather  than  what  con* 
cems  the  parties  and  the  obligphtions  upon  their  consdences  by 
these  oaths  injiro  poU  ;  alidy  therefore^  we  sbidl  take  up  the 
matter  distinctly  in  these  ensuing  points. 
*  Fintf  If  an  action  be  pursued  on  a  gfound  ineffectual  in  law^ 
albeit  the  defender  hatb  interposed  an  oath  never  to  come  in  the 
contrary,  yet  that  could  not  be  austaiaed  by  the  judge,  (thot^h 
the  defender  should  not  appear  nor  olgect)  which  iaine£betual  c^ 
itseU^  for  in  that  case  the  interpoaitien  of  an  oath  bajUi  no  eiiect.^ 
As  examples  of  this  the  author  mentions  Uie  ease  of  a  nydum  pac^ 
ium  with  an  oath  interpoaed  in  the  dvil  law,  or  a  bond  for  a  debt 
by  a  married  woman  in  our  law,  which  an  oath  would  not  render 
valid,  becaiuaetkeailigatianisipiOJur^nmB. 

<  Seeomlb/^  If  either  action  or  exoeptioii  be  founded  oo  that 
«  which  u  not  dcfoetive  in  easentials,  but  in  rircuinstantials^  orw 
*  dmned  and  comflsaoded  by  law^  the  defect  tbererf  nutjr  be  sup» 
'  plied  by  the  other  party^a  eooaent,  much  more  by  th^  oaths** 
Aa  examplea  of  thia  are  mentiooed,  buying  of  pteaa  by  mem* 
bera  of  the  Collie  of  Justice,  which  subjects  them  to  dtpriva^ 
tion,  but  does  not  annul  the  sale,  Ac»  The  author  then  prooeeds, 
some  deeda  are  decbured  null  ipao  jure^  and  othera  are  ool^  aiH 
nulUfale  op$  extqdkmis^  or  by  way  of  i^eatittttioiiy  or  at  leaat^ 
where  aomething,  in  fact,  rouat  be  alleged  and  proved^  whicb 
doth  not  appear  by  the  right  or  deed  itaelf,  and  an  belongeth  not 
to  the  judge  to  advert  to,  but  must  be  pnqponed  by  the  party* 
In  these  an  oath  interposed  doth  debar  the  swearer  from  pro« 
poning  or  making  use  a(  auch  excqptiona  and  allegianoea;  and^ 
thoefore^  neither  may  the  party  juatly  propone  Ae  same  nor  the 


400     EFFECT  OF  FORCE  AND  FEAR— FRAUD. 

judge  justly  sustain  the  same,  for  there  be  many  things  of  them- 
selves relevant  and  competent  in  law,  which  yet  may  be  excluded 
by  a  personal  objection  against  the  proponer ;  for,  in  many  cases, 
allegiances  competent  to  parties  may  be  renounced,  so  that  though 
they  be  relevant,  that  personal  objection  will  exclude  the  propo- 
ner ;  but  his  oath  is  much  stronger  than  his  reoundation,  and, 
therefore,  seeing  such  points  are  not  partes  judids^  nor  con^ 
sisting  in  amy  tn^rtfMtc  ntiOUy  or  defbctj  though  the  law  allow 
or  prescribe  them,  yet  it  doth  not  mention  or  express,  that 
though  the  party  in  whose  favour  they  are  introduced  renounce 
them  simply,  or  with  an  oath,  that  these  shall  be  admitted,  and, 
therefore,  they  are  justly  to  be  repelled,  being  in  deirimentum 
animi  of  the  proponer,^—'  On  this  ground  the  exception  or  rea» 
eon  qfredwium  uponjbrce  orjear  is  eaduded,  if  the  party  have 
sworn  to  perform  or  not  quarrel  the  deed,  which  is  the  sentence 
of  the  canon  law,  not  only  as  to  wives^  consent  to  the  alienation 
of  lands  given  to  them  donaHone  propter  nuptias^  which  is  both 
null  and  presumed  to  be  granted  by  her  upon  fear  or  reverence 
of  her  husband,  C.  cum  c&nHngU  88  <U  jurefurando^  whereby 
such  consents  and  oaths  being  interposed  are  declared  to  be  va« 
lid  ;  but  generally  no  deed  having  an  oath  interposed  can  be  re- 
called upon  an  allegiance  of  force  or  fear,  cap.  8.  de  jurefurando  : 
and,  albeit,  the  Pope  assumes  to  himself  liberty  to  absolve 
from  such  oaths  as  are  done  upon  fear,  yet  they  are  declared  of 
themselves  to  be  valid,  cap.  15.  de  jur^urando^  which  our  cus- 
tom foUoweth,  and  was  so  determined.  Pari.  1481,  c.  83.  and 
was  so  decided  by  the  Lords,  July  8.  164S,  Granty  where  a  wife 
was  excluded  from  the  reduction  of  the  alienation  of  her  liferent 
lands,  euper  vi  et  metu^  because  she  had  judicially  ratified  the 
same,  and  sworn  never  to  come  in  the  contrary ;  neither  was  it 
respected  that  the  oath,  as  well  as  the  disposition,  was  by  force 
and  fear.* 

After  stating  that  the  same  rule  applies  in  cases  wha«  consent 
has  been  obtained  hy Jraud^  the  author  concludes  in  the  following 
terms,  which  at  once  mark  the  doctrine  now  under  oonsideratioti, 
and  distinguish  the  cases  in  which  a  consent  is  truly  ^ven,  although 
obtuned  by  means  of  fraud  or  force,  and  other  cases  where  there 
is  truly  no  consent  at  all.    <  It  is  true,  if  the  fear  be  such  ae  stftc- 

*  pyieih  and  taketh  away  the  act  of  reason^  there  is  nothing  done, 

*  becaiUse  there  can  no  contmct,  in  its  substantials,  conast  seittCA- 
^  oat  ike  knowledge  and  reason  of  the  party ;  or,  if  the  dec^t 
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*  be  in  subsiantialUniSy  as  if  a  man  should  by  mistake  marry  one 

<  woman  for  another,  there  is  nothing  done  except  when  an  act  of 

<  reason  is  exercised ;  btity  upon  moiivea  by  Jear,  errors  or  miS" 

<  take,  ike  deed  is  in  itself  valid^  though  annullable  by  fear  or 
^ frauds  which  are  excluded  by  the  oath,"  &c.  Stair ^  149,  160, 
151. 

566.  The  doctrine  thus  laid  down  by  Stair  is  confirmed  by 
Bankton,  who  also  makes  the  same  distinction  between  spuilxie 
and  robbery  on  the  one  hand,  and  the  using  force  to  compel  a 
party  to  sellfbr  a  price  on  the  other  band^ 

567.  For  the  reasons  which  have  now  been  stated,  I  have  placed 
force  and  fear,  as  well  as  frauds  among  the  circumstances  which 
render  the  contract  of  sale  voidable,  but  not  intrinracally  null  and 
void,  and  which  do  not  affect  the  subject  sold  with  any  lobes  realis 
which  may  be  pleaded  against  bona  fide  purchasers  from  the  au* 
thor  of  the  violence. 

568.  When  a  sale  is  dissolved  in  either  of  the  ways  which  have 
now  been  mentioned,  viz.  either  by  mutual  consent,  or  on  the 
ground  of  force  and  fear,  or  fraud,  it  is  rescinded  ab  initio,  and  the 
effect  is  to  restore  things  hinc  inde  to  the  situation  in  which  they 
stood  before  the  contract,  Poth,  Contr.  de  Vente,  Part  5.  Chap.  % 
Introd.  These  causes  of  dissolution  are  common  to  sale  with 
other  contracts. 

669.  In  the  third  place,  there  are  other  causes  of  dissolution 
whieh  are  peculiar  to  sale.     Of  this  description  are  conditions  re 
ecluHve  annexed  to  the  contract,  and  which,  when  fulfilled,  afford 
a  ground  for  putting  an  end  to  it.     In  this  way,  however,  the 
contract  is  not  rescinded  ab  initio,  but  merely  for  the  future. 


•  BaM*  h  S^T.  §  59.  and  275.  §  130.  Thia  question  Is  not  touched  upon  by  Mr 
Enkine*  whose  language,  in  apeaking  or  the  effect  of  force  and  fear,  and  fraud, 
an  contracts,  (p.  486.)  is  somewhat  vague  and  indefinite.  It  maj  be  observed,  how. 
ever,  that  ncitlier  in  this  place,  nor  when  treating  of  force  and  fraud,  as  reasons  of 
yeductfon,  (p.  754,  755.)  does  he  hint  at  any  distinction  between  them  In  questions 
with  purchasers. 

Of  the  three  cases  referred  to  by  Mr.  Bell  in  support  of  his  opinion,  (No.  218. 
Note  2)  two,  via.  Cank,  27th  June,  1682,  and  Woodhead,  1  Stair^  113.  were 
questions  not  with  third  parties  purchasers  from  the  party  to  the  objectionable  con* 
Uaetybut  with  the  party  himself  (  and  both  in  these  cases  and  in  the  third,  (Siew» 
art,  lOih  January,  1677,)  where  the  question  was  with  a  purchaser,  the  subject 
was  heritable  property^  to  which  the  question  here  considered  does  not  apply,  and  in 
the  sale  of  which  there  are  not  the  same  reasons  for  protecting  purchasers  which  ex« 
ist  in  the  case  of  moveables. . 
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570.  The  disdnction  between  a  sale  which  is  void  ab  tntlto, 
in  consequence  of  the  incapacity  ^iheparties  to  contracty^^mme 
quaUtif  in  the  thingy^-^rpf  the  existence  of  errors  and  a  sale,  which 
has  once  been  perfected,  although  it  is  voidable  and  sulgect  to  be 
dissolved  upon  any  of  the  grounds  above  mentioned,  is,  that  in 
the  former  case,  there  bdng  910  contract  at  att^  the  transaction  is 
ipso  jure  null,  and  cannot  have  the  effect  of  transferring  the  pro- 
perty of  the  thing  sdd  to  the  vendee,  even  in  the  first  instance, 
although  it  should  be  delivered  to  him ;  while,  in  the  latter  case, 
the  contract  being  peirfect  in  the  meantime,  although  subject  to 
dissolution,  is  a  habile  title  for  transferring  the  property,  and  the 
delivery  under  it  vests  the  property  in  the  first  instance  in  the 
vendee.  This  distinction  is  the  foundation  of  a  general  rule  in 
our  law  with  regard  to  moveables,  which  has  already  been  allud- 
ed to,  and  will  be  more  fully  expluned  in  the  sequel,  vis.  that  al- 
though where  a  party  has  obtained  delivery  of  a  sulject  under  a 
contract  of  sale  which  is  void,  he  cannot  make  a  valid  sale  of  it  to 
a  third  party,  yet,  where  the  contract  is  not  void,  but  meidy 
voidable,  the  vendee  acquires,  in  the  meantime,  the  property  by 
delivery,  and  may  effectually  sell  it  to  a  third  party,  whose  title, 
where  he  is  in  bona^fide,  will  not  be  affscted  either  by  the  vices  of 
the  former  contract,  which  are  personal  to  his  author,  or  by  con- 
ditions resolutive  annexed  to  it  The  reason  is  obvious,  from  the 
distinction  last  mentioned. 

These  various  modes  of  ^Ussolving  or  setting  aside  the  contract 
will  be  expluned  in  the  following  chapters,  in  the  order  in  which 
they  have  now  been  stated* 


CHAP.  I. 


OF  THE  DISSOLUTION  OP  THE  CONTRACT  BY  CONSENT 

OF  PARTIES. 


671.  Whbk  the  contract  has  not  yet  been  executed  on  eithor 
side,  it  may  be  dissolved  by  the  mutual  consent  of  the  parties ;  and 
the  effect  of  this  is  to  restore  things  on  both  udes  to  the  same  si- 
tuation as  if  there  had  been  no  sale.     *  Emptio  nuda  oonventione 
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^  dissolvitur,  si  res  secuta  non  fuerit/I.  5.  §  1.  ff.  ck  rescind,  vendit. 

*  Prout  quidque  contractum  est,  ita  et  solvi  debet :— ^Eque  cum 
^  emplio  Tel  venditio,  vel  locatio  contracta  est :  quoniam  ooosensu 

*  nudo  oontrahi  potest,  etiam  dissensu  oontrario  dissolvi  potest,^  J. 
60.  de  soba.  Domai,  1.  88.  and  00;  Poih.  Canir.  de  Venie^  No. 


572.  It  amounts  to  a  departure  from  a  finrmer  contract  of  sale, 
when  the  parties  enter  into  a  second  contract  concerning  the  same 
thing,  as  for  example,  when  it  is  sold,  for  a  greater  or  a  smaller 
price,  I  iLtF.de  rescind,  vend,  PM.  Canir.  de  Venie,  No.  827.  or 
when  that  whidi  had  been  sold  under  a  condition  is  sold  uncondi- 
tionally, or  vice  versa. 

57S.  When  the  contract  has  been  executed  on  one  side  only, 
the  parties  may  still  by  a  simple  consent  depart  from  it ;  and  he 
who  had  performed  his  part  has  a  claim  of  repetition  against  the 
other*. 

574.  When  the  contact  has  been  executed  on  both  sides  by 
delivery  and  payment  of  the  price,  any  agreement  between  the 
parties  to  depart  from  the  transaction  would  not  be  a  dissolution 
of  the  contract  of  sale  which  had  been  entered  into  and  executed, 
but  rather  a  second  sale  by  the  vendee  to  the  vendor,  seeing,  as 
is  observed  by  Domat,  <  the  first  seller  does  not  take  back  a 
^  thing  which  is  his  own,  since  his  sale  of  it  had  divested  him  of  his 
^  right  to  it,  but  he  buys  in  effect  the  thing  belonging  to  another 
<  person,'  Domain  1.  90.  §  15;  PoA.  CarUr.  de  VenU^  No.  339; 
L  1.  Cod.  quando  lie.  ab  empt. 

575.  The  application  of  these  prindples  is  not  attended  with  any 
difficulty,  where  the  parties  continue  solvent  after  the  completion 
of  the  sale  In  the  event,  however,  of  insolvency  occurring,  while 
the  contract  is  in  the  course  of  being  carried  into  effect,  various 
questicms  of  difficulty  and  importance  may  arise.  These  questions 
wnH  be  considered  in  treating  of  the  effect  of  insolvency  upon  the 
contract     Vide  in/in^  Part  8.  Cap»  3. 

*  PM.  ui  npra^  No.  328.    A  simple  cofiMnt  to  diftolve  the  contract  in  ttich 
circumttmicet  wat  ineffectual  bj  Uie  Soman  law^  being  ntidum  fodumf  1.  2.  CoiL 
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CHAR  II. 


OF  FORCE  AND  FEAR,  AND  FRAUD  IN  SALE. 


676.  I.  The  rules  of  the  law  of  Scotland  with  regard  to  the 
kind  and  degree  of  violence  which  affords  a  relevant  ground  for 
reducing  a  deed  on  the  head  of  force  and  fear,  have  been  fully 
stated  by  Lord  Stair  and  Mr.  Erskine,  Stair ^  p.  78  and  701 ;  £r- 
skine^  8.  1.  16.  and  4.  1.  26 ;  and  no  cases  have  occurred  in  later 
times  which  afford  materials  for  any  further  statement  of  this  part 
of  the  law.  Only,  it  may  be  observed,  in  addition  to  what  is  staled 
by  these  writers,  that  a  deed  obtained  by  force  and  fear  is  redu- 
cible  equally  where  the  violence  has  been  exercised  by  a  third  party, 
as  where  it  is  exercised  by  the  party  himself  with  whom  the  ini* 
jured  person  contracts,  where  the  question  is  between  the  parties 
to  the  contract,  Poih.  Tr.  des  ONig,  No.  28.  Thus  more  than 
one  case  has  occurred,  in  which  a  sale  made  by  a  married  woman 
of  her  separate  property  under  compulsion  exercised  bjf  her  kMU 
band;  has  been  reduced  on  the  head  of  force  and  fear,  although 
the  purchaser  was  no  party  to  the  violence,  and  was  ignorant  of  it, 
Casrie  v.  Flemings  27th  June,  1632 ;  Woodhead  v.  Naimy  24ch 
June,  166?. 

£77.  II.  With  regard  iojraudj  I  propose  in  this  chapter  to  ex- 
plain the  effect  of  fraud  upon  the  contract  of  sale:  In  tbejbni 
place,  in  a  question  between  ike  parOee  to  the  contract  themsdvee: 
In  the  second  place,  in  a  question  between  the  injured  par^  and 
the  creditors  of  the  other  party  claiming  the  benefit  of  the  con* 
tract :  In  the  ^tfid  place,  in  a  question  with  a  bona  fide  pur- 
chaser. I  have  alremiy  touched  upon  this  last  matter  in  the  pre* 
liminary  discussion  upon  the  nature  of  the  plea  of  force  and  fear. 
I  shall,  in  the  present  chapter,  state  the  principle  more  fully,  and 
also  endeavour  to  distinguish  the  cases  in  which  goods  are  pur<« 
chased  from  a  party  who  acquired  them,  by  a  sale  liable  to  rkhtc^ 
tion  on  the  head  qfjiraudy  from  certiun  other  cases  in  which  goods 
are  purchased  from  a  party  who  does  not  hold  them  by  a  title  of 
property  at  all.  If  the  view  which  has  been  taken  of  the  objection 
ol'  i'orce  and  fear  is  correct,  the  observations  to  be  made  upon  the 
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two  last  mentioned  questions  wiH  apply  to  sales  which  are  subject 
to  reduction  on  that  head,  as  well  as  to  those  which  are  reducible 
on  the  head  of  fraud. 

£78.  In  confiidering  by  what  kind  and  degree  dF  fraud  a  sale  is 
vitiated,,  there  is  considerable  difficulty  in  marking  the  point  of  dis- 
tinction between  those  frauds  which  are  received  in  Courts  of  law, 
as  grounds  of  reduction  or  exception  to  a  contract ;  and  those  at- 
tempts on  the  one  hand,  to  gain  an  advantage  in  a  bargain  by  the 
exertion  of  superior  acuteness  and  activity  which  are  lawful  and 
allowable,  and  those  lighter  and  less  tan^ble  species  of  fraud,  on 
the  other  hand,  which  although  contrary  to  good  faith,  and  suffi- 
cient to  render  a  contract  objectionable  m  foropcii^  are  not  suffi- 
cient to  vitiate  it  in  a  court  of  law. 

.  579.  With  regard  to  attempts  of  the  former  kind,  the  Romans 
made  a  distinction  between  soteriia  or  dolus  bonusy  and  dolus  ma^ 
lus,  L  1.  §  8.  ff.  ife  Del  Mai.;  the  hitter  only  bong  prohibited. 
As  to  the  former,  the  maxims  of  the  law  were :  In  pretio  emptionis 
ei  vendiiionisy  naiuraUter  licet  conirdheitHbus  se  drcumvenirey  1. 1 6. 
§  4.  ff.  cfe  Minor,  vig.  aim.  Quemadmodum  in  emendo  et  venden- 
do  naturaliter  concessum  est,  quod  pluris  sit,  minoris*emere ;  quod 
minoris  st,  pluris  vendere ;  et  ita  invicem  se  circumscribere ;  ita 
in  iocationibus  quoque,  &c.  I.  22.  §  3.  ff.  Locati. 

588.  With  regard  to  those  lighter  breaches  of  good  faith,  of 
which  courts  of  law  do  not  take  cognizance,  Pothier  says,  <  Dans 

<  le  for  int6rieur,  on  doit  regarder  comme  contraire  k  cette  bonne 

<  foi,  tout  ce  qui  s*£carte  tant  soit  peu  de  la  sinc£rit6  la  plusexacte 

<  et  la  plus  scrupuleuse :  la  seule  disamulation  sur  oe  qui  conceme 

<  la  chose  qui  fait  Tobjet  du  march6,  et  que  la  parde  avec  qui  je 
'  contracte  auroit  int6r6t  de  s^avoir,  est  oontnure  k  cette  bonne  foi ; 

<  car  puisqu'^il  nous  est  command^  d^aimer  notre  prochain  autant 

<  que  nous-m6mes,  il  ne  pent  nous  etre  permis  de  lui  rien  cacher 
^  de  ce  que  nous  n^aurions  pas  voulu  qu'*on  nous  cachat,  si  nous, 

<  eussions  6t6  k  sa  place. 

<  Dans  le  for  extirieur,  une  partie  ne  seroit  pas  £cout£e  k  se 

<  plwndre  des  ces  16geres  attdintes  que  celui  avec  qui  il  a  contracts 

*  auroit  donnfies  k  la  bonne  foi ;  autrement  il  y  auroit  un  trop 

<  grand  nombre  de  conventions  qui  seroient  dans  le  cas  de  la  res- 

*  cision,  ce  qui  donneroit  lieu  k  trop  de  procds,  et  causeroit  un  d£- 

<  rangement  dans  le  commerce.     II  n^y  a  que  ce  qui  blesse  ouver- 

<  tement  la  bonne  foi  qui  soit,  dans  ce  for,  regard^  comme  un  vrai 

*  dol,  suffisant  pour  donner  lieu  k  la  resciuon  du  contrat,  te}  que 
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'  toUtes  les  mauvaises  manoeuvres  et  tous  les  mauvais  artifices 

<  qu^une  partie  aurat  employes  pour  engager  Tautre  k  oontracter ; 

<  et  oes  mauvaises  manoeuvres  doivent  etre  pleinement  justifiies. 

<  Dobsm  nan  niriperspicuUindiciisprobariconvenii;  L  6.  Cod.  de 
*doL  mai:  Path.  Tr.  dt  OWg.  No.  30.  Vide  Qmtr.  de  Venie,  Fart 
2.  ch.  ft.  Part  S.  sect  2. 

581.  Similar  distinctions  between  doltss  bonus  and  mabiSf  and 
between  that  kind  and  degree  of  deceit  which  is  appreciable  by  a 
Court  of  law,  and  that  which  b  objectionable  injbro  conscientiWy 
seem  to  be  recognized  in  our  law,  Stair  p.  79.  §  9,  and  700,  §SS. 
But  it  is  not  posnble  nor  necessary  to  reduce  them  to  predse  rules, 
because,  as  is  observed  by  Mr.  Erskine,  cases  of  this  kind  must^ 
froin  thar  nature,  depend'wholly  on  circumstances,  Erdc.  4w  L  t& 

582.  It  is  only  where  fraud  has  been  employed  io  induce  apartjf 
to  enter  into  Hie  contract^  into  which  he  would  not  othenrise  have 
entered,  (uln  didus  dedit  causam  contractui,)  that  the  contract  is 
liable  to  reductimi  on  the  head  of  fraud.  Where  the  fraud  is 
merely  incident  to  Hie  contract^  L  e.  when  a  party  intending  previ- 
ously, and  of  his  own  accord  to  enter  into  the  contract,  is  merely 
deceived  in  modo  contrahendi^  the  contract  is  not  thereby  viti- 
ated,  but  the  party  deceived  has  merely  a  claim  of  damages  to  the 
extent  of  the  injury  he  has  suffered,  Poih.  Tr.  dee  Oblig.  Na  31.. 

This  distinction  was  made  in  the  Soman  law,  and  has  been 
adopted  in  the  law  of  Scotland  *• 

583.  It  has  been  observed,  that  when  a  C9ntract  is  sought  to  be 
reduced  on  the  head  of  force  and  fear,  it  is  not  mateiial  whether 
the  violence  has  been  used  by  the  other  party  to  the  contract,  or 
by  a  third  party.  Pothier  holds  that  it  is  otherwise  in  the  case  of 
firaud ;  and  that  it  is  onjiy  where  the  fraud  has  been  committed 


*  The  diitinetlon  it  thus  expressed  by  Voet :  *  Caasftm  dare  ceatnctnl  diritur 

*  dolus,  cum  animuio  contrahendi  non  babentad  contrahendmn  indndtur^  Dullatenne 

*  contractunis,  st  dolus  defuisset.    Inddere  verb  In  contractum  tunc  otoseliiry  cnoi 

•  quis  sponte  quldem  contrahit»  sed  io  modo  eofltrabendii  velut  In  pretio  ant  slhcr 

•  dedpitui,'  Vod,  Lib.  4.  Ut.  S.  g  3.  It  may  be  observed,  howevert  that  Noodt«  in 
his  tnatUe  de  Forma  Emmimdi  doU  moR^  Cap.  3  et  14,  contends  that  this  diaifaictMMft 
has  no  foundation  either  in  principle  or  in  the  texts  of  the  Roman  law ;  and  ir9 
as  Mr.  Rrskiue  truly  obserree,  every  case  of  firaud  most  be  a  case  of  dfemustaiicga» 
it  is  not  easy  to  see  how  an  abeolute  distinction  of  this  sort  should  be  rcoeived  to  oor 
law.  But  Noodt  seems  to  stand  alone  among  the  Civilians  upon  this  matter,  C^^*^ 
Hein.  ad  PatuU  Lib.  4.  tit.  3.  §  481.)  and  the  distinction  is  frequently  alluded  to 
and  admitted,  both  by  our  institutional  writers,  and  in  the  decisions  of  the  Court. 
Se%  SUOr g]^79»%9i  ErskinctS.  L  16;  Jlft.  v.  Freatf, No.  6 and  7. 
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by  the  penoo  with  whom  I  have  contracted,  or  where,  at  least,  he 
has  been  participant  in  it,  that  the  contract  is  thereby  vitiated ; 
where  it  has  been  committed  by  a  stranger  mthout  his  participa- 
tion the  contract  b  valid,  and  I  have  merely  an  action  of  dama- 
ges against  the  author  of  the  fraud,  Poih  Tr.  des  (HiUg.  No.  S2. 

584.  The  nature  of  that  fraud  which  has  been  held  in  courts  of 
law  to  afford  a  sufficient  ground  for  giving  redress  to  the  party 
wronged,  will  be  best  understood  from  the  detail  of  the  cases  which 
have  been  decided.  The  fdlowing  definitions  of  fraud  were  given 
in  the  Roman  law :  <  Ddlum  malum  Servius  quidem  ita  definit,  ma^ 

<  diinationem  quandam  alterius  decidendi  causa,  cum  aliud  simu- 

*  latur,  et  aliud  agitur.  Labeo  autem,  posse  et  fiine  simulatione  id 
^  agi,  ut  quia  drcumveniatur :  posse  et  sine  dolo  malo  aliud  agi, 

<  aliud  siipulari :  sicuti  faeiunt,  qui  per  cjusmodi  dissimulationem 
^  deservianty  et  tuentur  vel  sua  vd  aliena.     Itaque  ipse  sic  definit, 

<  dolum  nudum  esse  cmmem  cdBidUaiemy  foBaciam,  rnachinaiianem 

<  ad  ckvumteniendumyfaBmdumj  dicipiendi§m  aUerum  adhUnkmi 
11.  §  2.  fe.d$dol.maL 

585.  Further,  fraud  was  held  to  conrist  not  merely  in  positive 
acts  or  declarations  intended  to  deceive,  but  might  also  be  com- 
mitted by  the  comeattnent^  with  a  fraudulent  purpose,  of  things 
known  to  the  one  patty  and  not  to  the  other.   <  Dolum  malum  a  se 

*  abesse  prsestare  venditor  debet :  qui  non  tantum  in  eo  est,  qui 

<  fidlendi  causa  obscure  loquitur,  sed  etiam  qui  inudiose  obscure 

<  dissiraulat,  1.  4a  §  2.  ff.  «b  contr.  empi. 

586.  Having  now  stated  generally  the  nature  of  that  fraud 
which  is  held  to  vitiate  the  contract  of  sale,  I  proceed,  according  16 
the  arrangement  above  proposed,  to  mention  the  cases  in  which 
the  contract  has  been  objected  to  on  this  ground,  the  question 
being  with  the  author  of  the  fraud  himsdf. 

The  fraud  may  be  committed  either  by  the  vendor  or  by  the 
vendee ;  and  the  objection  it  equally  fatal  in  the  one  case  as  in  the 
other. 

587.  (L)  With'regard  to  the  vendor ^  it  has  been  mentioned,  in 
treating  of  the  obligation  of  warrandice,  that  there  were  certain  de- 
fects against  which  the  vendee  was  not  protected  by  that  obliga-' 
tion^  as  for  example,  defects  which  were  not  latent,  but  lay  open 
to  observation,  or  which  he  might  discover  by  examining  the  sub- 
ject :  that  in  these  cases,  <  the  buyer^  eye  was  his  merchant,*  {Stair ^ 
104,)  and  the  maxim  caDeai  emptor  applied ;  also  that  the  vendor 
might  protect  himself  against  the  obligation  of  warrandice,  by  an 
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express  agreement  not  to  warrant  the  subject ;  but  that  neverthe- 
less he  might  be  made  liable  in  such  cases,  if  there  was  anj  thing 
in  his  conduct  which  amounied  io/raud^  Stsprih  No.  421 ,  and 
423. 

The  following  cases  afford  examples  of  such  frauds  on  the  part 
of  the  vendor. 

In  the  month  of  June  181 1,  Mr.  Carnegie  purchased  from  Mr. 
Duthie  one-dghth  share  of  the  brigantine  Medea  of  Aberdeen,  at 
the  price  of  L.  400  Sterling. 

At  the  time  when  the  transaction  was  entered  intO)  the  vessel 
was  chartered  on,  and  was  performing  a  voyage  to  Quebec,  for  a 
cargo  of  timber  to  Aberdeen,  or  some  other  British  port  WitUn 
a  few  days  of  leavmg  the  harbour  of  Aberdeen,  the  Medea  had 
been  obliged  to  put  into  the  port  of  Stromness  in  a  leaky  oondi- 
tion.  The  vessel  sailed  again,  and  arrived  at  Qoebec«  and  after 
taking  in  part  of  the  cargo  at  Montreal,  again  returned  to  Quebec 
on  the  20th  July,  when  the  loading  was  completed.  On  the  14th 
August,  immediately  after  her  leaving  Quebec  on  her  borne- ward 
voyage  to  Aberdeen,  it  was  disoovei^  that  she  was  making  a 
good  deal  of  water,  in  consequence  of  which  the  master  returned 
into  the  harbour,  and  got  a  survey  made.  The  surveyors  gave  it 
as  their  opinion,  that  repurs  were  necessary  to  enable  her  to  pro- 
ceed on  her  homeward  voyage  to  Aberdeen  i  in  consequence  of 
which,  she  was  sheathed  and  otherwise  repaired  at  Quebec,  and 
finally  left  that  port  on  the  ISth  October,  on  her  homeward  voyage. 
In  the  course  of  the  voyage  she  was  driven  ashore,  and  stranded 
on  the  isUnd  of  South  Uist,  on  the  89d  November,  181 1. 

Mr.  Gamete  brought  an  action  of  reduction  of  the  contract  of 
vendition  before  the  Judge*Admiral ;  Uty  On  the  ground  that 
the  sale  had  not  been  effectually  completed  prior  to  the  24th 
of  June,  the  date  of  the  said  vendition ;  and,  2c%,  That  a  con- 
cealment of  material  defects  in  the  vessel  had  been  fraudulently 
made  by  Mr.  Duthie.  In  his  pleadings  in  the  Admiralty  Court, 
he  founded  on  various  letters,  which,  he  said,  shewed  theutuation 
of  the  vessel,  and  had  not  been  duly  communicated  to  him,  and 
the  Judge-Admiral  having  advised  this  petition,  16th  July,  1812, 
with  <  the  copy  of  several  letters  from  the  master  of  the  Medea, 

<  produced  with  the  peution,  appoints  this  petition  to  be  an&wered, 

<  and  desires  the  respondent  to  advert  to  the  point  of  law,  whe- 

<  ther,  on  the  supposition  of  the  facts  in  the  said  letter  being  true, 

<  these  facts  would  be  sufficient  to  annul  the  vendition,  and  to  cx^ 
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plain  what  was  the  meaning  and  extent  of  the  abscJate  WaiMui- 
dice  contained  in  the  Tendition/    This  interlocutor  was  afUr** 

wards  pronounced,  (llth  November,  ldl8,)  <  The  Judge-Admi^ 
ral  having  resumed  consideration  of  this  process,  and  advised  the 
same,  with  the  proof  adduced  by  the  defender,  and  the  proof 
led  by  the  pursuer,  finds  it  proved  and  admitted  on  all  hands, 
thaU  after  the  Medea  sailed  from  Aberdeen,  she  became  leaky, 
and  put  into  Stromness  for  repair,  which  rituation  was  notified 
and  explained  by  her  captain,  while  at  Stromness,  to  the  defend- 
er  by  letters,  whereby  there  was  an  essential  defect  in  the  vessel, 
which,  to  its  full  extent,  was  known  by  the  defender,  and  which 
the  pursuer  could  not  have  access  to  know,  unless  by  the  de« 
fender  communicating  to  him  the  captain'*s  letters,  or  their  full 
and  true  import:  Finds,  therefore,  that  it  was  the  defender'^s 
duty,  when  he  bargained  with  the  pursuer  for  a  share  of  the 
Medea,  to  shew  the  said  letters,  or  explain  their  import,  before 
he  concluded  the  contract  of  sale,  otherwise  be  was  taking  an 
undue  and  unjustifiable  advantage  of  the  pursuer:  Finds  no 
sufficient  evidence  that  the  defender  performed  this  duty :  There- 
fore, as  the  defender  is  proved  to  have  known  the  defect  of  the 
Medea,  and  has  failed  to  prove  that  he  shewed  to  the  pursuer 
the  captain's  letters  from  Stromness,  or  commumcated  their  full 
import,  sustains  the  reasons  of  reduction,  decerns  against  the  de* 
fender  for  repetition  of  the  price  paid  by  the  pursuer  for  the 
dghth  share  of  the  siud  vessel,  with  interest,  as  libelled.^ 
Mr.  Duthie  then  brought  an  action  of  reduction  reductive,  and 

Lord  Pitmilly  (14ih  June,  1814,)  <  In  respect  the  baigain  of  sale 
between  the  parties  was  concluded  when  the  Medea  was  at  sea; 
and  at  the  time  of  the  sale  the  ship,  although  the  shares  of  her 
held  by  the  pursuers  were  insured,  had  latent  faults,  which  ren- 
dered her  not  sea- worthy ;  and  also,  in  respect  the  pursuer  has 
fiuled  to  prove  that  he  communicated  to  the  defender,  before  the 
vendition  was  executed,  the  important  informauon  with  regard 
to  the  state  and  condition  of  the  vessel,  which  he  had  previously 
received  from  the  captain  at  Stromness,  sustains  the  defences^  as- 
soilzies the  defender,  and  decerns.^    To*  this  interlocutor!  the 

Court  adhered,  DtUhie  v.  Carnegie,  81st  Jan.  1815. 

588.  (2.)  The  following  cases  afford  examples  of  fraud  on  the 
part  of  the  vendee. 

589.  In  the^r^  place,  in  some  cases  where  it  had  been  stipu- 
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kted  that  the  vendee  should  procure  a  letter  of  guarantee,  or  the 
Signature  of  a  third  partj  to  the  bills  for  the  price,  it  was  held  that 
the  sending  a  forged  letter,  or  a  bill,  with  the  signature  of  a  per- 
son  of  the  same  name,  but  not  the  persim  whose  security  was  de* 
manded  by  the  vendor,  was  such  a  fraud  as  vitiated  the  sale. 

60,  Christie  &  Co.  sold  a  quantity  of  tobacco  to  Anderson  of 
Alloa;  but,  notrelying  onhis  ersdit,  it  was  a  condition  of  the  bar- 
gain,  that  Anderson^s  iather-in-law,  Rcibert  Dry^deik^  should  jcua 
in  the  bill  for  the  price.  Acoordin^y,  a  bill  being  transmitted  to 
Christie,  signed  Geoige  Anderson,  JRobert  Jhysdaky  the  goods 
were  sent.  It  was  afterwards  discovered  that  Anderscm  had  got 
the  son  of  Robert  Diysdaie  of  the  same  name  to  sign  the  bilL 
This  was  held  to  be  a  fraud  sufficient  to  set  aside  the  sale  *. 

In  hke  manner,  in  a  case  where  it  was  stipulated  that  the  father 
of  the  vendee  should  become  bound,  along  with  him,  for  the  price  ; 
and  when  the  vendee  produced  a  forged  letter  of  guarantee,  it  was 
held  that  this  was  a  fraud  which  vitiated  the  sale,  and  entitled  the 
vendor  to  restitution  of  the  goods^  Love  v.  tftdUors  ofKew^  84th 
June,  1780. 

590.  In  the  Mcond  place,  it  is  a  fraud  sufficient  to  affiird  ground 
for  reducing  the  contract,  if  a  party  who  t#  aduaihf  bamknifty 
shall  purchase  goods  upon  credit,  without  disdosmg  his  stiuation. 
So  it  was  held  in  acase,  of  which  the  following  were  the  drcum- 
stances. 

In  174^  Elizabeth  Holland  obtamed  a  ceano  honorum.  In 
1749  she  commissioned  two  several  adventures  of  wine  from  Main 
and  Company  in  Lisbon,  who  had  been  in  use  to  deal  with  her  bus. 
band,  both  6i  which  she  paid  and  disposed  of  for  her  own  bdioof. 
In  May,  175Q,  she  commissioned  a  third  adventure,  which  was 
four  pipes  Lisbon  white  wine  from.  Main  and  Company.  The 
goods,  on  their  arrival,  were  arrested  by  a  creditor  of  Mrs.  Hol- 
land, who  had  obtained  a  decree  against  her  in  1747;  andafurth- 
coming  being  rused,  appearance  was  made  for  Main  and  Company, 
who,  by  this  time,  had  got  notice  of  the  state  of  Mrs.  Bollaad^s 
aflBurs,  and  who  claimed  a  preference,  on  the  ground  that  the  bar- 
gun  was  fraudulent  on  the  part  of  the  vendee.    So  it  was  accords 


e  ChHtHe^  4-  Co.  ▼.  F^MImt,  7th  Dec.  1748.  ZiOr.  S16L  Then  was  aaotlier 
quettion  io  the  eeee,  vii.  whether  the  vendore  were  preferable  to  the  credltora  oC 
tl«e  vendee,  who  had  arretted  the  soodii  Thia  will  be  notked  ia  the  ee^uel. 
Vide  itifrih  No.  597. 
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iDgly  foiincl.    The  Court,  it  is  added,  <  Conadeied  her  conceal* 

*  ing  her  circumstanoes  to  be  a  fraud,  especially  when  dealing  with 

*  a  merchant  in  a  distant  country ;  and  it  was  further  said  not  to 

*  be  a  clear  point,  that  even  a  dealer  at  a  distance  in  this  same 

<  country,  would  be  presumed  to  know,  that  the  person  with  whom* 

<  he  contracted  had  obtained  a  cessio ;  for  diat  no  man  alive,  in 

<  the  knowledge  that  a  person  had  got  a  cesmo  bonorumy  would  deal 

*  with  him  without  taking  care  to  be  paid  upon  ddivery  *.* 

591*  In  the  third  place,  at  one  time  it  appears  to  have  been 
thought,  that  the  mere  inMlvewy  of  the  vendee  at  the  time  of 
making  the  bargain  was  sufficient  to  render  it  fraudulent  on  his 
part.  Prince  v.  Pailai^  22d  December,  1680.  A  different  rule^ 
however,  was  established  in  the  case  of  iSSr  Join  IngUa  v.  Eoyal 
Bankf  8th  December,  1786,  where  a  bargain  having  been  made 
between  Sir  John  Inglis  and  Joseph  Cave  for  the  purchase  of  a 
quantity  of  grun  by  the  latter,  <  The  Lords  found  it  not  rele* 

<  vant  to  reduce  the  bargain  for  the  purchase  of  barley  in  October, 
'  17S4,  that  it  appeared  by  the  common  debtor^s  books,  that  at 

<  the  time  of  the  bargain  he  was  insolvent,  unce  he  continued  his 

<  trade  till  the  2l8t  January  thereafter,  and  his  bankruptcy  was 

<  not  discovered  till  that  time  ;^  see  also  Gordou  v.  Garden^  IBth 
December,  1784. 

592.  In  the  Jburth  place,  it  has  been  mentioned,  that  if  the 
vendee  is  actually  bankrupt  at  the  date  of  the  bargun,  it  may  be 
set  aade  on  the  head  of  fraud  It  seems  at  one  time  to  have  been 
held,  in  addition  to  this,  that  where  the  vendee^  although  not  ae* 
tually  bankrupt  at  the  state  of  the  bargain,  became  bankrupt 
wiihin  three  day9  thereafter,  the  purchase  should  be.  preaumeA 
to  have  been  fraudulent  on  his  part,  and  should  be  liable  to  be  set 
aside  as  such.  Sir  Jchn  IngUs  v.  Scj^  Bank,  8th  December^ 
1786, 1  Diet.  88& 

But  although  this  doctrine  was  admitted  by  the  Court  of  Ses- 
aon,  in  the  case  of  JOan,  Stewart,  and  Coapangfy  v.  The  Credit 

■  Porhet  ▼.  Jlfolii  ami  Compamff^  aSch  Pebnufy,  IVSt.  KUk.  p.  SSS.  The  sams 
mis  wM  follawed  in  CrOUort  o/  Bobertton  ▼.  UMe^  S7th  JvHjt  1757.  In  a  later 
case,  iMvever.  where  the  purcbaf er,  within  three  montha  after  the  aale»  and  before 
the  bilia  for  the  price  were  pajabley  was  imprisoned  under  a  diligence  which  had  beei| 
raised  eeverai  jears  belbre,  and  had  obliged  him  more  than  a  year  before  to  fly  to  the 
sanctuaryy  aAer  which  be  continued  to  carry  on  busineaa,  the  Court  found  that  *  the 

•  drcumstancea  of  the  case  did  not  qualify  a  deception  or  firaud  auiBcient  to  set  aaUt 

•  said  aale,  upon  which  delirery  had  followed/  Gortbm  ?•  Cktrdeth  15th  Dec  1784* 
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ior9  of  Siein,  4th  December,  1788^  their  judgmetit  was  reversed 
by  the  House  of  r.K)rds.   See  BdT*  CommeniarieSj  1. 180,  note  3. 

593.  In  xhejifth  place,  while,  however,  it  is  true,  on  the  one 
hand,  that  the  mere  inecivency  of  the  vendee  at  the  date  of  the 
bargain,  or  his  b^ng  rendered  bankrufi  within  three  days  there- 
afler,  are  not  per  te  sufficient  to  subject  it  to  reduction  on  the 
head  of  fraud,  it  must  be  observed^  on  the  other  hand,  that  where 
insolvency  is  combined  with  other  circumstances,  which,  in  con- 
nection with  it,  aflford  evidence  of  fraud,  the  sale  may  be  set  aside, 
although  no  bankruptqr  may  have  taken  place  for  a  considerable 
time  after ;  see  Kilk.  p.  222. 
.    The  following  case  afibcds  an  example  of  this :   . 

Gavin  Kempt,  for  some  time^  carried  on  a  considerable  trade  in 
the  town  of  Leith.  In  1785,  his  situation  became  embarrassed, 
and»  in  the  month  of  September  of  that  year,  his  debts  exceeded 
his  funds  beyond  every  expectation  of  retrieval. 

About  this  period,  he  devised,  with  two  other  persons^  the  fol- 
lowing  sdieme  of  fraud.  A  contract  of  copartnery  was  made  out, 
which,  however,  on  account  of  the  notorious  insolvency  of  his  eaa* 
federates,  was  industriously  concealed  from  the  public.  Gavin 
Kempt  himself  commisuoned  from  every  quarter  goods  fit  for  a 
foreign  market;  and,  in  particular,  he  procured,  on  85th  October, 
from  WiUiam  Sandieman  and  Company,  a  quantity  of  linens,  de- 
claring to  them  an  intention  of  paying  the  price  on  delivery.  In 
order  to  prevent  an  attachment  of  these  goods,  a  mock  sale  was 
executed,  as  soon  as  they  arrived  at  Leith,  in  favour  of  one  Ro- 
bertson, a  clerk  of  Kemp^s,  who  accepted  bills  of  exchange  for 
their  value.  After  this,  the  goods  were  secretly  conveyed  to  dif- 
ferent towns  on  the  coast  of  Fife ;  and  a  ship  was  prepared  at 
Alloa  to  carry  them  abroad.  Care  was  at  the  same  time  taken 
that  no  trace  of  these  proceedings  should  appear  in  the  books  kept 
by  Kempt  Kempt  was  not  rendered  bankrupt  in  terms  of  the 
act  1696,  till  16th  December,  forty-nine  days  posterior  to  the  de- 
livery of  the  goods  belonging  to  Sandieman  and  Company,  which 
were  afterwards  discovered,  and  brought  from  the  different  places 
in  which  they  had  been  concealed.  A  sequestration  of  his  e£kcts 
was  awarded;  when  Sandieman  and  Company  petitioned  the 
Court  of  Session  that  the  articles  they  had  furnished  might  be  re- 
stored. In  this  they  were  opposed  by  the  creditors  in  general, 
-who  pkadedy 

It  is  not  enough  to  invalidate  a  sale  of  goods,  that  the  purchaser 
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was  not  at  the  time  possessed  of  sufficient  funds  to  discharge  his 
prior  obligations.     The  investigation  which  this  would  occasion 
into  the  gradual  progress  of  insolvency  in  every  particular  case, 
would,  in  the  end,  be  more  pernicious  to  society,  than  the  evil  it 
is  calculated  to  remedy.     Ail  the  length,  therefore,  the  practice  of 
Scotland  has  gone  is,  to  annul  those  transactions  which  have  been 
executed  within  three  days  of  the  public  bankruptcy.    This  was 
determined  forty  years  ago,  and  has  been  recognized  in  several 
late  instances.    The  agreement,  therefore,  in  question,  which  was 
completed  by  delivery  seven  weeks  before  the  bankruptcy,  is  thus 
placed  beyond  the  reach  of  challenge,  8th  December,  1780,  Sir 
John   Inglis  contra  The  Royal  Bank;  27th  February,  1765; 
Crawford  Newail  conira  MitchelL'-^AnnPBred  for  Sandieman  and 
Company :  It  is  true,  that  the  presumption  of  fraud  which  arisea 
from  insolvency  alone,  has  been,  by  our  customs,  and  those  of 
other  nations,  confined  to  such  proceedings  as  have  taken  place 
within  three  days  of  the  ceeeio  Jbri ;  because  a  person,  though 
knowing  himself  to  be  at  the  time  unable  to  pay  all  his  debts,  may 
yet,  with  the  fairest  intention,  continue  his  trade,  in  the  hopes  of 
retrieving  his  affairs.     But  by  introducing  such  a  criterion  ofpre^ 
eumjMve  fraud,  it  surely  never  could  be  intended  to  preclude  the 
interference  of  the  court  in  cases  like  the'  present,  where  fraud  is 
proved  to  have  given  rise  to  a  transaction.     This  must  render  all 
contracts  invalid,  agreeably  to  the  rule.  Quod  dciue  done  causam 
contractuif  reddit  coniractum  ipeo  Jure  mdZiM.    Nor  can  the  si- 
lence of  the  injured  party,  unless  continued  during  the  period 
marked  out  by  the  long  prescription,  or  explained  into  an  homo- 
logation  by  the  circumstances  of  the  case,  prevent  the  equity  of 
restitution.  Diet,  voce  Fraud. 

The  Lords  unanimously  found,  *  That  the  sale  of  the  goods  in 
<  question,  by  the  petitioners,  to  Gavin  Kempt,  was  brought  about 
'  by  fraud  on  the  part  of  Gavin  Kempt;  and,  therefore,  found  the 

*  same  void  and  null ;  and  that  the  petitioners  were  entitled  to  re- 

*  stitution  of  theur  goods/  Sandieman  and  Co.  v.  Cre.  qf  Kempt^ 
S4th  June,  1786. 

Such  are  the  doctrines  of  our  law  with  regard  to  the  kind  and 
degree  of  fraud,  which  are  sufficient  to  render  a  sale  voidable  in  a 
question  between  the  parties  to  the  contract  themselves, 

594.  III.  Supposing  that,  before  the  vendor  has  brought  his  action 
fi^r  reduction  of  the  contract  on  the  head  of  fraud,  the  vendee  has 
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become  irudtoeni^  the  next  question  is.  What  are  the  rights  of  the 
vendor  in  oompedtion  with  the  dediton  ? 

595.  The  following  rales  may  be  stated  as  resultbg  fiom  the 
dedsiiHiB  upon  this  subject. 

59&  (!•)  Where  the  goods  at  the  time  of  the  yendee^s  insol- 
vency  rirmoifi  in  Ati  Aondf  wfuii^iOM^  it  is  settled,  that  the 
vendor  is  entitled,  upon  the  contract  bebg  reduced  as  fraudulent, 
to  recover  them  either  agunst  the  general  body  of  creditors,  or 
agmnst  an  individual  credUtor,  who  may  have  attadied  them  by 
diligence. 

So,  Valance  bought  a  quantity  of  cotton  from  Shepherd,  and  re- 
ceived delivery,  but  fiuled  soon  after.  The  cotton  was  arrested 
by  some  of  his  creditors  after  the  bankruptcy ;  and  a  process  of 
forthcoming  having  been  raised,  appearance  was  made  for  Siep- 
herd  the  seUer,  who  claimed  the  goods  on  the  ground  that  he  had 
been  induced  to  enter  into  the  bargain  by  fraud  on  the  part  of  Va- 
lance. The  Court  considered  the  fraud  to  be  proved ;  and  while 
they  held,  that,  notwithstanding  the  fraud,  the  property  had  been 
transferred,  in  the  first  instance,  to  Valance,  by  delivery  of  the 
goods,  they,  at  the  same  time,  held,  ^  that  there  was  a  just  distinc- 
'  tion  between  a  bona  fide  purchaser  from  himy  and  his  creditor 
<  arrester,  who  could  be  in  no  better  case  than  himself;'  and,  there- 
fore, thqr  preferred  Shepherds 

597.  (2.)  VVhen  the  goods  Aatv  fi€m  fV-JoU  A{/&rv  iA^  cofilroci 
i$  reduced^  hd  where  Hie  price  %$  noi  yet  paid  by  ike  eecondpur* 
duuer^  the  vendor,  upcm  reducing  the  contract,  has  a  preferable 
claim  over  the  price,  in  a  question  with  the  creditors. 

This  point  was  at  one  time  controverted,  and  much  diflbrence  of 
opinion  prevailed  upon  it  among  the  judges,  as  appears  from  a 
case  reported  by  Lords  Elchies  and  Kilkerran,  where  the  question 
occurred)  but  was  not  decided  *|-.    In  a  later  case,  however,  the 


*  Shepherd  ▼•  CampUUt  Boberteont  md  C*.  28tb  June,  1775.  The  sane  prin- 
ciple had  been  previously  recognised  in  the  following  cases.  Prince  ▼•  PmOat^  tM 
December,  1680;  .Wom't.  JlfonveB;  18th  January,  1115;  Ihuihp  ▼.  Cmtktkamtu 
&c.  21st  February,  175S,  .fiM. «.  Fraud,  No.  S6.  and  JTift.  p.  tH  ;  and  was  oonftrm- 
ed  in  SoAikmMmmtdCmnpemy  v,  CreiUort  of  KeH^  24ih  June,  1786. 

t  Dunkp  Y.  Crockahmki  and  Otherti  Ek^  ▼.  Frauds  No.  26 ;  kiOc  ibid.  No.  6. 
Another  case  is  reported  by  Klllcerran  in  the  same  number,  which  arose  out  of  the 
same  bankruptcy,  but  which  must  be  distinguished  from  the  one  now  alluded  to. 
In  that  case,  (which  oocurs  first  in  the  Report,)  there  was  not  only  fraud  on  the  part 
of  the  vendcey  but  an  error  on  the  part  of  the  vendor,  which  was  held  to  render  the 

3 


CREDITORS  OF  FRAUDULENT  V£ND££.  415 

daim  of  the  vendor  was  sustuned.  This  was  the  case  of  the  cre« 
ditim  oiRoberiswh  v.  Udniea  4*  PaiuOo^  STth  July,  VtSl^  where 
it  appeared  that  Robertson,  the  bankrupt,  bought  the  goods  in 
question  from  FatuUo,  att  a  time  when  he  was  in  a  state  of  me^ 
trievaUe  insolvencj,  and  absccmded  after  having  re-wld  them  to 
Robert  Mackie.  The  price  due  by  Mackie  was  aivested  by  cer- 
tain creditors  of  Robertson,  and  being  also  ckdmed  by  Patuilo,  the 
original  vendor,  and  George  and  Robert  Udniea,  to  wbom  the  bills 
for  the  cMnj^nal  price,  accepted  by  Robertson,  were  payaUe,  a  pro* 
cess  of  muUiplepoinding  was  rused,  in  which  it  was  maintained  by 
the  last  mentioned  parties,  in  the^^  place,  that  the  sale  to  Ro- 
bertson was  reducible  on  the  head  of  fraud,  in  reqpect  that  be 
was  bankrupt  when  ^he  commissioned  the  goods ;  and  in  the  de* 
amd  place,  that  as  they  would  have  been  {NrefieraUe  to  the  arrest- 
ing  creditors,  if  the  goods  had  been  still  extant  in  the  hands  of 
Robertson,  they  were,  for  the  same  reason,  entitled  to  a  preference 
over  the  price  due  by  Mackie.  On  the  other  hand,  it  was  main- 
tained by  the  arresting  creditors,  not  only  that  there  was  no  fraud 
sufficient  to  set  aside  the  original  sale,  but  also  that,  supposing  the 
fraud  to  be  established,  the  original  vendor  had  no  preference  over 
the  price  due  by  ICackie,  to  whom  the  goods  had  been  re-sold.-— 
'  The  Lords  found  that  Henry  Patuilo  is  preferable  on  the  price 
^  of  the  goods  sold  by  him  to  John  Robertson,  still  in  the  hands  of 
*  Robert  Mackie,  to  the  pther  creditors,  arresters  of  the  said  John 

<  Robertson.^ 

598.  (3.)  Where  the  goods  have  not  only  been  re-sold  by  the 
fraudulent  vendee  before  the  sale  is  reduced,  but  where  the  price 
hasbeenpaid  by  the  eecond purchaser^  there  appears  to  be  ground 
for  a  distinction  (although  there  has  been  no  case  upon  the  point) 
according  to  the  circumstances  in  which  the  money  has  been  paid. 
When  it  has  been  paid,  and  confounded  with  the  other  funds  of 
the  fraudulent  vendee,  it  is  dear  that  the  vendor  has  no  preference, 
because,  as  is  observed  by  Mr.  fiell,  *  there  is  no  evidence  of  the 
^  general  fund  having  been  increased  by  it.  The  presumption, 
^  indeed,  is,  rather  that  the  bankrupt  has  applied  it  to  his  own  se- 

<  cret  purposes ;  and  to  g^ve  a  preference,  therefore,  upon  the  ge- 


cootract  maU  a6  iwi^^  and  the  property  wae  held  in  contequenoe  never  to  have  hem 
iratuferred  at  att.  This  case  hae  already  heen  atated  in  !u  proper  place.  Vide  tupra^ 
Ko.  221.    See  alio  ChHttU  ^  Co.  v.  Fairhobnt,  KUk.  p.  ^216;  ElcL  Fbaud.  Now 
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<  neral  fund,  ivould  lie  to  risk  a  gross  injustioe  to  tlie  other 

<  creditors,  and  lay  upon  them  that  loss  which  had  been  occa^ 

<  sioned  by  the  imprudence  or  misfortune  of  the  owner  of  the 

<  goods,^  Bdt9  Comm.  No.  21S.  But  where  the  price,  aithoi^ 
paid,  has  noi  been  co^bunded  wUh  ihe  other  Ju$ukai  the  bank- 
nipt,  but  can  be  distinctly  traced  as  the  produce  of  the  goods 
fraudulently  acquired  by  him,  Mr.  Bell  seems  to  think  there  is 
some  reason  for  holding  that  the  original  vendor  who  suffered  by 
the  fraudulent  purchase,  is  entitled  to  a  preference,  upon  the  sale 
being  reduced.  *  A  proof  of  identification,^  he  says,  *  may,  in  many 
*  cases,  be  made  out :  the  money  may,  for  example,  be  traced  by  un« 

<  questionable  marks  into  a  bank  account,  or  to  the  purchase  of 

<  goods  which  remain  extant  in  the  warehouse.  It  may  even  be 
^  traced  into  the  hands  of  a  creditor,  in  which  case  the  other  ore- 

<  ditors  are  benefited  by  the  fraud  o(  the  debtor,  at  least  to  the 

<  extent  of  the  dividend,  wluch,  without  such  payment,  would 

<  have  been  demandable  from  the  common  fund.    But  it  seems  to 

<  be  an  undedded  point,  whether  the  proprietCHr  suffering  by  the 

<  fraud,  is  entitled  to  indemnification,'  Belfe  Comm.  Na  215. 

£99.  IV.  A  bonafde  purchaser  from  a  party  who  has  acquired 
goods  by  fraud,  is  in  a  di£Eerent  situation  from  the  creditors  of 
such  a  party.  The  original  vendor,  upon  reducing  the  sale,  is 
entitled  to  reclaim  the  goods  from  the  creditors,  as  well  as  from 
the  vendee  himself,  beoause  they  cannot  lawfully  profit  by  the 
fraud  of  their  debtor.  But  where  the  goods  have  been  re-aold  be- 
fore the  reduction  of  the  first  sale,  to  a  party  who  has  bought  them 
tfi  bonafde^  there  is  no  ground  dther  in  legal  prindple,  or  upon 
equitable  considerations,  for  allowing  the  original  vendor  to  re« 
claim  them  from  such  a  purchaser.  There  is  no  ground  m  law^ 
because  it  is  certain  that  the  first  vendee,  although  guilty  of  fraud, 
and  liable  on  that  account  to  have  his  title  defeated,  yet  acquired, 
in  the  first  instance,  a  title  of  property  by  the  sale  and  delivery, 
and  was  therefore  able  to  give  a  title  to  the  second  purchaser. 
There  is  no  ground  in  equiit/y  because  the  second  purchaser,  ac- 
quiring the  goods  by  an  onerous  title,  derives  no  benefit  from  the 
fraud  of  his  author,  and  gains  nothing  more  by  the  transaction 
than  he  would  have  done  if  his  author  had  not  been  guilty  of 
fraud. 

(iOO.  Accordingly,  in  all  the  cases  above  mentioned  or  alluded 
to,  where  a  competition  occurred  between  the  original  vendor  and 
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t)i«  creditors  of  the  fraudulent  vendee«  it  was  admitted  and  taken 
for  granted,  that  the  vendor  would  have  no  right  to  reclaim  the 
goods  from  a  bona  fide  purchaser,  Prince  v.  PaUai^  2StdDec.  16S0 ; 
Main  v.  Maawetty  16ih  Jan.  1715 ;  Dunlop  v.  Croolcjfhanksy  Kilk. 
p.  222 ;  EkK  voce  Fbaud,  No.  26 ;  Shepherd  v.  CampbeUy  Ro^ 
ierUony  4*  Co.  9Seh  June,  1775. 

601.  It  is  only^  however,  when  die  second  purchaser  is  tn  bona 
fidej  that  he  is  thus  safe  from  the  demand  of  the  original  owner  of 
the  goods.  If  he  has  purchased  them  in  the  knowledge  that  they 
were  fraudulently  acquired  by  his  author,  he  thereby  becomes  |7ar- 
ticepe  Jraudisy  and  the  goods  may  be  reclamed  from  him  by  the 
original  owner  in  thd  same  way  as  they  might  have  been  from  his 
author.     So  it  was  held  in  the  fbllowing  case. 

<  Gilbert  Barclay,  merchant  in  Cromarty,  was  in  labouring  cir- 

<  cumstances,  and  owed  much  more  than  he  was  worth,  when  he 

<  made  a  purchase  of  salmon  from  Mackay  of  Bighouse ;  and,  be- 

<  fore  the  delivery,  several  of  his  creditors  proceeded  to  diligence 

<  against  him.    A  few  days  after  delivery,  he  made  over  the  saU 

*  mon  to  William  Forsyth,  another  merchant  of  the  same  town,  iu 

<  part  payment  of  a  debt  due  to  Forsyth,  who  was  in  the  knowledge 

<  that  Barclay  was  in  labouring  drcumstances,  and  that  the  price 

*  of  the  salmon  was  not  paid*    Diligence  thickened  more  and  more 

*  upon  him,  and  he  broke  in  ten  days  or  a  fortnight  afler  the  sal* 
^  mon  were  delivered  to  Forsyth.    From  these  circumstances,  the 

<  Court  presumed  an  intention  in  Barclay  to  defraud  Bighouse, 

*  and,  considering  that  Forsy  th^s  purchase  was  not  made  bonafide^ 

*  they  found  him  lidble  to  pay  to  Bighouse  the  value  of  the  saU 

<  mon«^  M^Kay  v.  Forsyih^  90ih  Jan.  1758;  Sel  Dec.  No.  142. 

602.  V.  In  concluding  this  subject,  it  may  be  proper  to  moxk  the 
distinction  between  the  class  of  cases  mentioned  in  the  last  para- 
graph, where  a  party  purchases  in  bona  fide  goods  which  the  sel- 
ler has  acquired  by  a  previous  f\rauduleni  sale  to  himself,  from 
certain  other  cases  with  which  they  are  apt  to  be  confounded,  viz. 
from  those  cases  in  which  a  party  purchases  in  bona  fide  goods  to 
which  the  seller  has  either  no  titJe  at  ally  as  ew.  gr.  where  stolen 
goods  are  sold  by  the  thief  to  one  igncMrant  that  they  are  stolen 
goods ;  or  which,  although  he  has  ihem  lawfuth/  in  his  possessiony 
he  possesses  not  on  a  Hile  qfpropertyy  but  on  some  inferior  tiiky  as 
pledgey  loony  or  deposit  The  distinction  between  such  cases,  and 
the  case  of  a  bona  fide  purchaser  from  one  who  has  acquired  the 
goods  by  a  sale  which  is  voidable  on  the  head  of  fraud,  is,  that,  in 

2k 
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the  latter  case,  the  party  who  sells  to  the  bona  Jldc  purchaaer  ha$ 

a  title  qfproperiff  to  the  goods,  although  his  title  is  liable  to  be 

set  aside  as  having  been  obtiuned  by  fraud ;  and  tbeieforey  if  be 

sells  again  before  his  title  is  reduced,  he  is  in  a  situation  to  oa»- 

vey  to  a  bona  fde  purchaser  the  right  of  property  which  be  a^^ 

quired  in  the  first  instance  by  the  first  sale  and  deliveiy,  and  which 

continues  in  him  until  that  sale  is  reduced.    In  the  former  cases 

again,  whether  the  goods  sold  to  the  bonafiit  purchaser  have  been 

stolen  from  the  owner,  or  ^vien  by  him  in  loan  or  pledge,  ndtber 

the  thief  nor  the  borrower  has  any  iitte  qfproperig  to  ihem  at  oBf 

and  cannot  therefore  give  to  the  bona  Jlde  purchaser  that  right 

which  he  has  not  himself.    In  the  one  case»  therefore,  as  has  aU 

ready  been  shown,  the  bonajide  purchaser  is  safe  from  any  demand 

at  the  instance  of  the  original  owner,  while,  in  the  other  caae^  it 

would  seem  that  the  owner  from  whom  the  goods  have  been  cither 

taken  without  any  title  at  all,  or  upon  a  title  not  habile  to  transfev 

property,  may  recover  them  even  from  one  who  has  bought  them 

bonajide. 

603.  In  England,  it  is  true,  that  when  a  sale  takes  place  in 
market  overt j  the  bona  fide  pur<^haser  is,  with  some  exoeptions, 
safe,  although  the  goods  may  not  have  been  the  property  of  the 
seller*  But  it  has  been  decided  that  in  Scotland  no  such  privil^e 
belongs  to  sales  in  market ;  Supra^  No.  SO.  et  seqq. 

604.  In  the  case  of  goods  to  which  the  seller  has  no  title  ai  aO, 
but  of  which  he  has  unlawfully  assumed  the  possession  without 
consent  of  the  owner,  as,  for  example,  of  stolen  goods,  this  seems 
to  be  now  settled,  although  an  attempt  was  made  not  very  long 
ago  to  mainUun  that  stolen  goods  could  not  be  reclaimed  by  the 
owner  from  one  who  had  purchased  them  bona  fide  in  open  mar* 
ket,  Hendefeon  v.  Gibeoni  nth  June^  1806;  Fergueon^  ViA 
March,  1639. 

605.  But  with  regard  to  goods  of  which  the  seller,  although 
not  the  proprietor,  hoe  ike  Uaiofid  possession  uiih  consent  gf  tie 
proprietory  as,  for  example,  goods  held  in  loan,  or  pledge,  and 
fraudulently  sold  by  the  borrower  or  pledgee,  it  seems  to  be  main- 
tained in  a  work  of  authority,  thai  a  bona  fide  purchaser  is  safe 
from  a  demand  of  restitution,  at  the  instance  of  the  lender  or 
pledgor.  *  As  possession,'  it  is  said^  <  presumes  property  in  move- 
^  ables,  the  purchaser  of  moveables  at  market  or  otherwise,  in  bona 
^fide,  acquires  the  right  to  them,  aUhough  ffuy  may  have  been 
<  sM  by  one  who  is  not  the  owner.    This  rulci  of  course,  su& 
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<  fers  the  exception  of  which   I  have  already  had  reason  to 

<  speak  * ;  but  there  are  many  cases  in  which  persons  entrusted 

<  with  moveables  may  dispose  of  them  so  as  to  raise  this  sort  of 

<  questioii.    Thus  when  a  creditor  who  holds  moveables  in  pledge, 

<  sells  them  before  he  is  entitled  by  his  contract  to  hold  ihem  at 
^  his  disposal^  or.a  dqpotttary  of  jewds  carries  them  to  a  jeweller 

<  and  sells  them,  or  raises  money  on  them  as  a  possessor,  is  the 

<  bonafide  purchaser  or  Irader  in  such  cases  entitled  to  retain  the 

<  goods  against  the  true  owner?   There  may  be  a  hardship  in  this 

<  upon  the  owner ;  but  might  there  not  be  an  equal  hardship  on 

<  the  other  side,  against  which  the  buyer  cannot  protect  himself, 
«  while  the  owner  of  the  goods  has  himself  to  blame  for  choosing 

<  an  unfiuthful  factor  or  depoatary  P    In  England,  it  seems  to  be 

<  law,  that  the  true  owner  may  folbw  his  property,  unless  where 

<  the  sale  has  taken  place  in  public  market    In  Scotland,  thore  is 

<  no  such  regard  paid  to  public  market  as  in  England ;  but  it  is 

*  impossible  to  dmy,  in  point  of  evidence,  that  a  sale  in  qpen  mar« 

<  ket  induces  a  stronger  honajideB  than  can  accompany  a  private 

<  sale ;  and  it  may  be  said  that  the  presumption  of  property 

<  grounded  on  possession,  is  strengthened  by  the  oonmderation, 

*  that,  without  a  full  diqiosing  power,  the  holder  would  not  expose 

<  the  goods  in  market.    It  has  accordingly  been  mmiit^ned,  that 

*  wherever  die  possesnon  under  vphich  the  sale  is  made,  is  le^ti- 
^  mate  possession,  it  will  validate  the  sale  at  maricet    This  seems 

<  to  be  admitted  in  the  case  of  tenants  selling  Ihar  hypothecated 

*  com.     When  one  buys  com  from  a  tenant  at  hia  farm,  he  must 

<  lay  his  account  with  the  objection  that  he  is  interfering  with  the 

*  hypothec,  and  so  he  is  hdd  liable  for  the  com,  or  ita  price,  to 

<  the  landlord ;  but  to  carry  this  so  far  as  to  give  restitution  of 

<  goods  sold  in  public  market,  though  adjudged  once,  has  been 
« once  disapproved  of.    In  a  late  ease  U  «m  fkaded^  thai  the 

*  sort  qfciutodff  which  the  tenant  (f  a  graaAng  Jwna  hoe  tfcaUk^ 
^  €u%hi  to  taUdate  a  sale  in  market.    But  the  Court  did  not  ap^ 

<  prove  qf^  doctrine^  BeJTs  €omm.  No.  8S5. 

But  although  it  is  thus  stated  that  the  Court  did  not  approve 
rf  the  doctrine^  that  the  tenant  of  a  graring  farm  could  sell  the 
cattle  entrusted  to  his  charge,  but  of  which  he  was  not  the  owner, 
the  learned  author  goes  on,  in  the  immediately  succeeding  sen* 

*  Vis.  Thattbeiale  U  ool  efflBCtual  even  to  a  ionajlie  par6haier»  where  tiw  eeU 
ter  huitokn  the  goode»  or ohtelned  thtm  ftwa  a  pevioa  JMOfaUi  tf  omitiUi  u  an 
ideot,  whoi taken  ihemV$  fine  ftom the ownen 
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tence,  taking  it  for  granted  that  *  purchasers  nfmaoeMes^  ^^kf^ 

*  on  the  title  implied  in  possesrioHj  are,  in  Scotland^  Jreed  Jrom 

*  challenge  by  the  aumer,  where  the  goads  have  not  been  stolen*^ 

6()6.  This  doctrine  appears  to  be  not  only  inoonsistent  with  the 
principles  of  law  which  regulate  the  transference  of  property,  but 
is  contrary  to  the  doctrine  laid  down  by  our  institutional  writers^ 
and  to  the  decisions  of  the  Court  in  a  series  of  cases. 

607.  In  the^r^f  place,  it  is  a  maxim  of  Uw,  <  Id  quod  nosirum 

*  est,  sine  facto  nostro  ad  aUutn  tran^irri  nonpotesty   1. 11.  ff.de 
div.  Rfgfd.  Jut.    It  is  another  fundamental  principle,  <  Nemo  pins 

*  Juris  ad  aKum  transferre  potest  guam  ipse  haberety  \.  54.  ej%isd 
tit.  From  the  former  of  these  maxims  it  follows,  that  the  owner 
of  a  thing  cannot  be  deprived  of  his  right  of  property  by  the 
wrongful  act  of  a  party  who  has  either  taken  it  from  him  without 
any  title  at  all,  or  who  received  it  in  loan  or  pledge,  and  then  «old 
it ;  and  from  the  latter  maxim  it  follows,  that  the  thief,  or  the  bor- 
rower, hating  no  title  of  property  in  himself,  cannot  give  audb  a 
title  to  another,  even  although  that  other  may  be  a  bona  fide  pur^ 
chaser.  As  far  as  relates  to  this  matter,  and  to  the  right  of  the 
original  owner  to  reclaim  his  property,  the  bona  fides  or  malajidet 
of  the  purchaser  does  not  enter  into  the  question.  He  is  bound  to 
give  up  the  thing  which  he  has  bou^t,  not  on  auomU  qfany  wrong 
done  by  him  in  buying  it,  but  merely  becatise  it  is  the  untran^erred 
property  of  the  person  from  whom  it  was  stolen  or  borrowed.  The 
right  of  property,  in  short,  cannot  be  taken  away  without  the  coa^ 
sent  (^  the  proprietor ;  and  a  party  who  obtatna  possession  of  a 
thing  either  without  title,  or  upon  a  title  not  habile  to  transfer 
property,  not  having  the  right  of  property  in  himself^  cannot  give 
that  right  to  another  f . 

606.  In  England,  it  is  true  that  where  the  sale  takes  place  in* 
market  overt,  the  purchaser  acquires  the  property,  although  the* 
seller  may  not  have  been  the  owner  of  the  goods.    But,  in  the 


*  Bett,  Comm.  No.  226.    In  anoUicr  part  of  his  work,  Mr.  fiell.  In  speaking  of 
the  esse  of  a  depositary  fVanSulentlj  selling  the  thing  deposited,  says  merely  that 

•  U  mojf  be  dtmtyid  whether  the  parehaaer  in  mariurt  will  be  safe  agsfaist  the  pnpfi* 

•  eior'a  elalm  for  rsatltution/  No.  199. 

<|*  Accordingly,  Mr.  Erskloe  takes  tMt  fir  gramted  as  a  doctrine  not  to  be  doubted 
in  the  following  passage,  where  he  says,  <  Though  the  seller,  where  the  property  is 

•  truly  in  another,  camtol  trtrn^r  that  right  to  the  Utper  wMdi  itmotim  Mmtelf,  yet 
'  the  purchaser,  wholxnight  under  the  belief  that  the  seller  was  proprietor,  is  entiUcd 
'  to  all  tha  intermediatt  ftnits  of  the  subject,*  Ac    Snk*  3.  S.  8. 
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Jhr^t  place,  it  is  admitted  that  this  is  an  escepHan  to  the  general 
rule,  founded  upon  expediency,  and  that  in  all  other  cases,  where 
the  sale  is  not  in  market  overt,  the  purchaser  does  not  acquire  the 
property  of  the  thbg  sold,  unless  it  belonged  to  the  seller.  In  the 
second  place,  it  is  also  admitted  that  this  privilege  of  open  market 
has  no.  place  in  the  law  of  Scotland  This  peculivity,  therefore, 
bdng  out  of  the  question  in  our  law,  it  is  plain  that  the  doctrine 
now.  ttnder.  consideration  is  inconsistent  with  the  maxims  above 
mentioned,  which  form  the  very  foundation  of  the  law  of  transfer- 
enoe. 

'  609.  It  is  no  answer  to  the  objection  which  has  now  been  stat« 
ed  to  this  doctrine,  to  say,  that  a  party,  who  has  been  induced  by 
Jrantd^  to  sell  and  deliver  goods,  cannot,  upon  redudng  the  sale, 
reclaim  them  from  a  third  party,  who  has,  in  the  meantime,  bought 
them  bonajide  from  the  author  of  the  fraud.  The  distinction  be- 
tween this  case  and  that  now  under  consideration,  b  obvious,  and 
has  already  been  stated,  viz.  that  the  fraudulent  purchaser  acquires, 
by  the  sale  and  delivery,  a  title  tf property  in  the  first  instance,  al- 
though that  title  is  liable  to  be  set  aside,  whereas  the  thief  or  the  bor- 
rower has  no  title  of  property  at  all.  To  hold,  therefore,  that  a  bona 
Jide  purchaser,  from  the  former,  acquires  a  good  title  to  the  goods 
even  against  the  original  owner  who  was  defrauded,  is  in  no  way 
incmisistent  with  the  legal  principles  which  regulate  the  transfer- 
ence of  property ;  because,  by  the  first  sale  and  delivery,  the  ori- 
ginal owner  tndy  consented  to  transfer  the  property  of  the  goods 
to  the  fraudulent  purchaser,  although  unlawful  means  were  used 
to  obtain  his  consent ;  and  because  the  fraudulent  purchaser,  hav- 
ing thus  a  title  of  property  in  himself,  was  able  to  give  a  title  to 
another,  who  not  being  affected  by  the  personal  exception,  found- 
ed on  the  fraud  of  his  author,  which  is  the  only  ground  upon 
which  the  first  sale  is.  objectionable,  is,  therefore,  safe  from  any 
challenge  at  the  instance  of  the  original  owner. 

610.  Again,  there  is  no  analogy  between  the  case  now  under 
consideration,  and  the  case  alluded  to  by  Mr.  Bell,  in  illustration 
of  his  doctrine,  viz.  the  case  of  a  tenant  selling  in  open  market,  corn, 
over  which  his  landlord  has  a  right  of  hypothec  in  security  of  the 
rent,  in  which  case  the  purchaser  is  safe.  It  is  plain  that  there  is 
here  the  material  circumstance  which  is  essential  to  the  purchaser's 
3afety ,  viz.  that  the  tenant  is  proprietor  of  the  corn  which  he  sells.  It 
is  true  that  the  landlord  has  a  right  of  hypothec  over  it,  and  it  is  al- 
so true  that  that  right  is  of  a  peculiarly  strong  nature,  approach- 
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ing  in  some  degree,  to  a  right  of  propertyi  «8  it  is  said  to  test  cm 
the  right  irfiic^  the  landlord  has  to  the  fruits  as  ovaer  of  &e 
soil,  Ersk.  2.  6.  S7.  It  is  also  true  that  the  badloid  ins  estmor* 
dinary  remedies  for  making  this  ri^t  effeetoal^  hAng  eatitled 
not  only  to  reUA^  the  fruits  on  the  ground^  but,  in  some  insfncea^ 
to*  receiver  them  from  purdiasen,  Ersk.  9.  6.  fiS.  59. 60.  But 
whatever  may  be  the  nature  or  extent  of  the  landhsnTs  right, 
(which,  indeed,  is  of  a  very  anomalous  chaiaeler,)  it  n  still  tnie^ 
diat,  both  by  the  Roman  law  and  the  law  of  Scotland,  ike  taumi 
i$  the  proprietor  of  thejruiie  which  he  reape  wUh  the  landhrie 
conseniy  Erek.  ut  euprOf^Bli  and,  thertfore, as  has  been  bbsenr- 
ed,  the  material  circumstance  exists  hare  whicb is  awantingin  the 
case  of  the  thief  or  the  borrower  selling  the  thing  stolen  or  lent, 
viz.  thatthe  tenant  has  a  fUle  qf  proper^  to  llie  thing  which  he 
sells,  in  himself  and,  therefore,  he  is  aUe  to  give  a  title  to  a  pur- 
chaser. 

This  fact,  that  the  tenant  Aos  l^/7ft:;ptfr^  of  the  com,  whidi  he 
raises  on  lands  held  by  him  on  lease,  is  sufficient  to  proves  that  the 
sale  of  such  com,  either  in  market  or  otherwise,  is  not  at  all  ana- 
logous to  the  sale  of  goods  by  one  who  hoe  no  righi  qf  preperiff 
in  them^  but  who  holds  them  in  loan  (Ht  deposit,  and,  consequ^tly, 
that  the  circumstance  of  the  purchasers  of  the  com  in  puUie  mar- 
ket  being  safe  from  any  claim  at  the  instance  of  the  landlord,  af- 
fords no  support  whatever  to  the  doctrine,  that  the  owner  of  a 
thing  which  has  been  lent  or  pledged,  and  sold  by  the  borrower  or 
pledgee,  is  not  entitled  to  reclaim  it  from  the  purchaser. 

611.  In  the  eecofnd  place,  while  it  is  laid  down  by  institutional 
writers,  that  the  property  of  moveaUes  \^  presumed  firom  the  pos- 
session, it  is,  at  the  sune  time,  stated,  that  this  presumption  must 
give  way,  if  the  party  claiming  the  property  shall  prove,  in  the 
Jlrst  place,  that  they  were  once  his ;  and,  in  the  second  place,  that 
when  he  lost  the  possession,  it  was  not  by  a  transference  of  the 
property  upon  a  habile  title,  but  that  they  were  either  taken  away 
without  any  title  at  all,  by  theft  or  otherwise^  or  that  they  were 
given  away  merdy  in  loan,  deposit,  or  other  title^  not  habile  to 
transfer  property.  Upon  these  things  being  proved,  the  owner 
is  entitled  to  reclaim  his  goods,  through  whatever  number  of  hands 
thoy  may  have  passed,  and  although  the  possessor  may  have  ac- 
quired them  by  a  bona  Jide  purchase  firom  the  fraudulent  bor- 
rower  or  depositary. 
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61S.  ThiSy  as  has  already  been  mentioned,  is  admitted  by  Mr. 
Bell,  where  tbegoods  have  been  stolen.  But  the  very  same  doc< 
trine  is  appfied  by  all  the  authorities  where  they  have  been  Uni  or 
dqpo9iUdy  and,  in  all  cases,  in  short,  where  they  have  not  been 
given  away  upon  an  alienative  title.  The  two  cases,  indeed,  are 
umformly  classed  together. 

Thus,  lorJi  Stair  ssLjSy  <  In  immoveables  the  constitution  or 
transmission  of  property  is  expressed  in  writ,  and  is  parted  in 
many  interests ;  but,  in  moveables,  property  is  simple  and  full 
witlu>ut  servitude,  and  there  is  no  other  interest  iii  them,  un- 
less they  be  impledged :  neither  needs  the  title  of  constitution  or 
transmission  of  property  in  moveables  be  instructed  by  writ  or 
proved  otherwise,  but  is  presumed  from  possession ;  and,  there- 
fore, for  the  restitution  or  recovery  of  moveables  from  the  pos- 
sessor thereof,  it  is  not  sufficient  to  instruct  that  the  pursuer  had 
a  right  thereto^  as  being  the  birth  or  fruit  of  his  ground  or  cat- 
tie,  or  as  being  bought  by  him  and  in  his  possesion ;  but  he 
must  condescend  and  instruct  the  manner  how  bis  possession 
ceased,  as  being  either  taken  from  him  by  violence  or  by  stealth, 
or  having  strayed  and  being  lost,  or  the  like,  Nov.  18,  1680. 
Forsyth.     And  the  reason  thereof  is,  because  moveables  pass 
without  writ,  and  oftimes  without  witnesses;    and,  therefore, 
whatever  right  a  party  once  had  to  moveables,  it  is  presumed  to 
be  transmitted  by  donation,  sale,  or  otherwise,  unless  it  be  proved 
that  he  lost  possession  as  aforesaid ;  or  otherwise,  that  it  be  prov- 
ed by  the  defender'^s  oath,  that  when  he  acquired  right,  he  knew 
the  thing  in  question  to  be  the  pursuer^s  proper  goods,  for  in 
that  case,  even  his  private  knowledge  will  prejudge  him,  though 
he  had  bought  it  at  a  competent  rate,  though  it  be  not  so  in  herit- 
able rights,  to  whose  constitution  and  transmission,  writ  and  so- 
lemnities are  necessary:   neither  zmll  it  avM,  though  it  were  a 
horse  bought  in  public  marJcety  and,  booked  there,  for  we  have  ndt 
the  privilege  of  fairs  which  the  English  have,  that  horse  bought 
in  public  market,  should  be  secured  to  the  buyer  without  further 
question ;  but  he  buys  the  same  with  the  peril  of  tJie  seUer'^s  right, 
March  19, 1639,  Ferguson.     Hence  it  is,  that  in  all  actions  for 
recovery  of  moveables,  there  is  no  more  libelled  than  that  the 
moveables  were  the  proper  goods  of  the  pursuer,  and  in  his  pos- 
session for  such  a  time,  by  using  the  same  as  his  own  proper 
goods,  and  condescending  how  he  ceased  to  possess,  as  being  Unt 
by  him,  which  was  found  relevant  to  be  proved  by  witnesses,  though 
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V  the  question  was  of  a  book  (^aooDBMlavUeYaliie.  Jan-STylGfi^ 
«Soott'    StairylSk    See  also  np.  400,  and  654 

lo  the  fint  part  of  this  passage.  Lord  Stair  does  not  mark  -wery 
dearly  the  distinction  between  the  c^b  of  the  owner  of  goods  re^ 
^laimmg  them  directly  from  one  to  whom  be  bad  given  them  in 
loan  or  in  pledge,  or  by  whom  they  bad  been  stolen  from  bim,  and 
the  case  of  his  redainung  them  from  a  third  party  who  has  bought 
them,  bona  JUe^  from  tl^  borrower  or  the  thief  ^  But  that  he 
had  the  latter  case  in  view,  as  well  as  the  former,  and  meant  to 
state  (hat  the  owner  may  reclaim  bis  goods  from  a  purchaser,  as 
well  as  from  the  thief  or  borrower  himself,  is  clear,  because  the 
rule  ip  the  fonner  case  is  self-evident,  and  did  not  require  to  be 
stated  by  itself,  or  supported  by  authority,  and,  because,  in  the 
case  wbxcb  is  dted  in  support  of  the  doctrine,  (Forsy  th,  Nov.  18, 
1080.)  the  question  occurred  between  the  owner  of  a  horse  and 
apaiHywhohadlKn^iildn^bomiJtde^ffvm^neiowok^ 
had  lent  him  fir  hire.  Be8ides,in  the  latter  part  of  the  paragn^ 
the  right  of  the  owner  to  reclaim  his  prop^ty  even  from  a  third 
party,  who  has  bought  it  bona  fid^  and  in  public  market,  from 
one  to  whom  it  had  been  given  in  loan  is  d^ariy  stated. 

The  same  doctrine  is  laid  down  by  Lord  Stair  in  the  case  of 
goods  pledged,  in  another  part  of  his  worky  in  speaking  of  the 
right  of  reversion  which  bdongs  to  the  vendor  in  the  sale  of  move- 
libles  sold  under  reveruon,  which  right,  he  says,  <  is  no  real  qua- 
<  lity  or  condition  of  the  sale«  however  it  be  conceived,  but  only  a 
f  personal  obligement  on  the  buyer,  which,  therefore,  doth  not  al- 
«  feet  th^  thing  bought,  nor  a  singular  successor  ;*— -whereas,  he 
adds,  ^  ^nwoeailee  be  impignorate,  the  reverrion  is  a  part  of  the 
«  contract,  and  ii  effictuai  aggimt  eimgul^r  ^uccesear^f  Siair^ 
182. 

Again,  in  the  following  passage,  he  s^tes  distinctly,  that  goods 
which  have  been  given  away  in  loan,  pledge,  or  deposit,  may  be 

•  Mr*  Brskioe,  in  treatini^  of  the  preiomptioa  of  proper^  In  movcablct  arWag 
from  possession,  (t.  1.  2i.}  does  not  express  himseiras  If  be  had  In  view  Uic  case  of 
the  question  occurriog  between  the  owner  ud  a  third  party*  and*  therefore*  I  have 
not  quoted  his  words.  But  there  seems  no  doubt  that  he  had  this  case  In  rww^  be- 
caoM*  in  the  case  cited  by  him»  iSeo^  Sd  Pebniaiy,  lS7t,)  the  quertloo  waa  with  a 
third  party  who  had  bought  the  goods  homaJU^ 

Lord  Bankton  repeats  the  doctrine  laid  down  by  Stair*  that  the  buying  of  good^ 
even  in  public  market,  will  not  make  the  purchaser  secure  If  the  true  owner  prove 
his  right  of  property,  and  that  they  were  cither  stolen  from  him  or  given  in  loan*  4c, 
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Md«imed  by  the  owner  from  one  who  has  puidiaaed  them  bona 

Jld0  from  the  bprtower,  pledgee  or  depontaiy^  inthe  same  way 

as  if  they  had  be^  stoien  from  the  owner  and  sold  by  the  thi^. 

<  Possesion  »  rathor  the  {irdbation  of  the  right  of  moveables  than 
^  the  cause  of  it ;  for  thence^  it  is  presumed,  that  the  moveables 

*  possessed  belong  to  the  possessors;  ^  U  admiia  conirary  ptvm 

*  boHon^  if  he  that  claims  the  same  can  prove  that  he  once  pos. 

*  sessed  these  moveables,  and  that  they  did  not  pass  from  him  by 

<  any  right  of  alienation,  but  by  imfignoraiionj  cuHody,  loony  or 

<  by  bring  siokn  or  taken  by  violence,  or  having  strayed,  or  hav* 

<  ing  been  lost,  ot  that  they  were  in  possession  of  a  defunct  at 
« the  time  of  his  death,*  iSbMr,  6S6. 

618.  In  further  oonfinnatioo  of  this  doctrine,  the  following  cases 
may  be  referred.to,  in  which  the  owner  succeeded  in  reclaiming  his 
piroperty  from  a  &Qfia./Idr  purchaser,  who  had  bought  it,  not  from 
a  thief,  but  from  one  who  bad  the  lawful  possesrion  of  it  in  loan 
or  pledge. 

<  There  being  an  adjudication  purchast  of  cei^tain  tenemmts  in 
Ldth,  and  of  the  heirship-moveables,  belonging  to  umquhile 
James  Johneioun  in  Leith,  agmnst  leobel  Johnekmn  his  sister, 
who  had  renunced  to  be  heir  to  him.  This  adjudicadon  is  aa- 
ugned  to  James  Wright,  hat-maker,  husband  to  the  said  Isobel, 
who  sets  the  lands  to  Alexander  Comrie ;  and  he  as  tenant,  en- 
ters to  the  possession  thereof,  and  of  the  heirship-moveables  with- 
in  the  house ;  which,  Alexander  having  possest  the  house  and 
goods  divers  years,  he  did  thereafter  dispone  the  goods  to  John 
Butchart,  who  medled  therowith  (  whereupon  the  said  James 
Wright  pursued  Butchart  for  the  price  of  the  goods.  It  was 
alleged  for  Butchart,  that  he  ought  to  be  assoihded,  because  he 
had  right  to  the  goods  by  a  written  disposition  from  Comrie, 
who  as  owner,  had  possest  the  samen  without  payment  of  any 
dutie  therefore ;  and  conform  to  the  disposition,  the  goods  wero 
delivered  to  the  defender  by  way  of  instrument,  and  he  in  pos- 
session accordingly.  It  was  replied^  That  the  defender  cannot  be 
heared  to  say,  that  Comrie  was  owner;  because,  the  goods  were 
per  exfreeeum  adjudged  from  the  appearand  heir  of  James 
Johnstoun,  who  was  in  possession  thereof,  and  they  extant 
within  his  dwelling  house :  and  Comrie  cannot  say  that  he 
was  in  possession  thereof,  oiberways  than  a  tenent  in  the 
house,  under  James  Wright,  to  whom,  though  he  payed  not 
dutic  expresly  for  the  goods ;  yet  having  taken  the  house  from 
^  him  for  payment  of  mail  and  dutie,  and  as  tenent,  having  enter* 
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ed  to  die  poMeMOQ  of  the  house  wheie  die  goods  were,  end  ae- 
oordiii(^y,  having  posBest  both  house  and  goods,  any  possesrion 
Coonrie  had,  was  ^e  pumier\i  possession,  and  eonsequently  the 
defimder^s  lig^t  and  pretended  possesrion  cannot  be  Teqpeeled.—- 
The  Lords  repelled  the  aUedgeance,  in  respect  of  the  answ^  or 
reply,'  Wright  Y.  Buichart,  Jmicy  1602.  {GUm.  p.  S3.) 
I  So^  <  William  Forsyth  pursued  Hugh  Ejlpatridc  to  defiter 
to  him  a  horse  hired  by  him,  to  one  Vaugfaan,  to  Irrine ;  the 
defender  alleged  absolvitor,  because  he  hadiona^/Edr  bought  die 
horse  and  payed  the  price,  and  the  property  of  moveables  is  al- 
wtofB  presumed  by  possesrion,  much  more  vrhea  he  offers  to  in- 
struct his  right  It  was  answered,  Thai  the  pruumpikm  is  tx* 
eluded  Ajf  ihepurmer*^  libdj  effermg  to  prove  ^  horse  his  owth 
and  Oai  he  didwt  seU  hkn^lnUset  himjbr  hire^  and  Oerefbre 
haih  id  vindicationem  agamsi  any  haaer  ihereqf^  wheAer  he 
aeqmre  bona  fide  or. mala  fide.  The  Lords  repelled  the  de- 
fence, ff>  respect  the  pursuer  offered  to  prove  that  the  horse  did 
notpassJhomJ^mbjf  alienation  InUbff  location*.^ 
614  Upon  the  same  prindple  it  has  been  decided,  that  a  depo- 
ritary  cannot  jifait^  the  thing  deporited,  and  that  the  owner  may 
redidm  it  Gcouk  the  pledgee  although  the  latter  may  have  received 
it  in  bona  JUte^  supporing  it  to  belong  to  his  debtor,  Ramsay  v. 
Wilson^  January,  1666,  {GUm.)  Ptingks  v.  GrMony  Sd  January, 
1710. 

615.  Upon  the  whde,  therefore,  it  seems  to  be  dear,  that  al- 
though a  party,  who  has  been  induced  byjraud  to  sell  his  goods, 
'cannot  redaim  diem  from  a  bona  fide  purchaser  to  whom  they 
have  been  Te4K>ld  by  the  fraudulent  vendee ;  yet,  <m  the  other 
hand,  when  goods  have  been  purchased  from  one  who  had  no  title 
of  property  at  all,  but  hdd  them  in  loan  or  deporit,  the  owner  is 
oidtled  to  reclaim  them ;  and,  while  it  is  true  that  the  property 
of  moveables  is.  presumed  fnxn  the  possesrion,  and  that  the  pos- 
sessor IS  not  bound  to  instruct  his  title,  yet  this  presumption  must 
^ve  way,  if  the  party  claiming  the  goods  prove,  in  the  first  place. 
His  ri^t  of  property ;  and,  in  the  second  place.  That  he  gave  up 
the  possession,  not  in  ecmsequenoe  of  a  sale  or  donation,  but  mere- 
ly in  loan,  deporit,  or  other  tide,  not  habUis  ad  transferendum 
dominium. 


♦  Fonyih  t.  KUpatrkk^  18th  November,  1680.    The  same  foandi  mthefi  ofCaiU^ 
nm  ▼.  Fkili€r$  qf  Eimbwrgh,  Sd  July,  1629,  {Did.  1.  69S  ) 
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CHAR  IIL 

OF  THE  DISSOLUTION  OF  THE  CONTRACT  BY  THE  ACCOM- 
PLISHMENT  OF  A  RESOLUTIVE  CONDITION. 


616. 1  HAfE  already  had  oecanon^  in  treatifigof  the  nature  and 
oonsdtutum  of  the  contract,  to  advert  to  the  distinction  between 
«  iuspenmveamdiHMf  or  oonJUion  precedent,  md  a  r^ 
dUhn,  or  condHiUm  eubeeqimit,  Sufra,  No.  3S^  89.  The  eifect 
of  a-condition  of  the  former  kind  is,  that  the  contract  ig  not  held 
to  be  ocMnpleted  until  the  condition  is  aooomplished.  Theeflect  of 
a  condition  of  the  latter  kind  is,  that  die  ccmtraet  is  made  void 
when  the  condition  is  accomplished ;  but  the  presence  of  such  a 
ocmdition  does  not  prevent  the  contract  firom  being  perfected  in 
the  first  instance  by  the'  agreement  of  parties.  Notwithstssiding 
such  a  condition,  therefore,  each  party  may  demand  implement  of 
the  obligations  imposed  by  the  contract  upon  the  other,  and  if  the 
thing  sdd  is  deli'rered/the  [Hroperty  of  it  is  transferred  to  the  ven^ 
dee,  sulgect  only  to  die  vendor^s  right  to  have  it  restored  upon 
the  contract  bdng  made  void  by  the  accomplishment  of  the  con« 
ditioD. 

617.  The  nUture  and  effects  of  suspensive  conditions  have  al- 
ready  been  explained.  In  the  present  chapter,  I  shall  give  a  short 
fltatement  of  the  law  regarding  resolutive  conditaons  in  sale.  It 
will  not  be  necessary  to  enter  at  much  length  into  the  subject,  as 
such  conditions  are  very  little  known  in  our  practice. 

618.  Before  proceeding  to  explain  the  diflferent  kinds  of  reso- 
lutive constitutions  wbidi  may  be  adjected  to  the  contract,  there 
Ss  one  observation  whidi  it  is  important  to  attend  to,  and  which  is 
applicable  to  all  of  them,  viz.  that  they  are  mere  extrioaic  personal 
obligations,  which,  although  they  are  effectual  between  the  vendor 
and  vendee,  do  not  attach  to  the  thing  sold  itself,  and  consequent- 
ly do  not  affect  third  parties.  Thus,  Lord  Stair,  in  speaking  of 
die  paction  of  redemption  and  other  pactions,  which  may  be  ad- 
jected to  sak^  says,  <  reverrion,  or  the  paction  of  redemption,  is 

<  no  real  quality  or  condition  of  the  sale,  however  it  be  conceiv- 

<  ed,  but  onlya  personal  obligement  on  the  buyer,  which,  therc- 
^  fore,  doth  not  affect  the  thing  bought,  nor  a  singular  successor. 
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And  though  reveraion  of  lands  and  heritable  rij^ts  be  made  real 
and  effectual  against  singular  successors,  when  it  is  engrossed  in 
the  bargain  or  duly  registiate,  yet  that  is  not  by  the  nature  of 
the  thbg,  but  by  statute,  and  takes  no  place  in  other  cases,  as 
in  reversion  of  moveables,  which  are  sold  under  reversion ;  but 
if  moveables  be  impignorate,  the  reversion  is  a  part  of  the  con- 
tract, and  is  effectual  against  angular  successors.  As  to  the 
other  pactions  adjected  to  sale,  sometimes  they  are  so  conceived 
and  meaned,  that  thereby  the  baxgun  is  truly  conditional  and 
pendent,  and  so  is  not  a  perfect  bargain  tiU  the  condition  be  ex. 
istent ;  ndtber  does  the  property  of  the  thing  sold  pass  thereby, 
though  possession  follow,  till  it  be  performed,  as  if  the  bargain 
be  condidonal  only  upon  paytiient  of  the  price  at  such  a  time, 
till  payment  the  property  passeth  not  to  the  buyer.  Bui  Here 
are  manff  dher  adfecticna  whuA  are  expreesed  under  the  name 
cfamdUkme  and  provisionsy  wAtrA  are  noi  inhererU  as  essetUiai 
in  the  bargain^  hd  extrinsic  personal  oUigemeniSy  4he  exieience 
vahertqf  doifh  ntit  amnd  Hie  sate^  or  suspend  or  amnul  tkeproper* 
ijfinike  hstyery  at  least  in  his  singutar  successors^  as  bath  been 
said  in  revernons,  and  is  frequoit  in  other  case&^ 

*  In  sale,  there  uses  to  be  adhibited  a  clause  irritant  or  resdu- 
tive  clause,  that  if  such  a  condition  were  or  were  not,  in  that 
case  the  bargain  should  be  null  and  void,  aa  if  it  had  never  been 
made  nor  granted,  whence  aiiseth  a  very  subtile  debate,  whether 
such  clauses,  whatsoever  their  tenor  be,  are  effectual,  and  follow 
the  thing  to  singular  successors,  and  do  render  the  bai^gain  and 
property  acquired  null  in  itself?  or  whether  such  be  personal 
obligati(»s  only,  whidi,  though  they  may  annul  the  property  or 
bargfun,  if  it  remain  in  the  hands  of  the  contractor,  cannot  readi 
it  if  it  be  in  the  hands  of  a  third  party?* 

Upon  this  question,  it  is  said,  <  If  such  conditions  or  resolutive 
clauses  do  stop  the  transmission  of  prop^y,  and  be  so  meant  and 
expressed,  then,  as  is  ^  said  before,  the  bargain  is  pendent,  and 
the  property  not  transmitted,  and  the  seller  remains  the  proprie- 
tor. But  if  by  the  contractnnd  clause  the  buyer  become  once  the 
proprietor i  and  the  condition  is  Quoted  that  he  shaU  cease  to  k 
proprietor  in  such  a  case^  this  is  but  personal^  Jbr  property  or 
dominion  passes  not  by  conditions  or  provisions^  bui  bytraditkmi 
and  other  ways  prescribed  in  law  *.^ 


*  stair,  13«.  a    The  stme  doctrine  ii  laid  down  by  Erikmc.  3  a  12. ;  tod  by 
Banklon»  I.  41(F. 
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619.  Of  the  resolntiTe  ooiditioiis  which  may  be  anaexed  to  sale^ 
lome  are  intended  for  the  benefit  of  the  Tendor,  as  thepac^ifm  dc 
reirovendendOi  or  paction  of  redemption^  the paciumlqtis  commiS" 
gorias,  bendes  several  others  which  ace  not  known  in  our  iaw^  Vide 
Heinec.  ad  Pond.  Lib.  18.  Tit.  1.  Others  are  intended,  for  the 
benefit  of  the  vendee,  as  when  a  thing  is  sold  under  a  conditba 
that  if  it  does  not  please  «pofi  irial^  the  vendor  shall  be  obliged  to 
take  it  back.  I  shall  give  a  short  explanation  of  each  of  these  in 
the  order  in  which  they  have  now  been  mentioned. 

69Q.  I.  The  eiFect  of  the  padum  de  retraoendmdo  in  the  Ro- 
man law  was,  that  the  seller  had  a  power  of  redeeming  hb  pro* 
perty  within  a  certain  time,  by  paying  back  the  price  whi<A  he  re- 
edvedforityl.  2.  Cod.  depad.  inUr  euy^t.  ei  Vend.  I  am  not 
aware  of  any  case  having  oocuixed  in  ourpractioei  which  aflbrds  an 
example  of  this  paction  in  the  sale  of  movesble  property ;  in  the 
case  of  heritable  property,  it  is  used  chiefly  in  conveyances  of  land 
which  are  intended  not  for  the  purpose  of  transferring  .the  pn^perty 
as  by  a  sale,  but  for  the  purpose  of  securing  the  repayment  qf 
numey  Uni,  The  consideration  of  such  transactions  does  not  be« 
hmg  to  (he  present  subject  Examples,  however,  axe  not  wantisg 
in  the  law  of  Scodand,  of  rights  of  reverdon  as  they  are  calledy  or 
a  ponder  of  redemption  being  adjected  to  a  true  and  finr  sale  of 
lands* 

621.  In  such  CBses»  it  is  commonly  stipulated^  that  the  rij^t  of 
redemption  shall  be  exerrised  by  the  seller  wUMn.a  iimied  Hme^ 
after  which  the  lands  shall  become  irredeemably  the  property  oi 
Ae  buyer.    There  is  one  important  distinofeian  between'  sttch  a 
condition  in  a  proper  side,  and  a  right  of  reversion  limited  in  the 
asme  manner  in.a  wadset,  or  eonveyuice  of  lands  intended  mesely  • 
in  security  of  a  debt  .  In  the  latter  case,  as  the  som  advanced  l^- 
the  wadsetter  is  generally  much  less  than  the  value  of  the  lands, 
and  as  the  intention  <^  the  parties,  and  the  mraning  of  the  transac- 
tion is,  not  to  convey  the  proper^  to  the  wadsetter,  but  merely  to 
pT»  him  security  for  the  money  advanced  by  him,  the  reverser  has 
for  a  long  time  been  allpwed  to  redeem  even  after  the  lapse  of  the - 
prescribed  term,  and  at  any  time  before  declarator  of  the  irri- 
taney,  Slair^  S42 ;  Ersk.  2.  8. 14 ;  although  originally  the  prac 
tioe  was  differeiit,  and  effect  was  given  to  the  limitalion  of  the  power 
ef  redempuon.  .In  the  case  however  of  a. proper  sale,  and  where 
it  a{^>eaTs  that  the  intention  of  the  parties^  and  the  meaning  of  the 
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transacdon  is,  that  the  propeity  ahall  beocmvejredto  the  piuchtter 
in  the  fint  instance,  sutyeotonfy  tdai^htof  ledemptioiftinfaioar 
of  theseUer,  there  ace  not  the  sane  reasens  fiir  denying  cffiset  to 
the  agreement  of  parties,  where  it  is  stipuhited  that  the  lands  shdl 
belong  ixxedeemaUy  to  the  purchaser,  if  the  power  of  redemption 
is  not  enrsised  within  a  cerUun  timew  In  such  a  case,  accordingly, 
Mr.  Erskine  observes,  <  dus  condition,  when  it  is  adjected  to  the 

<  contract,  is  most  strictly  observed ;  ao  that  the  seller^  if  he  shall 

<  suffer  that  time  to  elapse  without  making  payment,  kaes  his 

*  right  of  reversion  fipom  that  moment,  and  cannot  be  restored  by 

<  any  subsequent  offer  of  the  price;  for,  as  in  ssles^  an  adequate 

<  price  is  pmsumcd  to  be  paid  to  the  seller,  there  is  truly  notliiag 

<  penal  in  limiting  the  reversion,  and  therefore  the  buyer^s  abeolnte 

<  right  of  property  ought  not  to  be  postponed  or  suspended  beyaod 

<  the  agreement  of  the  contrsctori^'  ErA.  &  3.  IS.  The  law  ia 
stated  in  similar  tesms  by  Lord  Stair,  andis  established  by  a  series 
of  decisions,  iSteir,  127,  and  S42;  Beatmm  v.  Harrows,  17th 
Jan.  UV9;  Cutflrrv.ifafaob^MiNov.  1718;  Bogfds.SUdjt^ 
lfaichyl77l. 

OMl  II.  ThB-pm^m-legis  €ommi$w»  to,  m  the  Roman  law,  waa 
a  resolutive  condition  annexed  to  sale,  by  which  it  was  agreed  that 
if  the  price  wns  not  pitid  srithtn  a  certain  time^  the  contrast  sboidd 
become  vend,  and  the  buyer  be  bound  to  restore  the  thing  aold : 
^  Si  fundus  rrtmitiiisnria  1^  venierit  magis  est,  ut  sub  conditiope 

<  resolvi  emptiD^  quam  sab  conditione  contrahi  videatur,  L  I.  C 
delegeCommUk 

e2&  This  eonditicn  was  intended  solely  for  ifae  benefit  of  the 
selles^  and  could  not  beenfoioed  against  Us  witt  by  the  boynr, 

*  Cum  venditor  fundi  in  lege  itaeaveri^  si  ad  ifiem  pecunia  aolutn 

<  non  sit,  ut  fundus  iUemptua  sit,  itn  acdpitur  insmptfuf^/iiMiiai,  a 
-^  venditor  incmptumesse  vellt^quiaid  venditoris  osusa  caveietur  z, 

*  nam  si  aliter  accriperetar,  exusta  vilk  in  potestate  emptoria  futo. 

<  nun,  ut  non  dando  pecuntam  inemptnm  fiwevet  fnnduni,  qui  qua 

<  perieuio  foisset,- L  8.  £  d^  ii^  Com.  <  Nam  legem  commissorimn, 

<  quia  in  veaditionibos  adjicitur,  si  valet,  venditor  ezercdiit ;  non 

<  etiam  invitus,^  L  &  efuid.  Hi* 

684.  In  the  law  of  Scotland^  no  eaample  is  recorded  of  the  jMc-^ 
tumJegis  commitorim^  in  the  ssle  of  moveables,  in  its  proper  Iben 
of  a  radutive  condition.  In  one  case,  however,  which  has  already 
been  mentioned  in  its  proper  place,  an  agveoneat  nearly  resembliiig 
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the  kx  eommiesoriOf  wia  suatauied  and  ^ven  eflEeet  to  as  a  mtpsen* 
rive  condition  *. 

62S.  Illb  The  a»ditidnli  which  have  now  been  mfntionedy  are 
arailable  to  the  Vendor  only.  An  example  of  a  nesohitiTe  condi- 
tion in  favour  of  the  vendee^  occurs  when  a  thing  is  add  with  a 
coDdkion  'annes^d, .  that  if  upd/fii/rki  it  shall  not  pltiase  the  ve9dee9 
he  may  return  it* 

It  was  fbrfltorly  tifasenr^,  that  in  some  cases  of  llus  kind»  the 
condxlioii  wasooitcGived  in  saeh  terms  as  to  be  tnily  iutptntive  of 
the  ctntmct^  aiid  :exaai{dea'were  given  of  conditions  $o  conc^ved^ 
Supra,  Na  43?-^4S»  In  other  cases,'  a  tttmlar  agreement  ooc^ira 
in  the  fotai  of  ra  lesolutiTe  condition*  So  in  the  Roman  law,  it  is 
said)  <  Si  res  ita  distracta  sit,  ut  in  dispticuisset  inempta  esset^  con* 
^  Stat  non  esse  snb  condlitione  distipactam,  s^d  lesolvi  emptionenir 

<  sub  oondidone,  L  3.  ff.'  de  Cbnir.  Bmpt 

G26.  The  efl^t  of  such  an  agreement  is,  that*  although  the  pio^ 
perty  is  transferred  fay  the  sale  and  delivery  to  the  vender  the 
vendor  is  bounded  .take  it  bai^  if  upon  tdal  it  shall  not  pl^ase^  the 
vendea  It  ^ftiilQwa  from  tins,  that  the  vendor^s  obligation  cesses,  if 
the  thing  jxortfAri!  in  the  hands  of  the  vender  Polh.^Ccmir.  d^ 
rente.  Ho.  264^  266. 

687.  In  England,  it  appesrs  from  the  following .qspe^  thai  when 
a  horse  is  sold  with  an  agreement  of  this  kind,  the  term  trial 
means  a  redsorUMe  trial,  and  that  the  purchaser  is  not  entitled  to 
return  die  animal,  sfter  keeping  him  an  unreasonably  long  time 
after  the  faults  were  discovered,  *  . 

Richards  sold  to  Adam  a  pair  of  coach  horses,  and  gave  him  a 
recdpt  for  the  price,  in  the  following  terms ;  <  Received  of  J.  W, 
^  Adam,  Esq.  ninety  guineas  for  a  pair  of  brown4iay  coach  geU 

<  dings,  which  I  warrant  perfectly  sound,  free  from  blemish,  and 

<  in  no  manner  vicious;  cmd  if  on  trkd  they  AoiM  have  a/ny  of 


•  M'Cminey  ▼•  M*ReadyU  Ctt,  S6th  Nov.  1799.  Supnh  No.  5& 
lo  the  case  of  Yomtg  ▼.  Dtm^  9th  March.  1785»  where  a  house  waa  add  under  « 
reaolutive  condition  of  thia  kind,  eflkct  was  given  to  the  condition  in  a  quesUon  be- 
tween the  vendor  and  vendee.  But,  it  ia  to  be  otaaerved,  that  the  right  of  property  had 
net  been  transferred,  aadne  not  having  been  taken,  and  the  poasesalon  of  the  vendee 
might  be  aacribad  to  the  aeoondary  contract  of  leaae  between  the  parties. 

In  the  previous  case  of  Baird»  August  1758»  where  eiXbct  was  given  to  tneh  a  con- 
dition against  the  creditors  of  the  purchaser,  the  purchaser  had  also  only  a  personal 
right,  and  the  seUer  had  ntained  the  disposition  and  Utle  deeds  in  stciuit/  of  the 
price. 
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<  ike  before  menUanect^fiudU^  I  agree  to  take  iheee  hones  again^ 

<  and  allow  Mr.  Adam  hiepunJuue  monejf.^ 

Soon  after  the  sale,  it  was  discovered  that  one  of  the  bonett  was 
vicious  and  restive  in  haroess,  and  4here  was  evidence  that  he  was 
so  at  die  time  of  the  sale :  of  this  the  pHrehaser  informed  the 
seller,  but  continued  to  keep  the  vidoos  hone  for  seveisl  months^ 
partly  at  the  persuasion  of  the  seller,  and  pardy  from  his  own  opi^ 
nion  that  the  horse  would  improve  He  aflerwardi  turned  die 
horse  out  to  grass  for  ^ome  weeks,  and  then  sent  him  to  the  sdlcr, 
v^ho  supplied  another  for  a  temporary  purpose,  till  a  better  could 
be  procured  to  match  the  other.  After  this,  lli%  Adam  took  the 
restive  horse  again  from  Bkhai^  and  returned  him  the  borrowed 
one,  Richards  saying  that  the  restive  horse  would  then  go  very 
well ;  and  it  was  not  till  some  days  after  tbi»  that  the  pair  were 
finally  returned.  An  action  having  been  brought  to  recover  the 
purchase  money,  the  jury  found  a  verdict  for  the  defendant ;  and 
6tt  a  tiaotion  fdr  a  new  trial,  the  Cbuvt  of  Common  Pleas  confirm- 
ed the  vercfidL  It  was  observed  <  that  where  there  was  an  agree* 
«  ment  to  take  a  horse  back,  if  on  trial  he  should  be  found  fkul^, 
^  though  it  were  accompanied  with  an  express* warranty,  it  was  in- 
*  cumbent  on  the  purchaser  to  return  the  horse  sis  soon  as  the 
^  faults  were  discovered,  unless  the  seller,  by  any  subsequent  mis* 

<  representation,  induced  the  purchaser  to  prolong  the  trial :  that 

<  a  tried  meant  a  reaeonaiblU  trial,  but  here  six  months  had  eliqned 

<  after  the  horse  was  known  to  be  restive,  and  before  the  rew 
«  turn,'  Adam  v.  Richards.  2  H.  B.  573. 
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PART  VIIL 

OF  THE  £FF£CT  OF  THE  INSOLVENCY  OF  THE  VENDOR  OR 
VENDEE,  AFTER  THE  COMPLETION  OF  THE  CONTRACT, 
AND  BEFORE  ITS  EXECUTION. 


G28.  Thb  following  are  the  subjects  of  inquiry  comprehend^ 
ed  in  this  branch  of  the  subject,  which  will  extend  to  three  chap* 
ters. 

629.  In  the^r^^  place,  when  the  vendee  fiuls,  ailer  the  comple- 
tion of  the  contract,  without  having  paid  the  price,  the  question 
arises,  what  are  the  rights  of  the  solvent  vendor  claiming  the  price 
in  competition  with  the  creditors  of  the  vendee,  in  the  various  si- 
tuations  in  which  the  thing  sold  may  be  placed,  in  the  interval  be- 
sween  the  completion  of  the  contract,  and  its  execution  by  deli* 
very? 

690.  In  the  second  place,  suppose  that,  after  the  completion  of 
the  contract,  in  like  manner  the  vendor  fails,  having  received  the 
pricey  the  question  arises.  What  are  the  rights  of  the  solvent  ven< 
dee,  claiming  delivery  of  the  goods,  in  competition  with'  the  credi- 
tors of  the  vendor,  in  the  various  situations  in  which  the  thing  sold 
may  be  placed  in  the  interval  between  the  completion  of  the  con* 
tract  and  the  delivery  of  the  thing  sold  ? 

631.  In  the  third  place,  when  the  vendee  fails  without  having 
piud  the  price,  and  before  the  goods  are  delivered,  he  is  entitled, 
in  certain  circumstances,  with  the  consent  of  the  vendor,  to  rescind 
the  contractj  and  return  the  goods.  The  nature  and  extent  of  this* 
power  will  form  the  subject  of  a  separate  inquiry. 

2t 
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CHAP.  I. 

4 

OP  THE  RIGHTS  OF  THE  VENDOR  UPON  THE  INSOLVSNCT 

OF  THE  VENDEE. 


632.  In  the  greater  part  of  the  subjects  which  have  hitherto 
been  treated  of,  the  rules  of  the  law  of  England,  and  the  decisions 
of  the  English  Courts,  have  been  referred  to,  rather  for  the  pur. 
pose  of  illustration,  than  as  direct  authorities,  which  are  to  be  con- 
sidered as  binding  in  the  law  of  Scotland.  In  considering  the 
subject  of  the  present  chapter,  the  English  authorities  are  entitled 
to  more  aitenticm,  and  to  greater  weight  In  the  case  at  least  of  the 
right  of  stoppage  in  iranHtu  ther^  is  this  peculiarity,  that  a  rule 
of  the  English  law  has  been  adopted  in  our  courts,  in  consequence 
of  an  express  judgment  of  the  House  of  Lords.  This  was  in  the 
ease  of  JUan  Stewart  and  Company  v.  TA$  Creditors  qf  Stein^ 
88d  December,  1790,  in  which  the  doctribe  of  restitution  of  goods 
after  delivery,  on  the  bankruptcy  of  the  vendee,  on  the  ground  of 
presumed  fraad,  intra  iriduum^  was  reprobated  by  Locd  Thurlow, 
and  the  case  was  remitted  to  the  Court  of  Session,  with  directions  to 
apply  the  doctrine  of  stoppage  in  transitu^  as  being  conformable  to 
the  law  of  Scotland  as  well  as  to  the  law  of  England,  BeJTs  Comm. 
No.  147,  note.  But  although  it  was  said  by  Lord  Thurlow,  in 
this  cases  that  in  the  law  of  Scotland,  as  well  as  in  the  law  of 
England  '  in  the  case  of  the  vendee's  bankruptcy,  die  vendor 

<  might  stop  and  take  back  the  goods  in  transitUp  or  before  they 

<  canoe  into  the  hands  of  tiie  vendee  f  and  although,  since  the  date 
of  this  judgment,  the  decisions  oi  the  English  courts  have  been 
received  ia  our  law  as  i&rect  authorities  in  questions  upon  atoppsge 
in  tranHtUf  yet  it  has  never  been  held  nor  supposed,  that  either 
these  judgments  th^qdves,  or  the  raiionee  decidendi  were  Inod* 
ing  upon  our  courts,  where  they  can  be  clearly  traced  to  principles 
which  are  peculiar  to  the  law  of  England,  and  inoonsisteat  with 
the  principles  of  the  law  of  Scotland. 
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A  great  deal  of  difference  of  opinion,  too,  has  prevailed  in  Eng. 
land,  both  upon  the  nature  and  origin  of  the  right  of  stoppage  in 
ira$mtu^  and  upon  its  application  in  practice.  In  the  discussion 
of  the  questions  which  have  thus  arisen,  the  peculiar  principles 
and  phrases  of  the  English  law  are  perpetually  occurnng.  Upon 
some  points,  too,  the  decisions  of  our  courts  have  been  different 
from  those  pronounced  by  the  English  courts  in  nmilar  cases-— 
and  it  does  not  seem  yet  to  be  settled,  how  far  these  or  other  dif- 
ferences which  may  occur  upon  other  points,  which  have  not 
yet  received  a  decision  in  Scodand,  are  to  be  referred  to  dif- 
ferences in  the  principles  of  the  contract  of  sale  in  the  two  sys. 
terns. 

In  these  circumstances  I  have  thought  it  advisable  to  adhere 
to  the  plan  hitherto  followed  in  this  work,  of  stating  the  English 
cases  separately,  and  merely  in  illustration  of  the  questions  which 
have  occurred  for  judgment  in  our  own  law,  although  it  is  .true, 
that,  upon  the  subject  now  under  connderation,  the  English  cases 
are  more  entitled  to  be  quoted  as  direct  authorities. 

633.  Keeping  this  observation  ip  view,  die  matters  comprehend- 
ed under  the  title  of  the  present  chapter,  will  be  treated  of  in  the 
following  order : 

In  the^r^^  section,  I  shall  endeavour  to  explain,  gmerdUy^  the 
nature  and  operation  of  the  rights  enjoyed  by  the  vendor  in  Eng- 
land in  security  of  the  price,  in  the  event  of  the  vendee  becoming 
insolvent  afler  the  completion  of  the  contract,  and  before  its  exe- 
cution  by  delivery. 

In  the  Hcond  section,  I  shall  consider  more  particularly  die  na- 
ture and  operation  of  the  vendor^s  lien  in  England,  and  diall  sUte 
the  cases  connected  with  that  right. 

In  the  third  section  will  be  given  a  statement  of  the  law  of  stop- 
page in  transUUy  and  of  the  cases  which  have  been  decided  in 
England  upon  that  subject. 

In  the  last  secdon,  I  shall  inquire  what  are  the  principles  and 
rules  of  the  law  of  Scotland  upon  the  matters  comprehended  in  tho 
four  preceding  sections 
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SECTION  I. 

OF   THE   Y£KI>0&^S  LIEK.  AND   THE   MIOUT    OF    STOPPAGE   XK 

T&AK3ITU  lU  GRNEBAf.. 

* 

6S4.  Bkfo&e  statiog  the  rules  and  doctrines  which  have  been 
established  regarding  the  exercise  in  particular  cases  of  the  rights 
enjoyed  by  the  vendor,  in  order  to  enable  him  to  secure  payment 
of  the  price,  I  propose,  in  this  section,  to  make  some  preliminary 
observations  upon  the  nature  of  these  rights,  and  to  state,  in  a  ge* 
neral  manner,  the  mode  of  their  operation. 

635.  By  the  law  of  England,  it  will  be  remembered,  the  pro- 
perty of  the  thing  sold  passes  to  the  vendee  by  the  sale ;  but  that 
the  payment  of  the  price  is  a  condition  precedent  of  the  sale,  so 
that  unless  the  money  is  either  paid  immediately,  or  credit  given, 
the  operation  of  the  contract  is  9U9pendtd^  and  the  property  does 
not  pass. 

It  will  further  be  remembered,  that,  notwithstanding  this  limi- 
tation of  the  vendee^s  i^ht,  if  the  vendor  choose  to  deliver  the 
thing  unconditionally,  the  contract  is  thereby  perfected,  and  the 
property  is  vested  absolutely  and  indefeasibly  in  the  vendee,  and 
cannot  be  reclaimed  on  his  failing  to  pay  the  price. 

It  has  also  been  stated,  on  the  other  hand,  that,  although  the 
contract  may  have  been  perfected  by  the  payment  of  earnest,  so  as 
to  pass  the  property,  the  vendor  has  still  a  lien  over  the  goods  in 
security  of  the  price,  and  that,  in  virtue  of  this  hen,  he  is  entitled 
to  retain  the  goods  until  the  price  is  paid,  unless  he  has  consented 
to  give  the  vendee  credit,  in  which  case  he  may  be  compelled  to 
make  delivery  immediately,  and  cannot  bring  his  action  for  the 
price  until  the  term  of  credit  has  expired,  SuprOj  No.  10-^17. 

6S6.  Suppose,  however,  thai  hefbre  the  goods  are  delivered^  and 
while  they  are  yet  either  in  the  possession  of  the  vendor,  or  have 
merely  been  put  into  the  hands  of  a  middleman,  in  order  to  be 
transported  to  the  vendee,  the  vendee  becomes  insolvent  and  unable 
to  pay  theprice^  in  this  case,  although  credit  may  have  been  given, 
it  has  been  thought  hard,  and  contrary  to  the  substantial  justice 
and  true  principles  of  the  contract,  that  the  vendee  should  be 
entitled  to  have  the  benefit  of  the  performance  of  the  vendor^s 
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cbHgdtion'  of  deliytry,  at  a  time  when  he  himself  is  unable  to 
tuiSL  the  eounter-dUigiitionof  payifog  the  price.    In  ord^'CD^pre«> ' 
ictitat  Um  injustice,  the  Tendor  is  ailot«ed,  where  the  gioods;  at  the ' 
time  of  the  vendee^s  insolvenejr,  mv  MiSlin.  his  own  pMsession '  to 
retain  them  in  security  of  the  price,  and  where  they  have  all'eady 
been  delivered  to  a  middleman  to  be.  transported  to  the  tet^dee,  to 
stopAemin  trcmdtu^  and  bold  them  till  the  prieeis  paid  or  se- 
oitted ;  and  this,  altfaougb  the  payment  of  the  price  has4>Mn  by  • 
agreement  postponed  to  a  future  time.  :    ;  '  . 

6S7«  L  In  explaining  the  nature  of  the  rights  thus  posscb^ed  by 
the  vendor,  it  seems  prc^r  to  mark-the  distinction  between  tbose* 
cases  in  which  the  goods,  at  the  timeof  the  vendee^s  failure,  are^ 
stall  m  Ae  oradEorV  ponamon,  and  those  cases  in  which,  at  the* 
tnne  of  the  vendee^  failure,  the  goods  are  in  the  hands  bfa  mid-' 
dieman  to  whom  they  .have  been'deliveced,'  in  order,  to'be  trana-' 
ported  to  the  vendee. 

688.  This  distinction  arises  from  the  difference  between*  tbe- 
rij^t  qfUeny  in  virtue  of  whioh,  upon  the  vendee  failing'  wbile  the 
thing  sold  remainiin  the  pois^siion  of  the  vendor  j  the  Utter  is  en-- 
titled  to  retain  it  in  security  of  the  price.;  and  the'  rif^ht  :of  stop-' 
page  in  traneittt^  in  virtue  of  which,  after  the  vendor  Aiu'c^ddid  tkt 
possession  of  the  thing  sold  with  a  view  to  i)U  being  teabspoifted'to 
the  vendee,  be  is  enlitied,  on  the  latter  becoming  insolvent  iiefore 
it  is  delivered  to  him,  to  stop  it  as  in  transitu^  and  to  resume-  the 
possession  which  he  had  lost^  and  bold  it  in  security  of  the  price. 
It  Will' be  proper  toexpldna  little  more  faUy  the  nature  of  the 
diffemnce  which  esists  between  these  two  rigbts,  with  a  view '  to» 
the  statement  of  the  dass  of  cases  now  in  view^  and  to  the  deve- 
lopment of  the  distinctian  between  tbem  and  the  proper  cases  of 
stoppage  in  transitu,, 

Alien  is  <  a  right  in  one  man  to  retmnthatwhichisin  his  pos* 
<  ses9on  belonging  to  another,  till  certain  demands  of  him,  the 
^penionin  possession,  are  satisfied,^ /i^  Gnw*  J.  ^  ^ammomb 
v.  Bardoffj  2  EastflSBi  vide  Whitaher  on  Lien,  p.  2.  and  au- 
thorities-there  cited.  1  l    .' 

4 

.  609*  The  most  important  feature  in  tiie  character  of  tUsiort  of 
right,  in  as  far  aa  the  prestot  subject  is  concerned,  is,  thdtiits  ex« 
istence  and  continuance  depend  upon  the  possession  of  the  thing  to 
which  it  attaches,  so  that  when  the  party  claiming  a  lien  loses  ^ 
possession^  he  loses  the  right 

This  is  expressly  laid  down  as  a  general  principle  of  the  law  of 

Sf3 
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Ilea  by  Mr.  Jtiatiee  BuUer,  id  the  foHoiriiig  tcraw :  ^  Ueas  at  hhr 

*  mat  only  in  cdses  where  the  party  tntittBd  io  tbcm  has  die  pos. 
^  sdKion  (tf  the  goode ;  and  if  lie  oiiee  part  with  the  poneBnob  «£- 
^  ter  the  lien  attache^  the  lien  it  gooe,^  lAdAdrrdm  t.  JToiofiy  6 

640.  Upon  this  principle^  in  a  case  wbkie  a  trddeflman  bar- 
ing a  lita  on  goode  of  his  empbyer  placed  in  Us  bandi,  in 
the  ooorBe  of  bis  trade,  delivered  thlem  to  i  ship  catrier  to  be 
conveyed  to  the  owner,  on  the  acooant  and  risk  of  the  latter,  it 
wai  held,  that  having  once  given  up  the  posapsriibn  of  the  gobds, 
be  could  not  stfterwards  recover  hia  Ben  by  stoppiug  the  gooda  in 
tratuUu;  tfbd  Lord  Kehycm  sud,  *  The  ngbt  of  lien  baa  never 

<  been  carried  farther  tlum  while  the  goods  ooofinue  in  dte  pumiea- 

<  tton  of  th^  V^^  chiming  it.    Here  the  gdbda  were  riiipped  by 

<  order  arid  on  ateount  of  the  bankmpf,  and  be  ihs  to  pay  tbe  car- 

*  riage  of  them  to  London.    The  custody,  thereGnre,'  was  dianged 

<  by  the  delivery  to  the  captain.   Injnafcc^  v.  €M^,wli^reIhad 

*  the  inisfijrtdfe  to  diffisr  with  my  bfelfareii,  it  w»  strongly  infisl- 

*  ed  that  thie  i%ht  of  lien  cixtended  beyond  tfw  6me  of  actual  pas- 

*  session ;  but  the  contnuy  waa  ruled  by  Una  Court,  and  aftenmda 
« in  the  Hoiue  of  Lordk  V 

Sudi  is  tbe  nature  of  tbe  right  of  lied. 

64L  Tbd  right  of  stoppage  in  irdtntUuf  aganij  as  lUe  veiy  name 
indicates^  is  a  rig^t,  ifot  of  refahdng  p09$9i3ion  of  goods,  wUch 
the  vendor  has  in  his  band^  i^Hen  tbe  vendkf  beeomts  ifistdteat, 
bdt  ctremhnng  pofiesiion  of  goods  wbi^b  be  had  allowed  togi 
€$U  cfMa  hdndgf  and  afterlrards  retnnidg  thfeu  in  security  of  ^ 
price,  WhUtOcir (mS^oppagtrnTrofiriiUj  149 i  JNm,p.9Uk 

64C.  The  distiiktiMi^  tben,  between  tbe  right  of  Ceo  and  the 
right  of  stoppage  in  transUu,  seems  to.  consist  in  tfatt,  that  iff  the 
case  of  lieh^  die  fnuty  ehdadng  it  most  hava  tHe  pds^essidli  of  the 
tlubg  to  wbich  it  attikches ;  while  in  tbe  case  6f  stoppMg^  im  iraa. 
ttlK^  tbe  party  claiming  tbe  rigbt  has  not  the  pomssiait  <€  rhif 
goods ;  aiid,  on  the  contnuy,  the  very  ezereisb  tf  die  right  eondUti 
in  his  resuming  the  possession  which  he  had  lofct 

548.  Budt  being  die  diatiactian  between  dieae  two  rigKts^  it  is 
next  Io  b^  observed  that  when  tbe  vendee  failfc  after  tha  sale  hai 

8m  WkUaka-  on  JUcis  p.  S8.  when  al]  tbe  aulhofKifcs  kti  drnl  b j  whkh  fWi  A* 
Irimr  it  tstsMflfcrA 
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been  dodiilleted,  urilhout  having  piid  the  pride,  Ihcf  tendMr  UMiy 
have  dther  a  right  of  lien,  or  a  right  of  stoppage  in  tfwmiu^  ac- 
ootditig  to  dmimBtadoeA.  If  the  goods  are  still  in  the  Tendor's 
possession^  hi*  right  is  a  lien,  and  b^  is  entitled  to  retain  them  in 
sciettrity  of  thcf  priee.  If  h0  has  prtf^ously  ceded  the  possession, 
and  the  goods  are  on  their  way  to  the  vendee,  he  has  a  right  to 
stop  dehtefjr  of  them  by  the  carrier,  and  to  resume  the  poises* 


644  Further,  it  is  dear  that  he  cannot  havd  both  these  rights 
itt  the  same  moiAetity  b^eanse  the  sdnie  ciroumstance,  vis.  the  pos- 
session of  the  goodS)  which  is  essential  to  the  Existence  of  th^  one, 
is  inconmtent  with  thA  chMMMr  of  the  other.  If  the  goods  are 
out  of  the  vendor^s  possession,  and  on  their  poMige  to  the  vendee,' 
he  (Cannot  have  ^  K^,  having  lost  the  possession,  (Sweet  v.  Pffm, 
suproj  No.  640 ;)  ttid,  on  the  other  hdhd,  if  the  goods  are  still  in 
his  possession,  his  right  is  a  lien,  and  not  a  right  of  stoppage  in 
iranaUuy  hecemae  the  etate  ^  traneUue  has  netir  e&mimtneed-^o 
change  of  place  or  of  cogtadf  having  occurred. 

€45.  Such  BtidoDS  gelie^aUy  to  be  the  proper  nature  of  the  right 
of  lien  as  distinguished  {Vom  the  right  of  stoppage  in  transitu. 
The  paxlicuhr  ca^es  in  which  sflPect  has  been  g^ven  to  these  rights, 
will  be  stated  in  the  «ubsei|uent  sections  of  this  chapttf  .    * 

646.  II.  It  was  long  a  matter  of  controversy  in  England^  whe- 
tber  the  ri^  of  stoppage  in  traneiin'  wan  a  t^at  or  an  egui^Me 
right.  It  may  seem  unnecessary  to  sflite  the  grounds  of  th^  op-^ 
posite  ofnniotts  which  were  maintained  upon  this  question^  because, 
whatever  may  have  been  die  nature  of  the  right  originally,  and 
whether  it  owed  its  existence  and  inttodiifition  in  practice  to  legal 
or  equitable  principles,  there  is  no  doubt  that  it  is  now  regarded 
as  a  proper  legai  Hgkiy  and  is  adopted  as  such  in  the  Courts  of 
Common  Law.  But -although  tins  point  is  thus  so  far  settled,  it' 
may  be  useful  to  ^uole  a  few  of  the  opinions  which  have  been  de- 
livered by  the  English  judges  upon  both  sides  of  the  question,  as 
they  contun  the  best  and  the  mbst  comprehensive  views  of  the 
cAigita  and  history  of  llie  right. 

On  the  one  band,  *M^.  JtufOde  Bidkry  in  a  celebrated  judgment 
delivered  in  the  House  df  Lords,  says,  '  The  right  of  stopping  in 
« lrdimi^t»  is  founded  Wholly 'Oh  equitable  principles,  which  have 
<  been  adopted  in  courts  of  kw ;  and  as  far  as  they  have  been 
*  adopted,  I  agree  they  will  bind  at  law  as  well  as  in  equity.  So 
'  late  as  the  year  1690,  this  right,  x>r  privilege,  or  whatever  it  may 
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*  be  called,  was  unknown  to  the  law,*  Per  BuOer,  /•  it^  LUUmr^ 
row  V.  Mofon^  6  EobL  87,  in  noiis. 

On  the  other  hand,  Lord  Loughborough,  in  deli  veiidg  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  in  the  same  case,  held 
the  right  of  stoppage  ;to  be  a  legal  right ;  Ma»m  v.  Ikkbarrow^ 
\  H.  B^  368.  In  like  manner,  in  a  later  esse,  the  ri^t  was  con- 
sidered by  the  Court  of  Common  Pleas  as  a  *  common  law  right,* 
which  is  now  firmly  established,  Oppenkeim  ▼.  Kuuely  3  B.  and 
P.  49.    In  that  case,  Mr.  Juitice  HetOh  ssid,  <  It  is  clear,  I 

*  think,  that  the  right  of  easing  in  irantiUu  by  the  consignor,  is  a 
(  common  law  right ;  and  that  it  is  so  is  evident,  because  it  may  be 
« the  foundation  of  an  action  of  trover  C  And  Afr.  Justiu  Rooki 
svd,  <  Thb  right  to  stop  the  goods  in  tramUuf  I  must  consider 

*  as  a  IfBgal  right  Our  courts  of  common  law  recognise  it  ;"*  and 
agun  he  says,  <  Though  a  just  and  equitable  right,  it  is  i|  legal 

<  right  too,  and  not  a  right  which  needs  the  aid  of  a  court  of  equi* 

*  ty.^    Mr.  Justice  Chambre  said,  <  It  is  contended  that  this  right 

*  of  stoppage  in  tramiiu  is  a  right  in  equity.    I  do  not  know  what 

<  is  meant  by  that  argument.    If  it  be  a  right  in  equity,  ereiy 

*  thing  done  in  courts  of  law  to  enforce  this  right  has  been  wrong. 

<  It  is  argued,  indeed,  that  it  is  a  legal  right  founded  upon  equita- 

<  ble  principles ;  but  that  does  not  seem  to  be  a  very  precise  defi» 

<  nttion  of  the  right^  To  the  same  purpose,  in  the  case  of  IKson 
v.  Baldwin^  5  Ea$t^  180,  Lord  EOenborough  said,  in  speaking  of 
stoppage  in  irantUu,  *  It  must  have  been  conadered  as  a  legal 

*  right  in  BfMinf[k  v.  IfigUsy  3  East^  381 ;  for  there  the  con- 

*  ugnors  maintained  trover  against  the  as»gnees  of  the  conagnee, 

*  upon  a  mere  demand  and  refusal  of  the  goods  by  the  captain  be- 

*  fore  they  were  delivered.' 

64-7.  III.  Although  the  power  of  stopping  goods  in  transitu 
thus  arises  from  a  legal  right  in  the  vendor,  and  may  be  exercised 
without  the  «d  of  a  court  of  equity,  it  does  not  rest  upon  the  sup> 
position  that  the  property  has  not  passed  from  him.  On  the  con« 
trary,  this  right,  as  well  as  the  right  of  lien  which  the  vendor  has 
over  the  thing  sold  while  it  remains  in  his  possession,  in  security 
of  the  price,  is  founded  upon  the  admisuon,  that  bgf  the  sale  the 
property  has  passed  to  the  veodee.  This  is  stated  as  a  clear  pro- 
portion by  Mr.  Juetice  BuBer^  who,4n  his  observaUons  in  the  case 
of  Lickbarrow,  upon  the  right  of  stoppage  in  transitu^  and  on  the 
nature  and  principle  of  lien,  says,  *  Neither  of  them  are  founded 
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« -06  piopeft^f ;  but  they  Beeessfiray  cuppcM  tbe  property  to  be  in 

*  aaaae  other  person,  and  not  in  faim  who  8et«  up  either  of  these 

*  rights  They  are  qualified  rights,  which,  in  gtven  cases,  may  be 
^  exercised  tfv^  the  property  of  another :  and  it  is  a  contradictioB 

*  in  terms  to  8$y  i|  man  has  a  lien  upon  his  own  goods,  or  a  right 
^  to  step  has  Own  goods  sjs  iran$Uu.    If  the  goods  be  his,  he  has  a 

*  right  to  the  possession  of  tfaem  whether  they  be  in  trannh^  ov 

*  not:  he  has  a  right  to  sell  or  dispose  of  them  as  he  pleases,  with** 
-*  out  the  option  of  any  odier  person ;  but  he  who  has  a  lien  only 

*  on  goods,  has  no  right  so  to  do:  he  can  only  r^ain  them  tUl  the 
'  original  price  be  paid  $  and  therefore  if  goods  are  sold  for  L.£00f 
<  and  by  a  diange  of  the  market  before  they  are  delivered,  they 

*  become  next  day  worth  L.1000,  tbe  vendor  can  only  retAn  them 

*  till  the  L.500  be  paid,  unless  the  bargain  be  absolutely  rescinded 
^  by  the  vendee^s  rdusing  to  pay  the  L.500,^  Lickbarrow  y.  ifo- 
«m,  6 Ea9i^  27^inmtii;  vide  JbboU^  379^;  and  CasNv.Har^ 
deny  4  EaHy  2ia 

648.  IV.  The  contract  is  noi  resdnded  by  the  goods  being  itopt 
in  iranriiuy  and  tbe  possession  of  them  resumed  by  the  vendor,* 
On  the  contrary,  that  this  right  is  merely  an  extension  of  the  Km 
in  security  rfihe  price  which  the  vendor  has  while  the  goods  re- 
main  in  his  possession,  is  dear  ftom  this,  that  although  he  may 
eiop  the  goods,  he  cannot  retain  them  absokddf^  he  is  entitled  to 
retain  them  merely  in  security  cf  the  price.  Accordingly^  as  is 
stated  abov^,  if  goods  are  sold  for  L.  500,  and  after  being  st^vpt 
in  trsmntu^  becoqie  wordi  L.  1000  by  a  rise  in  the  market,  the 
vendor  must  deliver  them  to  the  vendee  or  his  crediCorsj  upon  ie« 
ceiving  the  L.  600  tfnd  he  cannot  mmntain  that  tbe  contrast  was 
rescinded  by  the  act  of  stoppage  *. 

Upon  tbe  same  prindple  it  has  been  determfafed  that  the  ven* 
dor,  after  having  actually  stopt  goods  in  tnuuUUf  and  resumed 
possesdon  of  them,  may,  notwithstanding,  nuuntlun  an  action  up* 
an  the  contract  for  the  price,  as  for  goods  baigained  and  sold,  pro* 
vided  he  was  ready  to  have  delifered  the  goods  on  tbe  price 
being  paid,  Kymer  v.  Suwercropp^  I  Campi.  109* 

640.  For  the  same  reason,  tbe  *  vendor  is  entitled  to  ekerdae 
this  right,  although  apart  of  the  price  has  been  pdd.    In  a  case 

*  See  epinioo  of  Bailer  J.  in  JUefOtrrow  v.  Mmok,  6  Staiy  S7«  te  noih.  60,  in 
Snee  v.  Pretovtit  1  ^^*  245.  tbe  goodi  were  ordered  to  be  delivered  up  on  peymenl 
mt  ibe  money  laid  out  on  tbciD»  and  tbe  ebarfea. 
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irhere  thb  was  detertdined.  Lard  JT^M  9M9  « (le  ^  nee  IfaiDk 
that  tbis  took  the  ease  out  of  the  geaei^al  ntfle,  «nd  that  be  Aoitid 
be  soiry  to  let  in  sudi  «i  exce^on,  beeilase  it  ivould  destroy 
the  rule  itself,  since  every  paym^t,  hdw«v«r  sniadi,  ewen  the 
payment  of  a  fttthing  by  way  6f  eaitiest  woiild,  if  SBch  aa  ex- 
ception  were  introduced,  present  the  bperation  of  the  general 
tule  of  stoppitig  in  tramiiu.  And  he  added,  thlit  the  right  of 
the  Telidor  to  stop  goods  M  tranMuy  m  case  of  the  insolveAeyof 
the  vendee,  was  a  kfaid  of  equitable  lien  ado|p^  by  the  law,  fbf 
Ae  purposes  of  siibslantial  justice,  and  that  It  did  nofi  praoead,  as 
the  pluntiS^s  coiuiisel  supposed,  on  th^  ground  o^  veseindBtig  the 
eontract  *'•    The  eSbet  of  a  partial  ptiymentj  tfta*elbri^  is  meve- 

ly  td  diminish  the  lieu  jpv^  kiinio.  Per  tjtiwrelite  J.  M  JFMe  v. 

0SO.  Yi  But  although  the  Hg^t  of  stoppage  in  ittnsUu  is 
Aus  regarded  as  a  complete  fegi^  right,  it  will  be  observed  that  if 
is  a  right  of  a  very  limited  kind,  the  vendor  being  permitted  to 
Avail  himself  of  It  onljf  in  iW  ^whi  ^ih$  vendee  becominff  tniof. 
vmi  hefart  ike  go^de  an  dMveredi  A  p»ty  who  has-aold  goods 
and  giveti  ete^t  to  the  purchaser  is  not  entitled  arbitrarily  to 
vsiry  Ae  situation  of  Ae  gobds  after  they  are  upon  Adr  passage, 
and  tn  stop  the  deBve^  at  his  pleasure.  TV>  use  the  language  of 
Ae  learnt  judge  of  the  Court  of  Adnriridty  iti  a  case  to  be  im- 
mediately  quoted^  the  right  of  stc^ppage  tit  ttmneiiu  <  is  not  an  tm^ 

<  IMUed  power  that  is  vested  in  the  oonsigMMv  to  viiry  Ae  oon^ 

<  rigitment  at  his  pleasure  in  idl  cases  whatever^   *  It  is  a  privily 

<  allowed  Id  the  sdl«r  for  Ae  pa^tkular  purpose  of  protecting  him 
*4»giiinBitki  C^uoAMUcy  of  Ae  consigtieej^  The  CanHanHa^  6  Rok 

sai. 

061*  Upoti  Ais  printq[>le,  in  a  ease  where  the  conngnor  of 
goods  abrtiad,  advise  Ae  eonngdee  by  letter,  Aat  he  had  char- 
taped  a  oortaiiii  ship  on  his  iMoount,  and  inclosed  hhn  an  invoice  of 
Ae  goods  sM  bostfdy  which  were  thel«n  expressed  to  be  for  ao* 
oouajt  ad  risk  <»f  the  consignee)  and  l^e  letter  furAer  infomed 
him  ihiU  the  condgnerkiaddHamiilh  ein  Inin  na  three  mtmik»  for 
the  value  of  Ae  bargo,  it  was  bdd  Aat  the  consigner  was  not  en* 

•  Hodgtom ¥.  Lojf^  7  T.JLUO.  See  abo  FeUi  w.  Wroy.^EoMi^  93,  when  it 
WW  Md  uiNKi  Hie  tin^  priaci^  that  tbe  right  of  stoppage  wm  oot  taken  airaj  bj 
llMV«i4«e  Hvina  toaawe  his  Ml«i%  teu/M  Mb  fbr  tlic  price,  each  MceptuiecB 
pfoveable  under  hit  commiailon,  ameuttUng  at  aiMt  le  «  f^H  f^^man  of  the 
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cHkd,  iirdMr  imumaUncky  to  kuchdrM  hiimg^  tor  trice  poesei-' 
am  of  ifae  good^oii  their  srri^al,  mnd  inHri  ^^mvlfoir  imrhidiaie' 
poffmmt  of  tlie  pHce  m  tfa«  ctmdkkm  of  delivering  tbem  tb  Ak 
GoiMgbee)  but j  cm  die  oontiwy^  tinat  tbo  odnslgnte  ibiglit  nmm- 
taiv  troirej*  fbi*  the  good^  te  being  inffiog  to  aeoOpf  the  bilk  ds 
stipiiittttdi  and  hoi  hawmgJbOei  l4  Ms  drdmiskmcBsf  WaUof  v. 

66SL  Tb4  dd^Moo  df  fhtf  ftUbwing  iau^  iff  the  Couk  of  Ad-- 
DiMty  ftfocedfed  ofl  the  saikie  pifliitipte : 

A  Aipi  bAving'  bMi  tak^o  on  a  td^^gt  frofai  Ceito  to  Ooponba-- 
ifeo,  MHO  bvltfidy^  feilod  on  bMttI,  WaK  dainied  ia  the  Coiirt  of 
Priicf)  on  behalf  of  it  Mr;  Kje  <lf  fk&  laltet  jdaoe.  The  conf- 
er mtf  aft  istitiwy^  and  K^e  a  HectthO.  Th^quvsttm  was^  wHiftkei' 
the  brandy  wag  the  {ffopnty  ciKjef  Th^toiUignwm,  Getie  hild 
reooived  otAem  frotd  Kytt  to  Miid  him  a  qmatHiy  at  braiidy^  for 
wUeb  he  mtt  to  dhi#  oti  M  Mr«  Urinlte  ^  itad^  tbe  btter  of  cvder" 
»pfeatod  a  Iriih  tfaat  tbe  brandy  flhoatd  not  ]am  abi^^  befbf e> 
Afffit.  The  bnondy  was,  in  fact,  riiipped  in  Janttaiy  or  Febra-* 
aiji  and  talk  drawn  on  IMnlee  abbnt  that  time;  Ey  the  bili  of 
lading,  the  brandjr  waa  mtjimMed  to  be  shipped  on  the  accobnt^ 
and  ritk  <«f  Kye^  Imd  to  bd  delivered  to  him.  Before  the  ahip^a' 
depertnrtl^  tbecodflgoer  appeHn  to  have  reoeived  some  ibibrlnarr 
tion^  from  wl^h  he  infem^  ibat  Sye  had  failed^  upon  i^Mcb  be 
Ufck  the  master  of  the  Aijf  befeM  a  mapbtrate  and  diere  eantbd 
die  folhiwiag  indoraemeiit  to  be  niadeon  Uie bill  of  bnlbig: « That, 
«  whoreat  the  mastm^  oadnot  deny  tbat  he  hae  reo^ved  100  hfads. 
«  of  btitn^  fdr  Mr.  Haas  KyO,  but  as  die  interek  of  t&d  shipper 

<  denanda  that  they  dunM  not  be  delivend  to  Mr;  Hans  Kye, 
« tbe  anater  ia  probiUted  ftom  diriivering  tfaeih  to  htm^  bdt  he  ia 

<  dMcted  tb  dbtiver  thetta  to  Mn  Ayb«rg.'  A  lett^  wat  probably 
written  abbot  the  aame  time  to  Byberg,  deairiBg  hiii  to  received 
die  brandy,  but  afterwaada  another  letter  was  written  td  Imn  re^ 
voking  thia  oti^j  and  atadog  thit  Sye  bad  ordered  the  drauglita 
tb  be  aceepted,  and  thai  tbe  intdbgence  on  winch  the  tonngaer 
had  aeted  waa  efvoneoo^,  it  bebg  one  Suhl  imd  ndt  Kyev  wha 
bad  &iifad.  In  fiibt,  Rmnktt  did  not  at  first  aoeept  the  draugbta 
lor  want  itf  orders  from  Kye^  whibb  appeared  to  liavfe  been  bwing 
tb  the  riupoaent  havbg  been  made  tobner  than  Kye  expeeted. 
The  foibwing  it  a  part  of  die  opinion  delivered  by  Sir  WWiam 
ScoU  opmi  tlkiB  case :  *  Tfaie  revoeation  in  thia  tnnaactiott  imk  not 
^  eapbdsicdy  but  waa  expietaed  in  alMinte  terms ;  and  I  am  dear-^ 
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Ij  of  opnioO)  that  if  Mr.  Kye  bad  been  an  ioadvant  penoiv  it 
would  have  amounted  to  a  complete  and  effectire  revendication 
of  the  goods.    But  if  the  parson  to  whom  they  are  conngned 
ia  not  insohenit  if,  from  misLnfonnation  or  fnom  ezcesa  of  can- 
tion,  the  vendor  has  exerdsed  this  privilege  piematurdy,  he  has 
amumed  a  right  that  did  not  b^ng  to  him,  and  the  oomignee 
will  be  entitled  to  the  delivery  of  jthe  goods  with  an  indemnifica. 
tion  for  the  expdnaes  that  may  have  b0en  inqurred.    In  the  law 
of  England,  as  far  as  I  can  colWet  it^  and  in  all  die  books  ii^. 
which  I  have  looked,  it  is  not  uxkunlimiiei  power  that  is  vested 
in  the  consigner  to  vary  the  ^onsignmtet  at  hia  pleasure  in  all 
cases  whatever.    It  is  a  privilege  allowed  to  the  sdler.fbr  the 
particular  purpose  of  protecting  him  agidnst  the  insplveney  of 
the  conrignee.    Certainly  it  is  not  necessary  that  the  person 
should  be  actually  insolvent  at  the  time*    If  the  insolvency  hap- 
pens  before  the  arrival,  it  would  be  sufficient,  I  oooceine,  to  joH- 
tiiy  what  has  be^n  done,  and.to  entitle  the  .shipper  to  the  benefit 
of  his  own  provisional  caution..  But  if  the  person  it.nol  msolmmtf 
the  ground  is  not  laid  on  which  alone  such  a  privilege  is  found- 
ed.   Then,  if  Mr.  Kye  has  proved  insolvent,  the  shipper  will 
have  exercised  his.pri^ege.    But  if  he  is  not  insolv^t,  and  has 
actually  provided  for  the  payment  of  the  goods,  he  will  be  en- 
titled  to  the  delivery,  unless  it  can  be  shewn  that  the  right  of 
the  shipper  extaids  farther  than  I  have  stated  it,  and  that  it. 
amounts  to  an  unlimited  right  to  vary  the  consignment  at  plea- 
sure.   Where  goods  are  shipped  miho^U  ofdcrs-  such  a  right  ex- 
ists.   The  seller^  if  he  may  be  so  described,  retains  an  absolute 
power  over  them,  for  there  is  no  purchase.    But  when  anicrs- 
have  been  recdved  and  executed,  and.  delivery  has  been  made  to 
the  master  of  the  ship,  and  bills  of  lading  signed,  the  seller  is 
ftoKtui  officio  except  in  the  peculiar  case  in  whidi  he  is  again  re- 
instated by  the  privileges  of  the  vendeur  primUif. .  That  wiD 
make  it  a  matter  of  fundamental  importance,  that  the  letters  con- 
taining the  original  order  should  be  produced.    .The  mercantile 
law  I  take  to  be  dear  and  distinct,  that  the  seller  has  not  a  right 
to  vary  the  consignment  except  ia  the  case  .above  stated.   .  The 
mischief  and  inconvenience  that  woyld  ensue  on  a.contraiy  sup- 
position are  extreme.    The  goods  nught  be  put  on  .board,  and 
might  lie  at  the  risk  of  the  oonaignee  for  two  or  three  months ; 
and  if  the  consigner  couki  come  and  receive  them  at  .pleasure,  it 
would  place  the  consignee  in  a  situation  of  great  disadvantage 
that  he  should  be  exposed  to  the  risk  during  such  a  length  of 
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*  timey  for  an  object  which  might  be  eventaally  defeated  at  any 

*  moment  by  the  capridouB  or  interested  change  of  intention  in 

*  the  breast  of  the  consigner.     It  would  be  to  expose  the  consig- 

<  nee  altogether  to  the  mercy  of  the  seller.^  The  learned  judge 
theu  quoted  three  French  cases,  in  which  a  French  court  had 
ordered  goods  to  be  delivered  to  the  original  consignee,  notwith- 
standing a  change  of  destination  by  the  consigner ;  and  th^  add- 
ed,  <  These  cases  I  consider  to  be  a  clear  exposition  of  the  law, 

<  that  persons  having  accepted  orders  and  made  the  consignment, 

<  have  not  a  right  to  vary  that  consignment,  except  in  the  sole  case 

*  cf  insolvency.  The  alteration  may  be  made  provieioniiUy  with- 
^  out  actual  insolvency ;  but  if  the  insolvency  does  not  take  place, 

*  the  act  which  has  been  done  is  a  mere  nullity,  and  the  seUer  has 

<  exercised  a  power  to  which  the  law  does  not  ascribe  any  legal 
«  effect.^  The  goods  were  ultimately  restored  to  Kye,  The  Constant 
tia,  6  Rob.  321. 

653.  VI.  There  is  a  class  of  cases  which  have  sometimes  been 
considered  as  properly  involving  questions  of  lien  or  stoppage  in 
transitu^  but  which  seem  to  be  distinguishable  from  them,  and  to 
belong  properly  to  a  different  branch  of  the  subject.     In  the  cases 
now  alluded  to,  the  question  is,  not  whether,  qfier  a  completed  edle 
the  goods  have  been  delivered  actually  or  constructively  so  as  to  bar 
the  vendor'^s  right  of  lien  or  stoppage,  but  whether  tiiere  hoe  ever 
been  a  completed  contract  at  all  ho  as  to  vest  the  general  property  in 
the  vendee  before  his  insolvency,  and  thus  raise  the  question  of 
lien  or  stoppage  in  transitu.  Thus,  where  goods  have  been  agreed 
to  be  sold,  and  where  every  thing  else  has  been  settled  between 
the  parties  previous  to  the  insolvency  of  the  vendee,  but  where 
some  operation,  such  as  weighing,  measuring,  &c.,  remains  to  be 
performed  as  between  them,  in  order  to  ascertain  the  amount  of 
the  price  or  the  specific  subject  sold,  a  question  arises,  not,  whe- 
ther the  goods  may  be  stopt  in  transitUj  for  they  have  never  been 
in  a  state  of  transitus^  but  whether  the  contract  was  complete^  and 
the  commodity  in  a  deliverable  state,  so  as  to  vest  the  property  in 
the  vendee.     The  question,  therefore,  in  these  cases,  is  not,  whe- 
ther there  has  been  a  delivery  sufficient  to  bar  the  right  of  stop- 
page in  transitu^  but  whether  there  has  been  a  completed  contract 
8o  as  to  vest  the  property  in  the  vendee  *• 

^   Accordingly,  in  one  of  the  cases  of  this  description.  Lord  Blleoborough  obeer- 
▼ed.  thftt  <  the  question  of  stoppage  in  tratiHtu  did  not  artse,*  fVtAUh^iue  t*  froH^  \t^ 
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The  considerate  of  dieee  oa^es  b^dDg*  to  a  4Wareiit  bnuioh  of 
the  subject,  wd  they  have  alrjeady  boeo  examined  under  the  head 
of  the  cixcuoisitaj^ceii  neoe^sary  to  fhe  completjk^n  of  the  contmct  of 
jale,  Vide  iuproy  Part  1.  Cap.  }.  Sect  2. 

654.  The  pect^iarity  of  ihe^e  caaep,  and  tl|e  cincuinstaiice  which 
^fieems  to  haye  ooca^p^yiied  their  l^iogcoarouoded  with  cases  of  stop- 
.page  in  tnmiAtu  is,  thait  vi  i^ofit  qf  them  the  goods  fold  were  in 
4he  hands  of  a  third  party,  a  wi^ehouseman  or  wharfinger,  and 
4ttt  when  die  parties  f^eed,  the  one  to  sell)  and  the  other  to  buy» 
jm  order  of  ddiyery  had  heea  given  tp  ibe  vendee  aqd  handed  to 
4iie  warehouseman^  yhioh  circiAmstance  the  court  hel4  iF^ould  have 
Jbeen  a  good  delivery  to  vest  the  jobaolute  properfy  ip  the  vendee^ 
imd  preveolt  .the  vendor  from  resumipg  the  possessipn,  by  coimter- 
iqanding  the  order,  if  the  goods  ha4  only  been  measured  so  as  to 
ascertain  the  ^lecific  sut^iect,  and  put  it  in  a  deliveraUe  state.  The 
operation  of  measuring  not  having  been  performed,  it  was  held, 
that  the  goods  were  stttl  the  undi vested  property  of  the  vendor; 
but  this  deciHon  proceeded  not  on  the  ground  that  the  intimation 
of  the  onkr  qf  ddiveiy  put  an  end  to  the  state  of  trpo^tus,  so  as 
to  prei^ent  the  goods  ^ing  H^gpedj  (because  of  that  thsre  could 
be  jno  doubt,)  and  the  argument  fiid  not  turn  on  that,  but  <m  the 
ground  that  ih0  conirjdcf  not  iavi^  hem  compteted,  the  proper^ 
had  never  passed  to  the  yendee  at  all,  and  oonseqqently  that  the 
state  of  tmnsitus  never  h4^d  commenced'    In  these  cases,  therefofe, 
there  could  be  no  qvestiop  of  stoppi^  in  traneitUf  the  goods  hav- 
ing not  only  not  been  in  transitu  at  any  period,  but  never  having 
been  put  into  a  deliverable  ^te,  and  it  having  been  held  an  thai 
ground  that  there  had  been  tip  complete  controeif  and  that  the  pro- 
perty never  passed  to  the  vepdee  at  atl.    It  being  held,  that  until 
the  goods  .wene  wdighed,  {tc.  the  property  di4  noi  pnse^  the  ques- 
tion, could  .not  occur  whether  the  vendor  on  the  bankruptcy  of  the 
Vjoodee  bad  #  Iteii  over  :the  gpods,  or  a  r^t  to  stop  them  in  tran- 
situ, because  as  is  stated  by  Mn  Justice  Buller,  in  Lickfaarrov 
V.  Mason,  it  is  a  contradiction  in  terni^  to  say  that  a  man  has  a 
lien  oyer  his  camgoodet  or  a  right  to  stop  them  in  transitu ;  vide 
Supra^  No.  6ii^  Note. 

656.  VU.  In  stating  the  rules  which  ha^e  been  estaUished  in 
the  law  pf  England  with  regard  to  the  dnmmstances,  on  the  one 
hand,  in  which  goods  may  be  retained  by  the  vendor  in  security  of 
the  price  when  they  are  in  his  possessipn  at  the  time  of  the  vendce^s 
failure,  or  may  be  stopt  as  in  iraneituy  when  thqr  are  in  thehaods 
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of  $  nuddleiMD ;  and,  od  the  other  band*  with  regard  to  the  fiKts 
of  delivery  which  are  sufficient  to  take  away  these  rights,  ^ad  dOf 
prive  the  vendor  df  the  security  which  they  afford  for  the  payment 
of  the  price,  it  is  of  importiince  to  know  whether  there  be  any 
general  principle  according  to  which  the  cases  may  be  armnged, 
and  by  means  of  which  i^  may  be  ascertained  in  future,  in  what 
circ^mstanpes  ^Jid  situaUcms  the  vendor  is,  or  is  not  entitled  to  re* 
tain  goods  in  virtue  of  his  lien,  or  to  stop  them  as  in  iranaitu* 

It  has  been  thought  by  soi^e,  that  the  distinction  betiMreeu  adlna' 
and  conekiictive  delivery  f umisfa^ed  a  test  or  critierioii  for"  a^oer* 
taini^  the  boundaries  of  the  right  of  stoppage ;  aqd  that  it  nwy  be 
laid  down  as  a  general  prindple,  tha(  where  constructive  dfU^fferjf 
only  has  taken  place,  the  vendor  is  entitled  to  stop  the  goods,  and 
that  the  state  of  iramitm  is  not  put  an  end  to  un^l  i^c^$mil  file* 
Uvery: 

666.  I  shall  not  at  present  inquire  whether  this  doctrine  is  well 
founded  in  iaw«  It  appears  to  me  indeed,  to  be  at  least  extremely 
doubtful,  whether  the  cUstinction  between  actual  and  conatructive 
delivery  is  of  sMch  a  nature  as  to  furnish  a  test  for  ascertaining 
the  limits  of  the  p^t  of  stpppage  in  transiifs ;  and,  in  thc^  ar-« 
i^aogement  of  the  case^  in  the  remaining  pfurtpf  this  subject,  I  shall 
proceed  ofon  a  diffarent  principle.  But,  in  order  to  arrive  at  a 
satisfactory  oonclusion  upon  this  matter,  it  is  necessaty  to  ascertmn, 
in  the  first  plape,  what  are  the  true  {Nrinciples  upon  which  the  ven- 
dor's rights  of  lien  and  of  stoppage  are  founded.  This  cannot  be 
done  without  an  analysis  of  the  cases,  and  therefore  it  wHl  be  bet- 
ter,  before  entering  upon  any  inquiry  of  this  kip4,  to  state  the 
rules  which  have  been  established  by  decisions  with  r^^urd  to  the 
exercise  of  these  rights.  The  authority  of  these  rules,  and  of  the 
individual  cases  by  which  they  have  been  established,  will  remain 
the  same  whatever  may  be  the  general  princi{rfe  to  which  they  axis 
to  be  referi^ed. 

657.  But  as  a  considerable  degree  of  confusion  and  misai^yre- 
hension  appear  to  have  been  introduced  into  this  subject,  by  the 
loose  and  inaccurate  manner  in  which  the  terms  actual  delivery  and 
eonetrucUve  delivery  have  b^en  sometimes  used,  it  may  be  proper 
that  I  should  here  explain  the  sense  in  which  I  understand  these 


*  Tlilfl  view  hM  been  adopted  by  Mr.  Bell  In  hit  Commentirtct  on  Uie  Law  of 
aeeUaikU  «Qd  it  fbrme  the  buie  oC  hie  arrsngenieatt  not  only  of  the  cases  of  itop« 
page  in  traiuito,  but  of  the  whole  luljeet  of  deliTery. 
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terms,  and  in  which  they  are  used  in  the  subaequent  sections  of 
this  diapter. 

658.  Those  writers  who  have  adopted  the  distinction  between 
actual  and  constructive  delivery,  as  fixing  the  boundaries  of  the 
right  of  stoppage  in  tramitu^  do  not  seem  to  be  agreed  in  regard 
to  the  meaning  of  those  terms.  Thus,  in  the  work  of  Mr.  Lawes, 
on  charter  parties  and  stoppage  in  transUuy  it  is  said,  <  that  an 

<  actual  delivery  is  spoken  of  in  opposition  to  a  constructive  or 

<  supposed  delivery,  to  same  third  person^  (not  the  immediaie  agent 

*  ^the  vendee  or  consignee^)  Jbr  the  purpose  qfjbrwarding  the 
^  goods  to  him  or  his  agents^  Laxvesy  492*  If  this  were  a  correct 
definition  of  constructive  delivery,,  it  might  perhaps  be  stated  truly, 
that  goods  may  be  stopt  in  transitu  in  all  cases  where  the  delivery 
to  the  vendee  has  been  merely  constructive ;  because,  in  this  case, 
constructive  delivery  would  be  synonymous  with  delivery  to  a 
earner  or  middleman  employed  for  the  purpose  of  transporting 
the  goods  from  the  vendor  to  the  vendee.  But  this  is  a  mere  ar- 
bitrary limitation  of  a  term  which,  in  all  the  authorities,  as  far  as 
I  have  observed,  is  used  generaUg  m  opposition  to  actual  d^very 
of  the  ipsa  corpora  of  the  goods  to  the  vendee,  or  his  servants  or 
spedal  agents ;  and  in  that  general  sense  is  understood  to  compre- 
hend every  species  of  fictitious  delivery  which,  not  being  truly  ac- 
companied with  the  giving  real  possession  of  the  goods  tu  the  ven- 
dee or  his  special  agents,  is  yet  held  construciione  juris  equivalent 
to  actual  delivery. 

659.  Mr.  Bell  uses  tlie  terms  *  actual  delivery,^  and  <  constructive 

<  delivery,^  iu  a  different  sense,  but  which  also  seems  liable  to  ob- 
jection.    He  says,  <  actual  delivery  is  in  all  circumstances,  and 

*  whether  the  price  has  been  paid  or  not,  an  effectual  badge  of 

<  transference ;  constructive  delivery  has  the  effect  of  completing 

<  the  tranrferetux  only  where  the  price  is  paid.    Actual  dehveiy  b 

*  held  commonly  to  imply  two  distinct  acts,  the  ceding  of  the  cor- 

<  poral  possesion  by  the  seller,  or  his  servants,  and  the  actual  ap- 

*  prehension  of  corporal  possession  by  the  buyer  or  his  servants,  or 

*  by  some  person  authorized  by  him  to  receive  the  goods,  as  his 
^  representative,  for  the  purpose  of  disposal,  or  of  custody,  not  of 
'  mere  conveyance :  Actual  delivery  may  also  be  effected  by  a 

*  conversion  of  the  custody,  when  the  goods  are  in  public  custody, 

*  or  in  the  hands  of  a  third  party.     In  constructive  delivery,  there 

*  is  the  same  ceding  of  corporal  possession  by  the  seller,  but,  in- 

*  stead  of  the  corporal  possession  of  the  buyer,  there  is  only  that  of 
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*  a  middle  man,  emfdoyed  in  carrying  the  goods  to  their  destinaf> 
^  tion,'  BelTs  Comm.  No.  127. 

660.  In  this  passage  it  is  said,  that  where  the  delivery  has  been 
merely  cqnstrtictive^  the  goods  may  be  stopt  as  in  iransituy  an4 
that  it  is  only  by  achud  delivery  that  the  property  is  vested  indei- 
feasibly  in  the  vendee.  According  to  this  view  of  the  matter,  in 
those  cases  where,  notwithstanding  a  delivery  to  some  one  on  ac- 
count of  the  vendee,  goods  Ijave  been  allowed  to  be  stopt  as  in 
transUu,  the  delivery  is  held  by  Mr.  Bell  to  be  only  constructive ; 
and,  on  the  other  hand,  in  ail  cases  where  the  right  of  stoppage  has 
been  held  to  be  barred  by  delivery,  the  delivery^  (realorjictitious,) 
is  called  achud  delivery^  although  jt  may  not  confer  the  acttud 
paaaesripn  of  the  goods  upon  the  vendee  or  his  servants^  or  special 
agents. 

661.  But  this  gives  rise  to  a  strange  abuse  of  language,  because 
in  this  way  it  becomes  necessary  to  class  under  the  head  of  actual 
delivery,  many  cases  where  the  delivery  is  plainly  not  a  real  or  ac« 
tual  delivery,  but  only  something  which  has  been  held  construe- 
tioneJuriSf  equivalent  to  it,  in  other  ^ords,  a  constructfp^  delivery . 
Thus  Mr.  Bell  considers  the  delivery  of  jgoods  sold  while  in  thp 
kingf  s  warehouse^  or  in  the  hands  of  a  wharfinger^  by  means  of  the 
inere  intinudion  of  a  delivery  note,  or  a  transfer  in  the  books  of  the 
custodier,  as  a  case  d[  actual  Sdivery  of  the  goods  so  transferred, 
to  the  vendee ;  and,  according  to  the  theory  adopted  by  him,  it 
must  be  held  so,  because  goods  so  transferred  cannot  be  stopt  as  in 
transitu,  after  the  intimation  of  the  delivery  order.  But  it  is 
plain  that  this  intimation  is  not  in  ^ny  sense  an  acttud  delivery  of 
the  goods  to  the  vendee,  and  that  it  does  not  correspond  to  Mr. 
Bell's  pvn  definition  of  actual  delivery,  (No.  187,  3d  edit)  it  not 
being  accompanied  with  ^tual  possession  of  the  goods,  either  iy 
ihe  vendee  himselfy  or  by  his  servants,  or  special  agents,  or  any 
other  person  whom  the  law  identifies  with  him.  Accordingly,  this 
very  case  is  stated  as  a  case  of  constructive  delivery,  not  only  in 
(he  following  audiorities ;  Abbot  on  Shipping,  390,  §  15 ;  Elmora 
V.  StonSf  1  Taunt.  460,  p.  Mansfield,  C.  J. ;  Harman  v.  Jnder.* 
son,  2  Cdmjh.  S43 ;  but  also  by  Mr.  Bell  himself,  in  a  previous, 
passage  of  the  same  chapter,  which  contains  the  passage  now  imder 
eonaderation,  BeWs  Comm.  No.  ISO. 

662.  Agaiui  the  definition  which  the  learned  author  ^v(^s  of  acr 
tual  delivery,  and  the  holding  such  delivery  as  necessary  to  bar 
the  right  of  stoppage,  is  clearly  inconsistent  with  various  recent  de« 

2ft 
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cifiionS)  in  wl^ich  the  marking  i|nd  setting  apart  the  gooda  doid  in 
the  fDoar^ouse  of  the  vendor^  or  his  charging  the  vend^  "mth  wane? 
house  rent,  have  be^n  held  equivalent  to  delivery,  so  aa  to-  har  the 
light  otBtoippagdy  aUhough  tie  goods  remain  dUihe  time  intheven^ 
dor'i  toarehouee ;  Hurry  ▼.  Mangles^  1  Camjpb.  4iS ;  StaoM  v, 
Hughee^  14  EoMt^  318.  Th^se  acts  ane,  bq^ond  all  doubt,  act% 
not  of  real,  but  merely  of  ootistructive  deliyery  to  the  vj^d^,  and 
cannot,  bj  any  latitude  of  inteqpretatjop,  h^  brQi^ght.wthin,  Mr. 
Bellas  definition  of  actual  delivery.  Yet,  in  (»derto  rusopiiiale  the 
judgments  pronounced  ip  the  above  cases  with  his.  t}if;ory,  the  acts 
there  in  question  must  be  considered  as  examples  i^aptv/iildelivery^ 
It  is  plain,  however,  that  this  cannot  be  held,  without  a  total<perver- 
fiion,  botii  of  language  and  of  principle,  because^  even  supposing 
that  in  the  case  before  mentioned,  of  the  sale  of  goods  in  a  bonded 
warehouse,  or  at  a  wharf,  the  keeper  of  thcr  war^use  or  the 
wharfinger  could  be  conmdered,  after  intiinatioxi  of. the  sale,  iisthe 
agent  j^ro  tempore  of  the  vendee,  so  as^tp  n^ke  a  delivery  to  Uot, 
the  same  as  a  delivery  tp  the  vendee^  stiU  it.  is,  certainly  impoanUe 
that  the  vendor  himself  ea^  be  considered  .as  tho  temporary  agent 
of  the  vendee,. or  be^  identified  with  ht|Q,iuJiiiF'i9.a^J»BiBi^se^  ^  M' 
any  one  moment,  fiut.although  it  is  thi^^c  impqjwible  to  hpld.that' 
the  goods  in  Hurry  v.  Mangles^  or  in  SioHQcld  v.  Ht^gieSf  were  in 
any  sense  actually  delivered  to  tbc^  vjcivlee,  yet  tbe  right  of  stop, 
page  was  held  to  be  barredin  fxmieq^ence.cf  the  a^pts  eq^nvalentyt^^ 
delivery y  in  other  words,  of  constructive  delin^y^  wluch^  aod. 
which  alone,  had  there,  been  perfprmed^  yfbf^tK  t^e^  questioii  of 
stoppage  occurred. 

668.  Further,  this. tl)^epry  is  ill  oppo^tipntq  tl\^> doctrine, dia« 
tinctly  laid  down  in  the  fpUowipg authorities^  (wh^^bsh^  be^fiilly^ 
stated  in  the  sequel,) .iq  which  it  is  h^l4».tH|t  tiiQ  rigjbt.tp  atpp  .in 
transitu  is  barred  by  delivery,  either  acfu^orconstruofiape^  JlsOt 
V.  Ball,  2  B.  and  p.  Ml,pprIfirdAlfml^£iJ.;:  Qaifefduimjt^ 
Russell,  8  B.  and  P.  47,  wh«c^  tba  saooie  doctrine  is-.r^peatcfl  by 
thesam^  leju^ned, judge;  4i!^^.(m .^S^iipp^ 
990;  HoUonShipiinff^2.2l%^ 

664.  The  source  of  the  cpiiifwQ^  pf,  laqgMag^.  ^riud?^  ei^als  in^ 
the  passage  under  cpnaderattoa^  aod  tbgpiififtiQm,tbfi  staVyamts  of. 
the  law  which  are  founded  uppja  it,  se^m^,  tp  ,l|9,  thi% .  ttia(<  the 
learned  author  has  flw^um^.wb^t  ougb(,to  h^^  been;|vaved,  vis. 
that  the  theory  b  founded  in  Jaw,  whiigh  hojdsthat  good^  nyiy  he 
stopt  as  m  iran^u^  iqi.  HI  cms  tehereih^  4^%^  i^  mfy  fonitmc-. 
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iive^  and  that  the  distinction  between  actual  and  oonstnictive  de- 
livery 18  a  test  of  the  right  of  stoppage.  This  being  assumed  as 
law,  it  became  necessary,  in  consistency  with  this  idea,  to  hold  all 
cases  where  stoppage  had  been  albwed,  as  cases  of  constructive 
deUvergf^  and  all  cases  where  it  had  been  held  to  be  barred  by  de- 
livery, (real  or  ficlitioab,)  ast  cases  of  Odtudl  delivery.  But  it  is 
plain  that  this  is  a  mexepetitio  principii ;  it  is  framing  the  defini- 
tion  of  the  terms  aefutH  and  constructive  delivery^  so  as  to  make 
them  suit  the  preconceived  theory,  instead  of  first  ascertiuning  the 
law  and  defining  the  terms  acocnrding  to  it,  and  then  ascertaining 
Whetlier  the  theory  in  question  was  conformable  to  them. 

06d.  I  have  said  that  I  do  not  mean  at  present  to  inquire 
whether  this  theory,  which  holds  that  goods  may,  in  all  cases  when 
the  price  is  not  paid,  and  the  vendee  is  insolvent,  be  stopt  where 
they  have  been  merely  constructively  delivered^  and  that  the  right 
pf  stoppage  continues  till  actual  delivery,  is  founds  in  law  or  not; 
My  object  at  present  is  merely  to  expl^n  the  meaning  of  the 
terms  which  are  so  frequently  used  in  thb  branch  of  the  law. 
Ihving  said  so  much  of  what  appears  to  be  an  inaccurate  use  of 
ihem  by  others,  I  shalf  conclude  with  stating  in  what  sense  they 
are  used  in  this  work. 

Jctual  delivery^  then,  I  understand  to  consist  in  the  giving  real 
possession  of  the  thing  sold  to  the  vendee  or  his  servants^  or  spe* 
del  agentSy  who  are  identified  xtith  him  in  law^  and  represent 
him. 

Constructive  delivery^  I  understand  to  be  a  general  term,  com« 
prehending  all  those  acts  which,  although  not  truly  conferring  a 
real  possession  of  the  thing  sold  on  the  vendee,  have  been  held 
fionsiructione  jurisy  equivalent  to  acts  of  real  delivery.  In  this 
sense  constructive  delivery  includes  both  symbolical  delivery,  and 
all  those  traditionesjictm  which  have  been  admitted  into  the  law, 
as  sufficient  to  vest  the  absolute  property  in  the  vendee,  and  bar 
the  rights  of  lien  and  stoppage  in  transitu  ;  such  as  marking  and 
aetong  apart  the  goods  as  belonging  to  the  vender— charging  him 
with  warehouse  rent-*intimaUon  of  a  delivery  order  to  a  third 
party^  the  custodier,  &c.  * 

How  fiir  this  is  a  correct  use  of  these  terms,  will  appear  from  tfi^ 
authorities  detailed  in  the  subsequent  sections  of  this  chapter. 

•  Set  this  mtgcd  DMm  fully  treated  oC    Infrttf  No.  719  to  736. 

«g2 
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OF  THE  VXXDOB^S  LISN. 


666.  SoFBosincithe  reasons  to  be  well  founded,  which  havebeei^ 
aangned  in  the  preceding  section,  for  holding  that  there  is  a  dis- 
tinction which  ought  to  be  marked  between  the  vendor^s  right  of 
lien,  and  the  right  of  stoppage  in  tramUuj  the  following  cases  seem 
to  be  examples  of  the  former  right  more  properly  than  of  the 
latter. 

607.  I.  Suppose  that  the  thing  sold  is,  at  the  time  of  the  sale^ 
in  the  actual  possession  of  the  vendor ;  that  it  is  not  the  wish  or 
intention  of  the  parties  to  remove  it  immediately  into  the  actual 
possefision  of  the  vendee,  and  that  therefore  the  contract  is  executed 
on  the  part  of  the  vendor,  not  by  an  actual  delivery,  but  by  the 
performance  of  some  act,  such  as  marking  the  goods  as  the  property 
of  the  vendee,  or  making  him  pay  warehouse  rent,  so  as  to  indicate 
that  the  Vendor  holds  the  goods  thenceforward  for  behoof  of  the 
vendee ;  in  this  situation  the  question  arises,  whether  these  acts, 
which  are  not  truly  acts  of  deUvery,  shall  be  held  conHrudione 
juris  eqtuvalent  to  delivery,  so  as  to  make  the  goods  indefeasiUy 
and  absolutely  the  property  of  the  vendee,  and  to  deprive  the  ven* 
dor  of  any  right  to  resort  to  them  in  security  of  the  price. 

66S.  But  this  question  does  not  seem  to  be  a  question  of  stop- 
page in  transUu^  because,  from  the  nature  of  the  transaction,  ai^ 
the  acts  which  are  performed,'  the  goods  never  can  be  in  a  state  of 
tranHius  at  any  6iie  moment  of  the  period  which  intervenes  be- 
tween the  completion  of  thi  contract^  and  the  performance  of  the 
act  which  is  held  equivalent  to  delivery,  and  by  which  the  vender 
loses  his  security  for  the  price  ;  for,  let  it  be  observed  what  is  the 
res  ge$ta. 

By  the  completion  of  the  contract^  the  property  passes  to  the 
veiidee,  but  the  goods  still  remain  in  ihe  foseeseion  of  the  vendor^ 
and  they  continue  in  hUposeesHcmf  and  not  in  any  state  of  trw^ 
sUuif  up  to  the  momeni  when  the  act  of  constructive  delivery  is 
performed,  the  efict'  of  which  is  to  make  the  vendor  hold  them  for 
behoof  of  the  vendee,  and  to  take  away  his  right  to  resort  tp  tbeoi 
in  security  of  the  price.  '       ' 
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By  th6  very  same  act,  therefore,  which  is  held,  comiructione 
Juris  to  chartge  the  possession,  and  (U  the  very  same  moment,  the 
possesion  of  the  vendor  for  his  own  behoof  ceases,  and  his  posses- 
sion for  behoof  of  the  vendee  begins ;  and  there  is  no  interval 
during  which  the  goods  can  properly  be  considered  as  in  tranm 
situ. 

669.  It  is  true,  there  is  an  interval  between  the  completion  of 
the  contract  and  the  act  of  constructive  delivery,  during  whicb 
the  vendor  has  a  security  over  the  goods  for  the  price,  and  after 
the  lapse  of  which  he  has  no  such  security,  the  goods  being  from 
that  time  the  absolute  and  indefeAable  property  of  the  vendee. 

But  during  this  interval  the  goods  are  not  in  a  state  oftrcmsituSf 
because  they  eoniinue  in  (he  actual  possession  tfthe  vendor.  His 
security  therefore,  during  this  interval,  arises  from  a  right  of  lien 
resting  on  his  possession  of  the  goods,  and  not  from  a  right  to  stop 
in  transitu^  the  exercise  of  which  iiecessarily  supposes  that  the 
vendor  has  ceded  the  possession,  and  counts  in  his  resuming  it  ^. 

6T0.  I  shall  now  proceed  to  state  the  decisions  which  have  been 
given  in  cases  of  the  description  above  mentioned,  where  the 
goods  'Sold  were,  at  the  time  of  the  sale,  in  the  vondor^s  own 
hands,  and  where  the  question  occurred,  whether,  upon  the  in- 
aolvenqr  of  the  vendee,  the  vendot  had  a  lien  in  security  of  the 
price. 

The  statetnent  of  th6se  cases  will  serve  both  to  explain  more 
fully  the  nature  and  extent  of  the  vendor^s  tien,  and  to  mark  the 
point  at  which  the  state  of  transHus  properly  commences,  and  at 
which  the  right  of  the  vendor  changes  from  a  lien  to  a  right  of 
stoppage  in  transitu. 

on.  I  have  already  stated  the  general  rule,  that  the  vendor  has 
a  lien  in  security  of  die  price  over  the  thing  sold,  while  it  remains 
in  his  possession,  and  also  that  this  lien  is  lost  when  he  ceases  to 
have  the  possession. 

It  has  further  beeii  stated  that  the  vendor  may  be  divested  of 
his  lien,  not  only  by  the  actual  delivery  of  the  thing  sold  to  the 
vendee,  but  also  by  the  performance  of  certain  acts,  which,  al- 
though they  do  not  give  the  vendee  the  actual  possession  of  the 

*  Thif  view  !•  in  lonle  mcaiBre  conSrmed  bj  a  note  of  Lord  eiiief  ^uftict  Abbtit, 
1a  which  eerUin  cases  of  die  kind  aUadcd  to  In  the  text,  are  held  not  to  be  eases  of 
l^oppageifi  rrsmilvi  although  sUted  to  be  solnthe  BtportSi  dUstt,  Sai»Notef. 
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filing  in  his  own  person,  f re  held,  con^trucHone  jurf^f  tp  be  equi- 
valept  to  actual  oelivery,  a^d  Iiaye  the  effect  of  vesting  th^  abs^ 
lute  and  indefeasible  property  in  the  vendee. 

672.  The  following  cas^  Affgpd  examplea  of  tl^e  T^nfcipr  bdng 
divested  of  his  lien  by  such  acts  of  oonstriictive  delivery. 

In  an  action  of  a  trover  for  a  quantity  of  cSly  it  q^)eared  tb^t 
jthe  defendants,  who  wer^  waijel^ou^men,  on  the  \^th  of  ^piU 
8o](^  the  oil  i^  question,  then  lyifig  in  ihdf  warehouses,  to  J.  3^  0 
be  paid  for  by  his  bilL  at  six  months.  J.  S.  having  given  his  ac- 
ceptance  accordingly,  on  the  ls|:  of  August  following,  sold  the  oil 
to  the  plaintiffs,  wbo  purchased  if  boM^de^  and  paid  for  it  af  the 
rate  agreed  on.  ' 

The  oil,  which  still  remained  in  the  defendants*  po6se$»on,  was 
deniahdeJ  of  them  by  the  plainti&  about  the  end  of  October, 
when  they  said  tha|;  J.  S.  had  failed  }:|efore  his  acceptance  was  due, 
and  th^t  they  would  not  deliver  up  thp  oil  until  they  wejsc^  p^d  for 

it, ■''  '  '     '  ' 

Their  clerk  now  denied  th^t  they  I^afi  ever  transferr^  fbf  pil  in 
their  books  to  the  account  of  J.  S. :  but  it  appeared  that  ikm  had 
recehed  tparehou^e-refU  from  Ifiip,  tor  its  ren^aining  in  fhdr  ware- 
houses after  the  perjod  f^hen  it  ought  to  Ijave  f>e^n  (aken  ^wi(y, 
according  to  the  terms  of  sale. 

Upon  this  case  JLord  EUenborough  said,  <  the  acceptance  of 
warehouse-ren^  if fis  a  a>mp}^e  transfer  of  H^^  goods  tq  the  nur- 
cha^r.  If  I  paj^  for  part  o^*  a  wanehpus^,  sp  n^uch  of  it  i^  mine, 
^his  is  an  executed  delivery  by  thf  selle^  to  the  buyer.  If 
Hkere  was  any  consmracy  pj^  qpntrjvance  m  the  pa^  of  tl^^ 
plaintiffs  to  cheat  the  defendants  out  of  the  price  of  the  goods, 
|jroof  of  that  i?ill  be  ^  Vifwjr  tp^  ^his  ac^py »  but  it  ifould  be 
overturning  all  pf  incijples  t^  ^9Y.  4  F.?^  ^  ^y>  ^^^^  accepting 
warehous^reiit,  <  tl^e  ^fpd^  ^  ^till  ip^  p^  ppsse^sipn;^  and  I  wifi 
detain  them  till  I  am  pcud.**  The  transitifs  was  at  an  en<^ 
the  goods  ^ere  transfeiTe4  to^  t|^e  person  vj^q  p^^id  the  ^t, 
99  ipuch  as  if  they  had  been  reiqo^yed  tp  lys  owi^  warebou^ 
ip^  there  depo^e^  Puffer  lock  wd  key/  A  yfrdic^  wa«  ac- 
fc^p^y'found  ^f  the  p^n^iffs,  ^ifrty  y.  ^f^iigles,  1  ^oflyf 

So,  in  an  action  of  trover  for  timber,  it  appeared  at  the  trial 
1^  the  timber  wfl^  oy^gii^j  thq  prop^ytj  odfthe  dtfeaclfmts,a]4 
was  lyiog  at  their  mbak  oa  9&h  Na?imtas»  l^Olk  vImb  U  ww 
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Bcid  by  them  to  W.  Bttd  H.  DixoD,  and  was  thereupon  jointly 
marked  by  the  servants  and  agent  of  the  defendants,  and  of  the 
Bkons,  widi  the  letters  W.  H.  D.»  and  with  a  private  mark  of 
the  htter  m  the  presence  of  the  defeiidants.  Ttie  Dixons  gave 
btUs  for  the  j^rice.  l^art  6t  the  timber  ^nh  reifdoVed,  and  the 
part  which  remained  was  soTd  by  the  Dilsons  in  December  to 
the  plaintifF,  ^bo  paid  them  for  the  ^ame.  between  the  16th 
and  S9th  of  December,  the  plaintiff  *s  agent  dime  to  the  wharf 
with  a  notice  to  the  defendants  from  the  Dixons  to  deliver 
the  timber  to  the  plaintiff.  The  aj^At  there  saw  Hughes, 
one  of  the  dtfendants,  whom  he  infdhned  of  the  t^-sale  by 
the  Dixons  to  the  plMitiff,  to  whieh  Hughes  llhsWered,  that  it 
was  very  wdl,  and  also  went  out,  and  shewed  the  timber  to  the 
phinliff^s  agent,  who  put  W.  S.,  the  plidntiff's  initials,  lip. 
on  it,  some  of  it  being  so  marked  in  preseikbe  of  lEIughes.  The 
timber  was  not  proved  to  have  beien  melisured  on  the  part  of 
the  plaintiff,  but  he  had  given  his  agent  an  account  of  it,  which 
Hughes  compared  with  his  own  to^ount  of  it,  and  it  was  found 
that  they  agreed.  The  Dixons  having  ftiled  Without  paying  the 
original  price  to  the  defendants,  the  latter,  belddes  attempting  to 
stop  the  timber' which  had  been  removed,  refused  to  ^ve  up  that 
part  of  it  which  remained  in  their  Wharf,  and  Which  had  been  re« 
add  ill  the  manner  above  detailed,  by  the  Ditons  to  the  plaintiff. 
A  verdict  was  found  for  the  plaintiff,  find  n  neW  trial  having 
been  moved  for.  Lard  EOehboirou^  in  the  course  of  tlie  argu« 
ment,  said, 

<  The  change  of  mark  from  A  to  B,  on  balei^  of  goodii  in  a  wslre- 

<  house,  by  the  direction  of  the  parties,  wad  cleHrly  held  by  the 
«  House  of  Lofds,  in  a  late  casfe,  to  operate  as  an  actual  delivery 

<  of  the  goods ;  and  this  after  three  days  ar^ment  at  their  bar, 

<  though  I  own  it  appeared  to  ine,  that  the  dise  only  teqttired  to 

<  be  stated  in  order  to  be  disposed  of  at  once.** 

Afterwards,  in  pronouncing  judgment,  his  Lbi'dship  said,  ^  The 
c  defendants  were  the  only  persons  who  could  contravene  the  isttde' 

<  and  delivery  to  the  plaintiff  from  the  Dixons,  and  when  that  sale 

<  was  made  known  to  the  defendant,  Hug^e^  before  the  29th  of 

<  December,  he  assented  to  it,  by  saying,  tery  I9e%  itetd  to  the 

<  marking  of  the  timber  by  the  pljuntiff 's  agent,  which  took  plate 
^  at  the  same  time. 

« If  that  be  not  mi  executed  defiveiyi  I  know  nM  what  is  sd  ; 
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<  then  all  inquiry  as  to  what  happened  after  the  fl9th  of  Deoembei 
^  is  beside  the  purpose.     It  signifies  nothing  what  was  the  ul- 

<  tenor  destination  of  the  goods  after  as  executed  delivery.    *  If^ 

<  indeed,  the  marking  of  the  timber  by  the  plaintiff^s  agent  at 

<  Moat  Bridge  had  not  been  done  with  the  knowledge  and  consent 

<  of  the  defendants,  the  vendors,  it  may  be  admitted,  for  this  pur- 

<  pose,  that  they  would  not  have  been  bound  further  than  they 

<  were  already  bound  by  what  had  taken  place  between  them  and 

<  the  original  vendees ;  but  by  what  had  passed  on  or  before  the 

<  29th,  the  defendants  recognised  the  transfer  of  the  property  to 

<  the  plaintitf*,  and  from  that  time  a  new  person  became  liable  to 

<  them  for  the  wharfage.^    The  other  judges  coBcurred>  Sieveli 
V.  Hughes^  U  East^  308. 

The  following  case  affords  an  Qlustration  of  the  same  principle, 
although  the  question  before  the  Court  airose  out  of  an  objection 
to  the  constructive  delivery,  as  not  being  sufficient  to  satisfy  the 
statute  of  frauds. 

This  was  an  action  brought  to  recover  the  price  of  two  horses 
said  to  have  been  sold  to  the  defendant  It  appeared  at  the  trial 
that  the  plaintiff,  who  kept  a  livery  stable,  and  dealt  in  horses, 
having  demanded  180  guineas  for  these,  the  defendant^  after  offer- 
ing  a  less  price,  which  was  rejected,  at  length  sent  word  <  that 
^  the  horses  were  his;  but  as  he  had  neither  servant  nor  sta« 
*  ble,  the  plaintiff  must  keep  them  at  livery  for  him.^  The  plains 
tiff,  upon  this,  removed  them  out  of  his  sale  stable  into  another 
stable. 

It  was  contended  for  the-  defendant,'  that  such  a  coostmctive 
delivery  was  not  sufficient  to  take  the  case  out  of  the  statute^ 
But  the  judge  being  of  opinion  that  there  was  a  sufficient  de- 
livery, the  jury  found  a  verdict  for  the  plaintift 

Upon  a  motion  to  set  a^de  the  verdict  in  the  Court  of  Commoa 
Pleas,  Mansfield,  C,  J.  delivered  the  fc^owing  judgment :  *  The 
objection  made  to  this  verdict  was  the  want  of  a  memorandum 
in  writing  of  the  sale  and  of  a  delivery.  I  thought  at  the  trial 
there  was  no  need  of  a  memorandum  in  writing,  because  of  tfae^ 
direction  ^ven  that  the  horses  should  stand  at  livery;  they: 
were,  in  fact,  put  into  another  stable,  but  that  is  wholly  immale^ 
rial.  It  was  afterwards  argued,  that  this  was  not  a  sufficient  de* 
livery ;  but,  upon  consideration,  we  think,  that  the  horses  were 
c  completely  the  horses  of  the  drfendant>  and  that  when  they  stood 
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f  «t  the  plaiiitlff *s  stableii  tbey  were,  in  efEiacly  in  the  defendent^e 

<  po$8e8MD.     TA^^  ar«  moiiy  aii«f  qf  ctmshtictive  ddivertfjuAere 

<  /ie  pric«  ^  goods  magf  be  reooverid,  on  a  count  Jbr  goodi  sold 
« and  delivered^  ingUadof  a  oomni  Jbt  goods  hargained  and  sold. 

<  A  common  case  is  that  tf  goods  at  a  uharf  Or.  in  a  voardwuse^ 

<  wBhere  Aeustiql  practice  isy  tk$t  the  Isey  ^  the  warehouse  is  de^ 

<  Uveredy  or  a  noU  is  given  addressed  to  ihetffuu^siger^  who  in 

*  consefueace  makes  a  newjcnirif  qf  the  goodsM  ^  name  of  ^ 

<  vendeCf  aUhough  no  tramgfkr  ^ihe  local  siiuatian^  or  actual  pos^^ 

*  eeeekny  takes  fk^e^    Thu8»  in  the  present  ^aa^  aftw.  the  de- 

<  fendant  had  said  that  the  hones  must  stand  9i  liyery,  and  the 

<  plaintiff  had.  aeeieipt^  the  ordert  H  made  no  difference  nthellier 
f  they  Btpod  at  livery  at  the  vrador^  stably. or  whether  they 
^  had  been  taken  away,  and  put  in  some  other  stable.     The 

<  plaintiff  poaaefieed  tbeia  from  that  tsme,  no^  as  owner  of  the 
f  horses^  but.  as  any  other  livery  jsUiUbJceeper  might  have  theni' 

<  to  keep.     Ufuler  many  events^  it  might  a^fpear  hard  ^t  the 

*  plaim^ should  not  conHnuejo  have  a  lien  upofk  the  horses, whkh 

*  merfi  in,hiso9^ possession^  sokngaeikeprweremainedueifaid; 
^  but  it  was  fir  him  to  .conmder  that  btfbre  he.made  Ms  agrees 
^  menL  ,  After  he  had  assented  to.keep  the  horses  at  livery,  they 
^  would,  on  the  decease  of  the  defendant  *,  have  become  general 
f  asset9 ;.  and  so,  if  he  had  *  become  bankrupt,  they  would  haive 

<  gone  to  his  assignees.  Ihe  plaint^  could  not  have  retained- 
« them^  although  he,  had  not  received  the  price.     Consequently 

*  the  rule  must  be  dischaiged  'f. 

673.  IL  Suppose  that  the  thing  sold^  instead  of  bang  in  posi^ 
sesnon  of  the  vendor  himself,  is,  at  the  .time  of  the  sale,  in  the 
hands  of  a  third  party,  as.  a  warehouseman  or  wharfinger.  The 
only  difference  between  such  cases,  and  those  mentioned  in  the 
jMreoeding  paragraph,  is,  that  the  possession,  instead  of  being  held 
actually  by  the  vendor  himself,  is  held  by  another  for  his  behoof. 

But  it  is  settled  hiw  that  it  is  not  necessary,  in  older  to  nipport 
a  right  of  lien,  that  the  party  claiming  it  should,  in  his  own  per^ 
souy  have  possession  of  the  goods,  to  whkh  it  attadies.    The  .pos- 


•  The  word  is  <  plaintiff'  in  the  report,  inetead  of  defendant,  and  in  the  next 
sentence  defendant  It  put  loatead  of  pliintift 

f  JSbmut  ^.  Stone  i  TatmU  S5S.  See  another  caae  of  the  tame  iort  on  the  statuts 
«f  frauds,  Andtrton  ▼•  Scott f  2  Camph  235,  note. 
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flcmoiiy  not  only  of  hb  aervsnts  or  qpeiU  ngents,  lAo  are  iden- 
tified with  himself,  but  also  die  possesncm  held  Ibr  hb  behoof  by 
a  warehooseman  or  other  siidi  fwraon,  is  sufioent  to  soppert  Us 
i^ht,  DrinkmHerr.  Goodwh^  Ompp.  tSl ;  WkiMertmLim^lO. 
And  it  has  been  held,  in  partionlar,  that  a  riiipmaster  does  not 
quit  poesessaon  ao  as  lo  lose  his  iieii  by  deporitii^  goods  in  thd 
king's  waiehonse,  Wm4r.  Fditm^  1  EaH.  BffJ* 

It  is  no  objeedon,  therefore,  to  the  vwdor'^a  right  in  seenrity  of 
die  prioe,  in  cases  of  this  kind,  being  eonndered  a  right  of  lien, 
diat  he  has  not  die  possesaon  of  the  goods  at  the  time  of  the  aaltf 
mkismmpermm. 

On  the  other  hand,  there  is  the  same  obgcodon  as  in  the  eases 
last  mendoned  to  hb  right  bang  held  to  be  a  preper  right  rfelop^ 
fage  in  tfianiUu. 

Thb  will  appear,  ftoBS  a  short  cxplanadon  of  the  manner  tit 
which  the  sale  of  goods,  iriiich  ar^i  in  the  cnstsdy  of  warehouse- 
men, ftc  b  conducted. 

£74.  Goods  in  thb  situation  tfe  frequendy  sold,  and  pass 
dirough  a  great  many  bands  without  bemg  e?er  removed  or  ac- 
tually delivered  to  any  of  the  purohassn. 

In  this,  as  in  other  cases,  tm  Hke  compMiofi  ofihe  ttmtraei^  thd 
genersl  property  passes  to  the  vendee,  bat,  until  something  mere  b 
done,  the  wardiouseman,  who  as  yet  knows  nothing  of  the  safe,* 
oontxnues  to  hold  the  goods  for  behoof  of  the  vendor. 

In  order,  therefore,  to  execute  the  contrset,  where  it  b  net  con^^ 
:  yenient  for  the  vendee  to  take  actual  delivery,  he  obtains  an  older 
for  delivety  upon  the  custbdierj  and  thb  b  intinmled  to  the  cus- 
todier;  or  someodier  act  b  performed,  which  b  heU  coitMrmelkM 
jmii  equivalent  to  delivery,  and  whbh  vests  the  absolute  and  in* 
defeasible  property  in  the  vendeei 

During  the  period  which  intervenes  between  the  compledon  ef 
the  contract  and  the  intimation  of  the  delivery  order,  the  vendor 
b  endtled,  on  die  vendee  becoming  insolvmit,  to  countermand  the 
order,  and  resort  to  the  goods  in  security  of  the  pricfe. 

But  hb  right  to.  do  so  b  not  a  right  to  stop  the  goods  tn  Iran- 
eito  ;  because  here,  as  in  the  former  cases,  there  b  no  one  moment 
during  which  die  goods  can  be  considered  as  in  a  state  oflnifuiNif. 
Up  to  the  moment  when  the  delivery  noteb  intimated^  or  the  aot 
performed,  whatever  it  be,  by  idiich  the  property  b  vested  d)so- 
lutdy  and  indefeaaUy  in  die  voidee,  ihe  poNdrion  oontinuei 

4 
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the  yendoi^  although,  b]r  the  «rie,  tbe  gmml  pixyperty  had 
cA88cd  to  thfi  YfncUiPt 

Thfi  Pf^ijttba  ynm^$  ik^r^fi^h  to  pieaprt  0  the  goods  in  80- 
4sa4tjf  of  t)ie  price,  hy  epiwlfrwunding  the  ord^r  at  aay  tiipe  be* 
fofe  it  is  inriiimtad>  eonwppn^  emctjy  to  the  cfaiuraeter  of  e  lieBf 
and  is  inconsistent  with  the  nature  of  the  right  of  stoppsge  in 
tftmi^  Mmg  tblB  4ai9#l»l  ^hkh  teinm^tss  the  ppssession  held 
\^  |h^  mitodier  £>?  b^lieof  ^die  vendor,  (^ves  a  oommenoemei^t 
1^  Kis  popsemiQi^  &r  bebqof  of  the  veAfle^  apd  thfre  ui  w  iotef- 
v^eqi^g  pmpd  d«uiPg  wbjflh  tbegoQdp  m»  be  |i4fl » in  «  9t9te  of 

ff7<.  U^ld^qgi  thiip^  fov  lb#  p«fiept,  that,  in  ^^^SQp  of  this  sort, 

irim»  tke  vfindM  bHseRn^  Wfllr^t  withwt  h«viiv  pu^  the  prke, 

^  qu€|9ti09  which  oopinfs  ii  %  question  qi  li^  mid  not  of  stop- 
Dsgii  ffi  ^roiMUf*;  the  tl^mmX  mle  my  be  stiK^  an  follows: 

Wh«B  lhe  vendee  fivls  ip  the  ii^tenFal  botw«»p  the  eooipleiaon 
^  th^  raitiyct  and  the  iatima^  ^  the  delivery  order,  the  yen* 
dor  hasa  lien  oyer  the  goods,  and  may  countcnnmd  tho  deliveiy ; 
lHi$  «^  toon  ift  tb^  «rdev  it  latimted,  the  Um  uf  Mf  apd  the 
goods  become  absolutely  and  indefeanbly  the  property  of  the 

imif^  the  in^puition  of  the  delivoiy  mio  bmig  bold  eqval  to  an 
ilPtiMl  delivery. 

So,  10119  ae4oo  of  (mrer  fer  a  qwiiti^  of  buttWTf  boooght  Iqr 
Am  oflfligM^s  ef  «  hwnkwpfe,  it  iVV«w^ 
pMvi^KWi  mmdlMiiU  in  Ascemliari  i8tt7»  bon^tthe  goods  inqoeo- 
tion,  whidi  were  then  lybg  in  the  warehouses  of  the  defendanit% 
vrho  wmi  vharCogsss.  Akng  with  the  hivnoe,  the  famkirypt  le- 
eeived  fnm  the  ^^Uess  an  order  of  dehveiy,  nhidi  he  lodged  with 
the  defcndimti,  wImi  tt^mMpoii  tiwsfermi  the  goods  in  thw 
^fifH^  tp  his  oamf^  and  debited  him  vrith  the  weiebome  leol* 

Immediately  after  he  became  insolvent,  and  the  setters  0VO  the 

4f^ndantt  Mtm  to  hol4  tbo  gmd«  oa^  t^lniir  acooMpt,  The 
pliv«tiA,'«4iiipi«m  of  tl^  bmlwvtft  ajpterroc4a  deipwided  the 
giiP^  ftani^  tho  ^<wdMts,  liho  rofimd  to  gito  theift  Ufik  aid 

Jk>(i^  IV^fiiproi^Ai  ^  Tho  yod»  hovpg  beeo  twoiftnad  krto 
^  ^  «HM  «^  ^  pviKihlperf  iitwotttddnke  the  bsri^  cotaUiabed 
*  prwcipl^  0^1  to.aUor  aqtoppage  lAinHMeiii  Itov  thatineaMnr 
^Ml^Mmdaiiitab^^raietyosleaalbBttefa^^  aoA  there  was 
5  lyi  ex«Nd^d^^»r^  oa  mufih  aa.<ftho  goods  hadhaaads^teied 
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<  into  his  own  hands ;  the  payment  of  rent,  in  these  cases,  is  k 

*  drcumstance  to  shew  on  whose  account  the  goods  are  held ;  but 

<  it  is  immaterial  here,  the  transTei^  in  the  books  being  of  itself  de^ 

<  cifiive.    <  I  am  clearly  of  ojnxnon  that  the  asugnee^  arcf  entitled 

<  to  recover.*    Upon  this  direction  a  verdict  was  found  for  the 
plaintifi. 

But  afterwards  it  was  moved  that  the  damages  should  be  re- 
duced, on  the  groond  that,  as  to  one  parcel  of  the  butter,  no 
transfer  had  been  made  in  the  books  of  the  wharfingers.  Lord 
EBenbohmghf  howeter,  said,  <  After  the  note  was  delivered  to 

<  the  wharfingers,  they  were  bound  to  hold  the  goods  on  ao- 
« count  of  the  purchaser.    The  delivery  ntfte  watf  suiScient,  with« 

<  out  any  actual  transfer  bdng  madein  their  books.   From  thence- 
'^  forth  they  became  the  agents  of  Dudley  the  bankrupt    They 

<  themselves  might  have  a  lien  on  the  goods,  and  be  justified  in 
«  detaining  them  till  that  was  satisfied ;  but  as  between  vendor  and 

*  vendee,  the  delivery  was  complete,  and  the  right  to  stop  tfi 

<  transUu  was  gone.* 

The  other  judges  tioncurred  in  this  opinion,  Hamum  v.  Ander^ 
Mm,  S  Campb.  S48. 

The  same  prindple  was  followed  in  another  case,  where,  be- 
ades  there  being  a  sale  followed  by  the  intimation  to  the  wharfing- 
ers of  a  delivery  note,  and  the  Weighing  of  the  goods,  there  was 
this  additional  circumstance  in  favour  of  the  vendee,  that  he  hai 
^MdudOy  rcfooved  part  qfihe' goods  befire  hii  mtohemjf^  Bam^ 
miond  V.  Anderson^  1  JV.  R.  69. 

676.  The  rule  established  in  the  cases  whidi  have  now  been 
stated,  was,  that  when  goods  are  in  the  custody  of  a  vrarehou8e<> 
man  or  wharfinger^  the  property  might  he  effectually  transferred 
to  a  purchaser  by  a  sale,  foUowed  by  intimation  of  a  delitery-aole 
to  the  custodier. 

677.  In  one  particular  cliiss  of  cuses  the  courts  have  gmie  far- 
ther, and  have  held  the  deliveiy-note  to  be  negotiable  like  a  bill 
of  exchange  or  bill  of  ladings  so  that  the  property  may  be  effieo* 
tually  transferred  by  the  mere  indorsaticm  of  the  note  to  a  purchnser, 
friAaui  aimf  iniknaiion  to  the  cuHodkr.  The  cases  to  which  I  al- 
lude are  those  ariang  from  the  sale  of  goods  lodged  in  the  West 
India  docks,  under  the  bondhig  act  <tf  the  48  Geo.  III.  c.  ISS. 

In  the  first  case  oi  this  kind  which  occurred  it  is  stated,  that 
f  the  gendemen  of  the  special  juiy  (teeryed»  that,  in  piwtio^the 
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<  ii^f^rsed  dock  irariants  and  certificates*  ^fe  haqi^ed  from  seUc^r 

<  tQ  buyer  as  a  oon^lete  transfer  of  the  goodsy^  Spear  v.  Traverse* 
^Pampb.i&h 

But  in  this  case,  and  also  in  the  nmt  whidi  occi^rred,  there^ 
yere  special  circumstances  which  entered  into  the  question,  Znwi- 
ger  Y.  Samuda^  7  TamL  265.  At  kst  the  question  came  to  be 
jtped  in  the  following  case,  unembarraaaed  by  any  specialty,  i^be- 
ther  goods,  lodged  in  the  West  India  Dock  Compauy^s  war^ 
houses,  under  the  act  of  Parliament,  could  be  eflfectuaUy  transfer-- 
red  to  a  purchaser  by  a  sale  and  indorsation  of  the  check  or  dock 
warrant,  with  intimatapnof  the  transfer  to  th^  dock  company.  It 
was  held  that  the  transfer  was  effisptuaUy  made  ii^  this  ease ;  and 
further,  although  it  was  not  expressly  dedded,  an  opinion  was  ii^ 
timated  by^the  judges,  that  a  mere  sale  and  indorsation  of  the  docl(-> 
warrant,  mAgmt  tn^tmaiJon,  would  pass  the  prgpeity  to  a  pur- 
f^iaser,  and  prevent  the  vendor  from  resorting  to  the  goods  in  se- 
curity of  the  price. 

The  action  ^as  trover  ibr  certain  sugar  and  molasses  brought, 
by  tbeassignees  of  a  bankrupt,  and  it  appeared  that  the  bankrupt 
had  obtained  from  the  defendants,  his  bankers,  an  advance  of 
Ii.10,000  upon  his  note  of  hand,  and  for  their  security  he  indorsed^ 
^d  delivered  to  them  the  dock<<checks  for  the  goods  which  were' 
lodged  in  the  West  India  Docks.  The  dffeiid»ot^  inti^nated  the^ 
transfer  to  the  dock  oHnpany,  by  producing  the  checks  on  the  7th. 
of  March,  when  the  warehouse4Leeper,  after  comparing  them-with> 
the  company^s  books,  said,  they,  were  suflident  to  entitie  the  hoUer^ 
to  delivery  of  the  goods.  » 

The  bankrupt  committed  an  act  of  bankruptcy  oii  the  8th  of' 
March,  and  his  asagnees  afterwards  brought  the  jye^ent  action  to. 
reooyer  the  val^ie  of  th^  goods.  ]Qut  th^  Coi^rt  of  Coiyimpn  Pleas 
held  unai^mously,  that  th^y  ^ere  no^  entitled  to  fooqv^r.  Dallas, 
•T.  said,  <  If  I  could  myself  epterlain  the  least  degree  of  doubt,  I 
f  should  wish  this  case  to  go  tq  a  second. arguing  ^  bnt  I  ^tertft\p^ 
c  no  doubt  on  it  whatever.  The  facts  are,  thi^t  the  bankrupt  ap^ 
*  plies  tQ  th$  defendants,  who  are  |yml(ei»ii,.  tq  difoount  for  him  a 
^  note  for  L.10,Q00  oi^  the  security  for  these  ^sugptfs,  and  they  t^ 


^  8etaitlbmQrtiieie«sii4t]ismsniitrinwhfch  ths^ioiliieasor  thaifiS^ 
coadBCtcd,  cx^lsiMd  in  Zwhgtr  ▼.  SmtuiOf  7  Tmmi.  SS5  }  and  £mm  ▼.  iforiah  iM 
8T8. 
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crite  n  ttuugiuneiit  6f  thtf  dtwk-'MhMM^i  flM  huArapC  *  is  mi* 
aMe  to  ^pfjf  mA  the  ImdIms  ^dOBenC  foriene^  Hme  iMe  finr  an- 
other  month ;  an  act  of  bankruptcy  takes  place  on  the  SUi-o^ 
March;  notice  df  dife  MaiaA#  ^Fatf  gketf  to  Ao dbdk  odiapaiiy 
0fttlle7tb,tfe»dliyafkMrfi^lMnkMpfty.  H^  dfeMftMPe,  tfiMfe  #ia 
any oMnpletedeKTtfy,  there iM» adeKveiy  to tfcejfefcadautf  B^v 
Ibre  the baflftrajpfaBy ;  aadfliMPenrthiaftatbitf  ftet;  tk^dMtof 
Ae  ddcfc  eoinpany^  oii^  the  docK^waiTitot  beings  aMUtt&dF  fo  hiili» 
aayi^  *  tUft  ^inB'  milto^^    ThMfen^  I  afuM<  fidie  it^  «uif  t{M» 
dbek  omnpatiy,  thmUgh^  fheinqgen^  had  hdCke  of  ifie  (rinttfer  r 
and*  thongfr  vntUtnig  was  dbne  hi'  coiMquiteoe  df  that-  aotSte; 
yet  kfidh*  within  the  txtae  in  £tefij»>.  ^Aere  JLoid  BiiimboftH]^ 
helcF,  that  tlb  nMe  gitiitg  iMioe  to  th^' ifHttfiogjei',  without  any 
thing  done  Aeitoh^  was'  efieetlve  to  oon^ete  the  triuiaftr  ct 
property.    It  ii  not  neeesiuyy  ui  tna  caie^  to  aecMtf  whetttf 
an  indorsement  of  Ae  dbdNwanant  Will  ^an  tHe  pKi^eifty;  aifii> 
though  I  should  fed  no  doubt  in  dedding  the  g^^aeitf  queitfbtfy- 
yetlhoUirmoiwpriktatt^iliddi^caii^l^aBitjftl;'    (BBaEoid* 
diip  then  noticed'  die  pn^mu^  Asei^  mi'  pfottMAy    ^  Thtf 
sugam  must  br  dk^posit^^widi'  ib€  do^l^  eonf^itfy  M  steoihy 
tile  duties:  the  wanant  ifeKlf  eotfttfns^  a-ftnH  ol^  iiidrstekeftilr 
What  can  be  MOfl^  a»  sUeii^ the  mttsntida  tf  cKe^  pmi/miim 
the  property  ahonld'  jMs^by  indbrisesientv  thMSP  tW  fimn  of  ink 
dorsement  put  on'  it  itf  the  oii^nal  niairtag  df  tt#iMhlnMieF 
In  ilimprlfrrT.  Piulijf.i  T.  JT.  491^  .AMmi^.  ll^l^tldWni  that* 
the  asogneer must  Be  agtoed  ititfrtMc^satJoe^lritf A ai^te^hiafc^ 
rupt,  and  as  a  banker  wouUl  have  a  lieri  ifjahM-thie  biaitHipi; 
so  has  he  against  tile  asiignees.    But^it  is^said  tii&|M)Mr<yiiu 
•"self  nnist-  be  actually  dtoiivered^  aacF  ealilM  piii%  dUkwety  of 
•tile  securities;    The  gdieral  nileis^ttta^  IP  the*  baaiih^t  ki; 
<'donea  the  bin  of  hdhig  of  a'  sMpair  sea^  thee  pirepeiPiy  passei^^ 
<  the  reason- is  pfeninXisiyrfafe^i  JMbgi  iABi4b^  thc^Mciieieiat 

^-mterestisintheciediloryllwuglf  the'legal^^aii^    ififtbebaafe 
*  ff upt* 

« How  canit  besrid,!  thatirtieitf  thfe^pieiMtyv  by^it^nftha^  ig 
c-to  pass  fiomthand'  tb  hand  bj^the'aarfipiiaieiic^ctheddattaMi^ 
^  which  is  the  titie^leed  of  the  proper^^  there  it  shall  not  pass  by 
;  the  MMtowcampt  of  theea^DsbwawMil^?  Heia^'  tmn^Fiwed^ 

?  'IMakhUitft'enmicoualyiatlMrcporU 
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^  notice  and  actud  aasent  bj  the  dock  of  the  dtxk  compainyf  say* 

*  ing,  all  was  right* 

Burrougiy  Jk  mi,  <  I  ham  no  doubt  but-  that  the  propsgty  is 
( in  the  defimdantSb  Tbia  iastnunent  is  pciAetly  wdV  kiioiva  to 
« all  tnulfir%  and  it  is  also  known  to  them  that  Ule  goods-pass  by . 

*  indorsement  of  it»  and  there  i»no  reason  why  they  should' not^; 
« it  is  a*  transfix  oF  a  mere  chatid,  and'  thereis^no  reasonr  why  an 
^  Older  fbrdeliv^ery  of  the  goods  slrouU'  not  pasa  thr  piopeityi 
^  I  flhoaldhaftethou^t^  independently^ of  the  notioe  totbedooU 
* rocmpany^  that  tho  propertywM  transfeiiod  by  the  meteinddrsei 
^  ment  f<Mr  aivalnable  consideration/  Park,  Ji  ooncibTCd^  Laca9  n 
IhriM,  7  T^m$iL  S78;  also  repotted  in  1  Mooire^  8§; 

678.  In  tUs  case,  there  was  no  necessity  fiir  deciding  the  ques* 
tion,  whethee  the  mera  indocsement  of  a  dock-warranti  without  in- 
timation^, or  any  further  jnooeeding,  would  of  itself  yest  the  abs»* 
lute  property  ill  the  indtaKe^  and  depriw  the  previous  owneta  of 
aqrlian  fdr  the  price.  But^  in « later  oese^  the  ofunion  cApicuscii 
bgr  the  judges  in  the  case  but  mentioned  waa^^en  e£^*to.* 

Xbis^  waaan  action  of  trover  brought  to  recover*  nine  hogflheade 
of'  ooftesi  The  coffee  in  question  was  part<of '»  larger  quantity, 
wdUdt  had  been  ilnported  by-  Sfaapeon  and  Companyv  aiid*ent^redf 
by  thean  in  the  West  India  Dock  waiebousesi  EKimpson  and  G6niu 
ppmy  asfflgned  to  the  defendantg  (thn  MiifM)<the  biQ  of  ladings  and' 
likewise  delivi^red  to  them  two  docU^wairants  or  delur^ryioadersani 
bbmL  The  other  defcodanta  aftferwanU  purdiased  the  cofliie  of 
the  Mans;  and  received  from 'dienr  the 'delivery  ordtrs,  one<in 
bhmkf  and  the  ether  signed  by<ther^]MEanB^  dorectiiig  thedttlivery^ 
to  Sose  andtStbbethf  or  cad». 

Sus(»and.SUd>eth,  ontherscdpt  oP*theoeders,  signedtNe^one* 
in.Uanlc  with  thfeir^own  namcs^*  bnt  let  the  blank  ii^  the  body  of^ 
it,  intended' for  the  jMunsHifftfaepiivehsaevj  remanfcr  uMi/ lAv*- 
ioig  empbyed Boiat  andFoK  aa  their ^teobeie' under  BideVcrem^ 
dire  ronuaispca^  to  dispose  of '  the  ^cafltej-  thay  dettvered  the  ten' 
ocdtfs  to  than*  The  doak^waixaiil,^  or  delhery order,  towhieh- 
the  quantity  and^desgytionoidiagoodawas  prefixed;  waaia  the 
loUowiagfena:: 

<  Bc4iver  the  idNn^  nttttttoDBd.  goods  to  Meana  Sttie  and 
^  beth,  or  order         Na  Jas.  Manund  iMn;* 

JBxamined  and  entered  tho  day  of  181 


«•* 
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On  the  18th  of  August,  1818^  Doxat  and  Fox  effected  a  sale  of 
the  coffee  to  a  person  of  the  name  of  Lynch,  prompt  at  one  month. 
At  the  time  of  the  saie,  tb«  dock-mnrrants  were  not  delivered  to 
Lyndi ;  neither  were  they  to  be  delivered  until  the  expiration  of 
the  prompt)  and  payment  of  the  money.  On  the  day  preceding 
the  eapiration  of  the  prompt,  via.  on  the  11th  of  September, 
Lynch  communicated  to  Doxat  and  Fox  his  inability  to  pay  for 
the  coffee  on  the  following  day,  but  stated  that  he  had  sold  forty- 
hogsheads  of  it,  which  were  to  be  paid  for  on  that  day^  and  pro- 
posed, that,  if  the  delivery  orders  fer  the  whole  were  ^ven  up  to' 
bin),  he  would  pay  to  Doxat  and  Fox  the  money  he  should  so  re- 
ceive, and  (as  that  sum  would  not  equal  what  was  due  to  Doxat 
and  Fox)  would  give  his  own  drau^t  for  the  dilierence. 

In  oonsequoioe  of  ^this  application,  the  delivery  orders  were 
banded  over  to  Lynch,  and  he  accordingly  paid  to  Poqci^  and  Fox 
the  money  which  he  recoved,  as  the  product  of  the  fbrty  hogs- 
lieads  of  coffee;  but  having  fiiiled  to  give  hisdraft  for  the, differ- 
ence, tb<e  defendants,  on  the  14th  of  September,  gave  notice  to  tho 
doek  company  not  to  deliver  any  of  the  ooffiee.  This  notice^  bow. 
ever,  was  withdrawn  on  the  15th  of  that  month ;  and  a  stop  was 
put  only  upon  the  nine  hogsheads  in  question,  which  the  plaintiff 
claimed,  he  having,  on  the  18th  of  September,  advanced  to  Lyndi 
the  sum  of  L.  500,  on  th»  tpcnrity  of  fhmie  goods,  and  Lynch 
having  placed  in  his  hands  the  delivery  order  relating  to  them. 

The  deliveiy  order  had  never  ht^  e^wtined  and  entered. 

The  s^pretary  of  the  dock  oompany  stated  the  practice  to  be, 
that,  on  the  landing  of  coffee,  a  wa^ant  issued  with  marks  corres- 
ponding with  the  different  lots,  it  being  necessary,  on  the  landing 
of  such  an  article^  to  separate  it  into  different  lots,  according  to  its 
jKffeient  qualities.  This  warrant,  which  is  termed  the  dock  war- 
xant|  and  b  granted  to  the  original  importer,  is  afterwards  pass- 
ed at  the  dock-house,  that  is,  it  ia  diere  examined  and  enter- 
ed, of  which  pasdng  is  the  lesnlt  The  fact  of  examination 
and  entry  having  taken  (dace,  is  certified  on  the  warrant.  Be« 
fore  that,  warrant  is  passed,  the  holder  of  it  cannot  obtain  a 
transfer  of  the  goods ;  and  after  it  h{^  passed,  if  the  holder  doss 
not  wish  the  goods  to  be  transferred  into  his  own  namc^  h^  lodges 
the  dock  warrant,  and  takes  a  ch^ue  warrant  in  lieu  of  it;  and 
the  dheque,  not  the  dock  wanant,  is  the  document  on  whkh  th^ 
delivery  takes  place.    . 
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It  has  been  the  pohstiiii  practice  for  tlie  person  in  whose  name 
the  goods  are  entered  in  the  books  of  the  company,  to  put  a  stop* 
upon  them  beforeithewajcrant  has  been  passed;  and  the  practice 
is  the  same,  even  after  the  cheque  warrant  has*  issued,  once  the 
goods  still  remiun  in  theoiame  of.  the  original  importer,  the  cheque 
warrant  not  of  itself  operating  as  a  transfer  upon  the  goods,  into 
the  name  of  the  person  to  whom  it  is  granted. 

To  have  that  effect,  the  holder  of  Uie  cheque  warrant  must  get 
the  goods  re-housed  or  re-delivered ;  or  an  actual  transfer  in  the 
books  of  the  company  must  be  made. 

When  a  transfer  is  desired,  a  warrant,  nearly  similar  to  a  cheque 
warrant,  but  headed  *  Transfer  Warrant/  is  issued  ;  and  this  is 
a  certificate  that  the  goods  are  transferred  into  the  name  of  the 
person  to  whom  it  is  granted.  The  person  obtaining  the  trans- 
fer warrant,  or  a  deKvery  of  the  goods,  must  pay  to  the  com* 
pany  all  the  charges  incurred  subsequently  to  the  first  import- 
ation. 

It  appeared  that  the  dock  wits  opened  in  1803.     The  question 
was,  whether  the  mere  delivery  of  the  dock  warrant  by  Lynch^to 
the  plaintiff,  was,  under  the  circumstances,  a  constructive  delivery  ' 
of  the  goods  mentioned  in  it. 

DoUMj  C,  J, — <  The  importance  of  this  case,  and  the  clog  en- 

*  deavoured  to  be  cast  upon  the  commerce  of  the  country,  renders 

*  it  necessary  for  me  to  say  a  few  words ;  because,  it  would  be 

<  productive  of  great  inconvenience,  if  a  practice,  beneficial  to  com- 

<  merce,  which  has  previuled  for  fifteen  years,  should  be  in  any  * 

*  degree  invaded  by  a  doubt  being  introduced  on  the  question, 

*  whether  or  not  the  property  in  goods  passes  by  a  dock  warrant. 

<  The  warrant  in  this  case  was  deposited  hj  Lynch  with  the 

<  plaintiff,  as  a  security  for  a  loan.  The  transfer  therefore  was  for 
*'  a  valuable  consideration.  But  it  is  said,  that  practice  and  usage 
< -alone  warrant  the  transfer  of  property  by  an  instrument  of  this 

<  description,  and  that  the  usage  is  of  too  modern  a  date  on  which 

<  to  found  a  legal  transfer. 

*  Mercantile  law,  however,  stands  chiefly  on  the  foundation  of 

*  usage,  and  here  the  usage  has  prevailed  as  long  as  it  was  capable 

*  of  prevailing.     As  to  the  observation  that  the  practice  is  of  too 

<  short  a  duration,  I  know  not  how  or  where  to  ascertain  when  an 

*  usage  becomes  of  age.  An  established  usage  constitutes  the  com- 

<  <mon  understanding  between  parties  in  their  dealings ;  and,  on 

2h 
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« tbe  Ibotavg  of  tbatwiMmendfl^^        tlMy  in  mppoied  to 
<  ooAtm^ 

<  Thif  quevtkia  tef  bees  fireqnendjf.  decided  ialhe  dfanadie 
^  by  q[wdiil  juiiei*  But  if  dMlmet  nilee.  ofkir  en  praml  in  a 
« piirtiouler  omb^  effect  muftt  be  gma  to  Aen,  eUiou^  thej 
^  wouldbe  psoduotiire  of  gsQeiBiinoQttfaMoeeu 

<  My  opiiiion  decidedfy  ifl»  Ibet  them  is  no  doMfat  on  the  eaee, 
( and  that  the  pLuntiff  is  entitled  to  weometj  JCiyMr  ▼.  S^iie  and 
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679. 1  HAfB  endeavoured  to  show  in  the  preceding  sectionsy.thai 
tl^e  right  eiypyed  bj  tb?  veiidor  in  secmity  of  th^  pnoB,  when  the 
▼f^dee  fails,  while  the.  goods  rsmojn  tn  <*#  v^mion^e  p9$9tMrim,  is 
a  right  of  lieui  and  that  it  is  oplj  wb^  tb«re  i^  m  intm^  ef 
time  between  the  act  by  which  the  TendcW'  loses  t)it.p<MsasioD»  and 
the  apt  by  which  the  vendee  acquires  it,  th||t  aquestiop.of  slop- 
page  in  tran«j(rf.  properly  ariscai.  Aecoiding  to  this  vaew^  the 
state  of  trsntttuscoinnKncef  assoQp  as  the  vendor  h^,ot40dik€po^ 
session  ioiheniiiUlemfl^ 
the  vendee. 

680.  Such  b^g  tH?  point  at  which  the  «tate  eC  tmsitqa  eeaa- 
mences,  I  shall  now  inqwe. 

In  the^f»<  pieces  whet  iathe  netufoof  the  steteof  tranmtet 
duriog  which  the  goodf  may  be  stl^qfqped* 

In  the  eecond  jitno^,  by  vd^at  eptf  the  stet9  of  Imneiliit  is  deler- 
min^j  so  that  the  vend^  is  no  loi^^  eiititled  to  resnne  pnsssa^ 
sion  of  the  goodji. 

In  the  Mrd  place,  there  are  certun  aet%  tbs  netoio  and  eftot 
of  which  will  ibcin  a  tep^nf/e  snl^ect  of  inquiry,  by  whidi  the  ven- 
dee  mqy  deprive  the  ven^  of  the  ngbt  of  stopping  the  goods, 
although  at  the  tiine  wh^  these  acte  are  perfanned,  the  0oods  aie 
yet  in  the  course  of  traoffiortaend  ha^ve  noK  yet  reached  their  place 
of  destinatioDr 

In  the>^^ur<4  placet  I  sbl^llaMe  the  ruks  which  have  been  es- 
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tablish^  with  regaitd  to  the  mode  in  which  the  right  of  stoppage 
may  be  exerd^  and  made  efitetua]  for  the  security  of  the  vendor. 
LtuQyy  At  the  close  of  this  section,  I  shall  inquire  how  far  the 
doctrine  which  holds  that  the  right  of  stoppage  continues  until  ac- 
tual ddivety^  alid  is  in  no  case  bafred  by  a  delivery  merely  con- 
structive, is  consistent  with  the  cases  lind  bther  authorities  upon 
this  branch  of  the  law. 

681.  I.  Upon  the  first  of  these  questions,  the  general  rule  is, 
that  <  goods  are  deemed  to  be  tn  transUuj  not  only  while  they 
*'  remain  in  the  possession  of  the  carrier,  whether  by  water  or  land, 

<  and  although  such  carrier  may  have'  been  named  and  appointed 

<  by  the  consignee ;  but  also  when  they  are  in  any  place  of  deposit 

<  connected  with  the  transmission  ahd  delivery  of  them,  and  until 

<  they  arrive  at  the  actual  or  constructive  possession  of  the  con- 

<  signee,^  AbboU^  p.  S6S. 

682.  The  operation  of  these  prindples  id  exemplified  in  the  £oU 
lowing  cases : 

The  general  prinople  that  goods  may  be  stopped  <  in  every  sort 

<  of  passage  to  the  hands  of  the  buyers,^  was  laid  down  by  Lord 
Mansfield  in  one  of  the  earlier  cases,  where  it  aippeared  that  the 
plaintiff,  being  a  ribbon  weaver,  Messrs.  Duhem  of  Lisle,  who 
had  just  arrived  in  London,  applied  to  him  for  a  quantity  of  rib- 
bons. The  plaintiff,  on  a  favourable  representation  being  made  of 
the  Duhem^s  circumstances  by  the  defendants,  packed  up  a  quan- 
tity of  goods,  and  delivered  them  to  the  defendants  to  be  forward- 
ed to  Lisle.  The  goods  were  sent  to  the  defendant's  correspond- 
ents at  Ostend,  with  directions  to  send  them  to  the  order  of  the 
Duhems.  But  the  Duhems  having  failed,  and  being  indebted  to 
the  diefendants,  the  latter  countermanded  the  orders  which  they 
had  given  to  their  correspondents  at  Ostend,  and  directed  them 
to  alter  the  marks,  and  deliver  them  to  their  order.  They  con- 
tended, that  immediately  upon  the  delivery  of  the  goods  by  the 
plaintiff  to  them,  the  property  vested  in  the  Duhems,  and  that 
they  the  defendants  had  a  right  to  retain  them.  The  plaintiff,  on 
the  other  hand,  claimed  a  right  to  stop  the  goods  as  in  transitu, 
Ix>rd  Mansfield  said,  <  The  fact  I  take  to  be  this,  The  Duhems 

<  bought  goods  of  the  plaintiff,  which  were  ordei'ed  to  be  delivered 

*  to  the  defendants  to  be  shipped  to  Duhems,  who  are  since  be- 

*  come  insolvent,  after  the  goods  were  sent  to  a  factor  at  Ostend. 

<  The  defendants,  who  have  got  them  back  again,  stand  as  they 

*  originally  did.    No  point  is  more  clear,  than  that  if  goods  are 

Sh2 
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<  sold,  and  the  price  not  paid,  the  seller  may  stop  them  in  iramUu. 
'  I  mean  in  every  sort  of  passage  to  the  hands  of  the  Inhere;  there 

<  have  been  a  hundred  cases  of  this  sort.     Ships  in  harbour,  car- 

*  riers,  bills  have  been  stopped.    In  short,  where  the  goods  are  in 

*  transitu^  the  seller  has  that  proprietory  lien.     The  goods  are  in 
^  the  hands  of  the  defendants  to  be  conveyed ;  the  owner  may  get 

<  them  back  agsun,^  Stokes  v.  La  Riviere^  died  by  Lawrence  J,  in 
Bohthingk  v.  Inglis,  S  EaH^  807. 

In  like  manner,  in  a  later  case,  the  general  principle  was  stated 
by  Lord  Alvanley  to  be  established,  <  That  where  there  is  a  con- 

*  tract  for  the  sale  of  goods,  and  a  delivery  has  been  made  to  a 

<  middle  man,  who  is  merely  the  vehicle  between  the  buyer  and 

<  seller,  the  latter,  in  case  of  the  insolvency  of  the  former,  may 

<  stop  them  at  any  time  before  they  have  arrived,  in  such  a  state 

*  as  to  be  in  the  actual  or  constructive  possession  of  the  buyer,^ 
MiUs  V,  BaU,  2B.  and  P.  461. 

683.  Such  being  the  general  principle,  the  following  cases  will 
shew  in  what  circumstances  goods  have  been  allowed  to  be  ^Xoa^ 
ped  as  in  transitu. 

684.  (1.)  It  was  decided  in  the  following  case,  that  the  master 
either  of  a  general  ship,  or  of  a  ship  chartered  wholly  by  the  ven- 
dee, is  a  carrier  in  whose  hands  goods  may  be  stopped  after  hav- 
ing  been  put  on  board  for  the  purpose  of  being  transported  to  the 
vendee. 

The  facts  of  the  case,  (which  was  an  action  of  trover  to  recover 
the  value  of  some  tallow  brought  by  the  vendors,  against  the  as- 
signees of  the  bankrupt  vendee,)  in  so  far  as  they  applied  to  the 
point  now  mentioned,  were  thus  stated  by  Mr.  Justice  Lawrence 
in  delivering  the  judgment  of  the  Court.    <  Crane  the  bankrupt, 

*  a  merchant  in  Jliondon,  entered  into  an  agreement  with  Usher- 

<  wood,  the  master  of  a  ship,  for  that  ship  going  to  Petersbui^h, 

<  and  there  receiving  from  the  factors  of  the  bankrupt,  a  quantity 

*  of  merchandise  of  various  descriptions,  and  proceeding  from 

<  thence  to  London,  in  consideration  of  certain  freight  to  be  paid 

*  per  ton,  half  on  the  unloading,  and  the  remainder  in   three 

*  months ;  for  which  goods  the  master  was  to  sign  the  usual  bills 

*  of  ladiug,  and  Crane  was  fully  to  load  the  ship.    In  consequence 

*  of  this  agreement,  the  ship  sailed  to  Petersburgh,  and  was  loaded 
( by  Bohtlingk  and  Co.    (the  plaintiffs,)    on    the  account  and 

*  risk  of  Crane ;  and  one  part  of  the  bill  of  lading,  directing  the 

<  goods  to  be  delivered  to  Crane  or  his  assigns,  was  sent  to  him  { 
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^  the  other  part,  in  consequence  of  the  pfaintifFs  having  informa- 

*  tion  of  Crane^'s  insolvency,  was  afterwards  sent  to  Mr.  Schneider 

*  their  agent,  with  directions  not  to  deliver  that  part  to  Crane,  un- 

*  less  he  gave  sufficient  security  for  the  amount  of  the  goods.  And 

<  the  plaintiffs,  at  the  same  time  that  they  sent  this  part  of  the  bill 

*  of  lading  to  Schneider,  informed  Crane  of  their  having  so  done, 

*  and  required  him,  in  case  he  did  not  give  the  security,  to  deliver 
^  to  Schneider  the  bill  of  lading  that  had  been  sent  to  him  Crane. 

*  In  fact.  Crane  had  become  a  bankrupt  before  the  goods  were  de- 

*  livered  on  board  the  ship  in  Russia;  but  after  their  purchase, 

*  and  on  the  arrival  of  the  ship  in  the  Thames,  Schneider  de- 

*  manded  the  goods  of  the  master,  who  refused  to  deliver  them  to 

*  him,  and  delivered  them  to  the  defendants.** 

*  For  the  benefit  of  trade,  a  rule  has  been  introduced  into  the 

<  common  law,  enabling  the  consignor,  in  case  of  the  insolvency  of 

*  the  consignee,  to  stop  the  goods  consigned  before  they  come  in- 

<  to  the  possession  of  the  consignee;  which  possession,   Mr,  Jus* 
^  tice  BuUeTf  in  Ellis  v.  Huntj  says,  means  an  actual  possession  ; 

<  that  the  possession  of  a  carrier  is  not  such  a  possession,  has  been 

<  repeatedly  determined ;  and  the  question  now  is.  Whether  the 

<  possession  of  the  master  be  any  thing  more  than  the  possession  of 

<  a  carrier,  and  not  the  actual  possession  of  the  bankrupt  ?  As  to 

<  this,  it  appears,  that  Usherwood  the  master  contracted  with  the 

<  bankrupt  to  proceed  from  hetice  to  Petersburgh,  and  to  bring  in 
^  his  ship  a  cargo  of  goods,  which  Crane  engaged  should  amount 

<  to  the  tonnage  of  the  ship ;  which  does  not  difibr  from  a  similar 

<  contract  entered  into  by  the  consignor  by  the  directions  of  the  con- 

*  signee  at  the  loading  port,  for  the  conveyance  of  the  goods  from 

*  him  to  the  vendee,  in  which  case  it  would  hardly  be  contended, 

*  that  a  delivery  by  die  consignor  to  the  master  of  the  ship  for  the 

<  purpose  of  carrioge,  would  be  such  a  delivery  to  the  vendee  as  to 

*  prevent  the  right  of  stopping  in  trtmsitu.    In  each  case  the  freight 

<  would  be  to  be  paid  by  the  consignee ;  in  each  case  the  ship 

<  would  be  hired  by  him,  and  there  would  be  no  difference,  except 

<  that,  in  this  case,  the  ship,  in  consequence  of  the  agreement, 

*  goes  from  England  to  fetch  the  cargo ;  in  the  other  case,  the 

*  vessel  would  bring  it  immediately  from  the  loading  port.     Both 

<  in  the  one  case  and  in  the  other,  the  contract  is  with  the  master 

*  for  the  carriage  of  goods  from  one  place  to  another,  and  until  the 

*  arrival  of  the  goods  at  their  port  of  destination  and  delivery  to 

*  the  conngnee,  they  are  in  their  passage  or  irafhsit/rom  the  COU" 
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<  signor  to  the  consignee.    If  a  man  contract  with  the  owner  of  a 
^  general  ship  to  take  goods  which  are  equal  to  half  the  tonnage 

*  of  the  ship,  and  the  master  complete  the  loading  of  his  ship  with 

<  the  goods  of  others,  there  would  be  no  question  but  that  there 
^  might  be  such  a  stoppage ;  and  surely,  it  will  not  be  said,  that 

<  the  right  of  stoppage  depends  on  the  quantity  of  the  goods  oon-^ 
^  signed,'  BohUingk  v.  I^is^  3  Easi^  381. 

685.  (2.)  Suppose  that  goods  have  been  sent  to  a  wharf  in  or- 
der to  be  shipped  for  conveyance  to  the  vendee ;  or,  on  the  other 
hand,  that  goods  have  arrived  by  sea  at  a  certain  port  on  their 
way  to  the  vendee,  and  have  been  deposited  on  a  wharf  in  cnrder 
to  be  forwarded  to  him,  his  residence  being  at  some  distance 
from  the  port ;  in  eadi  of  these  cases,  the  goods,  while  lying  at 
the  wharf,  are  sUU  in  transiiu. 

So,  in  an  action  of  trover  to  recover  the  value  of  certain  paciu 
ages  of  hardware,  it  appeared  at  the  trial,  that,  on  18th  July, 
Scarfe  of  Newcastle  ordered .  tlie  articles  in  question  from  the 
pliuntifi,  manu£u;turers  at  Birmingham)  directing  them  to  be  for- 
warded to  him  at  Newcastle,  either  by  way  of  London  or  Gains- 
borough ;  and  that,  if  they  were  sent  to  London,  they  should  be 
addressed  to  the  defendant  at  the  Bull  wharf,  with  directions  to 
send  them  by  the  first  vessel  for  Newcastle.  The  goods  were  ac- 
cordingly sent  to  the  defendant ;  but  before  they  were  forwarded 
to  Scarfe,  the  plaintiffs  recdved  notice  of  his  insolvency,  upon 
which  they  stopt  the  goods.  The  goods  were  clumed  by  another 
creditor  who  had  attached  them  by  process  out  of  the  Mayor^s 
Court  of  London.   But  Lord  EUenborough  <  lield  the  plaintifi  en* 

<  titled  to  recover,  as  the  goods  having  been  sent  to  the  defendant 
^Jbr  the  purpose  of  being  Jbrwarded  to  NfStoeasUej  were  merely  at 

<  a  stage  upon  their  transit,  and  could  not  be  considered  as  having 

<  reached  their  final  destination  when  at  the  wharfingers  .in  Lon* 

<  don,'  Smith  v.  Goss^  1  Campb.  262. 

686.  In  like  manner,  where  goods  had  arrived  by  sea,  and  had 
been  deposited  at  a  wharf,  in  order  to  be  forwarded  by  land  to  the 
vendee,  the  Court  of  Common  Pleas  held  them  to  be  still  in  trcm* 
situ  in  the  following  case,  which  is  thus  stated  by  L<nrd  Aivanley 
in  delivering  his  opinion. 

*  The  case  before  the  Court  is  shortly  this :  Grard  being  a 

*  trader  at  North  Tawton,  gives  orders  to  the  plaintiffs  to  send 

<  the  goods  in  question  to  him  from  London,  but  does  not  direct 

<  that  they  shaU  be  sent  by  any  particdar  ship ;  his  orders  werCf 
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tholt  they  akmild  be  sent  to  Utt  at  fitetMr  to  he  Mfyffktied  to 
North  TawtoD.  They  wiite  atebnfingtf  JtSfpUd^  miAvti  i&t  Ex- 
eter, and  irare  pat  iato  the  hands  of  a  ithaiiSfig^t  to  ke  forwaivl* 
ed  to  tbebr  joamey^i  end.  In  the  books  ci  the  ifhtatAg^  Ibey- 
ware  put  to  tfcie  aooowit  of  Crai^  as  the  person  to  whoih  they- 
w«e  dhreictsd,  and  be  wss  ooMrideMi  te  th6  ^arfingetr's  pay- 
master. In  thb  statiB  of  things^  the  tetter  of  the  16ih  S^pceitf. 
ber  was  rseeivid  bf  the  {Auntiffs^  the  tneMng  of  #Uch  I  tdceto 
be  this:  The  Yndee  sa^i^  <  my  dtilsitim  is  slldh  that  I  Iritl  itot 
**  rseeive  the  goods,  and  you  may  take  them  bastk  ogaiA  if  yoii 
*  thiak  pfoper.*  The  phantift,  hmttecBately  on  the  reb^  of 
d^  letter,  sent  to  the  wharihiger  andftitade  hiiik  to  deliver  thenn 
seoordittg  to  the  direedoii.  The  whaitinger  pidmited  ilot  to  def- 
liver  tfaetn  till  he  eonld  do  sb  with  safety,  hotwitbstatiding  which 
be  afterwards  deliteifed  theih  to  the  assignees  of  GMt.  The 
({Uestion  is,  whether  the  goods  iii  the  hands  of  the  whaifinger 
were  in  sneh  a  situation  that  the  Tendon  could  dtbp  di^  ?  The 
eases  cited  for  the  plaintifls  have  established,  that  whei^  there  is 
a  contiaet  for  the  sale  of  goods,  and  a  delitery  has  be^  inadef  to 
a  ikiiddle  man^  Wko  U  merely  the  veMdt  beiwe&k  Ai  tmper  and 
kieti  the  latter,  ia  case  of  the  i^solvtfncy  df  th^  fonher,  may 
slop  fhtm  at  any  time  bdbte  they  have  arrived  ifa  iMch  a  state 
as  to  be  in  the  aetnal  or  ooOstrucfive  possession  of  the  buyer. 
The  only  quesdon  is,  whether  IbeSe  goods  are  to  be  conndeired 
as  hairifig  been  in  the  hands  of  a  tioliddle  man,  oi'  as  having  befen 
taken  into  the  possession  of  the  person  foi^  whom  they  were  ulti- 
mately faHended  ?  If,  iti  the  toiirte  of  the  conveyance  of  the 
goods  from  the  vendor  to  the  veildee,  the  hiiter  beiJlowed  to  ex- 
ercise any  ai^of  ownership  over  them,  he  thereby  reduces  the  goods 
into  posseMon,  (vii$  <n/^,  Na  706,  ^OSf,)  and  pnfe  an  end  to 
the  vendor's  right  to  stop  AcM'.  So,  though  it  ba^  bieen  said 
that?  die  l%ht  of  Stoppage  cotafinues  t^ntii  the  goods  have  arrived 
at  their  jbomey^s  end,-  yet,  if  the  vendee  died;  tbem  on  the  road, 
and  ftike  them  hito  Ma  own  pdMMGlion,  the  godds  #iH  tlfeh  have 
atrived  at  their  jeuvn^^s  end,  with  refeTetoe  to  the  ri^bt  df  stop, 
page,  (vkfefij/ra.  No.  706,  708.)  I  am  of  opinion,  that  the  wharf* 
inger  \vl  this  case,  not  having  been  particularly  employed  by  the 
▼ondee,  is  to  be  ooosideved  as  a  middle  man.  And  it  faiaa  aknost 
boco  admitted  in  the  argomisat^  that  if  the  phAftiAr  could  have 
gbt  tbt^  goods^  hita  thd^  pdss^iDsibil  they  would  have  had*  a  right 
to  keep  them. 
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<  But  then  another  question  trues,  viz.   adknitCiDg  that  the 

*  plaintiffs  would  have  had  a  right  to  ret^n  the  goods,  had  thej  got 
^  them  into  their  own  possession,  whether  thej  have  any  right  of 

<  action  to  recover  them  out  of  the  hands  c^  the  middle  man  ?  I 

<  am  very  far  from  wishing  that  it  should  be  understood  that  an 

*  action  may  be  brought  by  the  person  entitled  to  stop  the  goods 
^  against  any  carrier  who,  after  notice  to  retain  the.  goods  ddivers 
« them  to  the  person  to  whom  they  were  ori^nally  condgned*— 

<  such  a  rule  would  be  highly  oppresave  to  carriers — a  earner  knows 

<  nothing  of  the  vendor.  In  the  case  of  a  conveyance  by  ship,  the 
^  master  signs  a  bill  of  lading  by  which  he  engages  to  deliver  the 

*  goods  to  the  consignee  or  his  order ;  and  if  he  deliyer  them  ac- 

<  cordingly,  it  can  hardly  be  supposed  that  he  thereby  subjects 
*•  himself  to  an  action,  because  the  vendor  has  a  right  to  stop  the 

<  goods  in  transUtt.     In  the  present  casei  however,  fuU  notice  was 

*  given  to  the  wharfinger  by  the  consigner,  and  no  deasand  was 

*  made  on  the  part  of  the  original  consignee.    The  consigner,  by 

*  letter,  demanded  po8Sesuon»  and  the  wharfinger  admitted  him* 
*•  self  to  be  in  the  nature  of  a  stakeholder,  bound  lo  deliver  accord- 

<  ing  to  the  right    Without  determining,  therefore^  whether  the 

*  wharfinger  would  have  been  liable  without  notice,  or  even  afler 
>  notice,  supposing  no  undertaking  to  have  been  made  by  him,  I 

<  think  it  clear  that  the  defendant  in  this  case^  having  und^ta- 

<  ken  not  to  deliver  the  goods  out  of  his  custody  till  he  was  c^- 

<  tain  of  a  safe  delivery,  is  answerable  to  the  plaintiff/  The  other 
judges  concurred.  Mills  v»  Batt,  2  B.  and  P.  457. 

687.  Upon  the  same  principle,  where  goods  are  sent  by  order  of 
the  vendee  to  a  packer^  they  are  held  to  be  in  transituy  while  in 
his  hands  *. 

688.  (3.)  By  stat  26  Geo.  III.  c.  50.  §  4.,  the  proprietor,  im. 
porter,  or  consignee  of  wine,  is  required,  within  twenty  days  after  the 
ship  has  been  entered  at  the  custom-house,  to  make  an  &itrj  of  the 
wine,  pay  the  duties,  and  land  the  wine ;  upon  failure,  th^  wine  is 
to  be  conveyed  to  the  king^s  warehouse,  and  if  the  duties  are  nol 
paid  within  three  months,  is  to  be  publicly  sold  to  defray  the  du* 


*  Btsnt  ▼.  IFari,  dted,  3  T.  R.  467.  In  another  case,  goods  consisting  of  silver 
plaU  were  held  to  he  attU  te  inmtUu  which  bad  been  delivered  to  « third  piriy  to 
have  the  vendee's  Ttnd  engcavedoa. them,,  hut  vrere  to  be  retiirned  to  tho  veador 
before  being  delivered  to  the  vendee,  and  the  engraver  being  a  perKm  usuallj  cm* 
plojed  by  the  t  endor,  Owetuom  v.  Mone,  7  T.  A  6i» 
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ties  and  expenses,  and  the  overplus  (if  any)  is  to  be  paid  to  the 
proprietor  or  other  person  authorised  to  receive  the  same. 

689.  In  the  following  case  it  was  held  that  a  quantity  of  wine 
ocdered  from  abroad,  and  deposited,  on  its  arrival,  in  the  king^s 
warehouse,  under  this  act,  was  still  in  transUu. 

The  wine  in  question  had  been  ordered  by  Leyland  and  Cragg, 
wine  merchants,  and  had  been  conugned  to  them,  and  they  had 
accepted  a  bill  for  the  price.  The  consignees  failed  after  the  ship^s 
arrival,  but  before  the  lapse  of  the  twenty  days ;  and  the  duties 
not  being  paid  within  that  time,  the  wine  was  removed,  in  terms 
•of  the  act,  into  the  king^s  cellar.  The  wine  was  cliumed  by  the 
assignees  of  Leyland  and  Cragg,  but  was  not  delivered  to  them. 
It  was  afterwards  cluraed  by  the  agent  of  the  vendors  on  the  day 
hefore  the  expiry  of  the  statutory  period  of  three  months.  The 
wine  was  not  given  up  to  either  party,  but  was  publicly  sold  for 
pajrment  c^  the  duties,  and  the  overplus  paid  to  the  broker.  On 
this  the  assignees  of  Leyland  and  Cragg  brought  an  action  against 
the  broker  for  the  overplus  of  the  price.  But  Lord  Kenyon  was 
of  opinion  that  the  vendors  had  a  right  to  stop  the  goods  in  trcm- 
Mu,  and  that  the  claim  made  by  them  was  a  sufficient  exercise  of 
that  right,  and  consequently  that  the  plainti£b  were  not  entitled  to 
recover  •. 

690.  II.  The  next  subject  of  inquiry  is,  by  what  acts  the  state 
of  iranriius  is  determined,  so  as  to  put  an  end  to  the  right  of  stop- 
page by  the  vendor,  and  to  vest  the  property  of  the  thing  sold,  ab^ 
soltUebf  and  indefeoHbly  in  the  vendee. 

•  691.  The  simplest  case  of  the  termination  of  the  state  of  tran- 
sUfM  is  where  goods  which  have  been  delivered  by  the  vendor  to  a 
middle  man  for  the  purpose  c^  being  conveyed  to  the  vendee,  are 
actually  received  by  the  latter  into  his  own  hands,  or  into  his  own 
repositories.  But  it  is  not  necessary,  in  order  to  put  an  end  to 
the  state  of  transihiSf  that  the  actual  poasession  of  the  thing  sold 
should  thus  be  attained  by  the  vendee  himself,  or  that  it  should 
be  actually  received  into  his  own  repositories* 

692.  (1.)  If  a  man  be  in  the  habit  of  using  the  warehouse  of  a 
wharfinger  or  packer,  &c.  as  his  own,  and  make  it  the  repoutory 
of  his  goods^  and  dispose  of  them  there,  the  transiius  will  be  at  an 
end  when  goods  sold  to  him  have  arrived  at  such  warehouse.  Per 
Chambre  /.  m  Richardson  v.  Gom^  8  B.  and  P.  127. 

•  Northey  and  Letrit  v.  Field,  1  Etp.  613.  Thii  doctnoe  wu  afterwardi  reeog- 
Bizcd  by  Lotd  BUenborough  in  a  caae  und«r  the  same  itatatc.    Vide  AUdt,  p.  389. 
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So,  in  an  flCtioQ  of  UoTer  for  good%  k  appeared  that  the  goods 

in  question  were  purchased  of  the  plaintiffii  at  Maadicater,  hy  one 

Moisserou,  (who  was  the  general  agest  in  Landoa  of  the  House 

ofLeGi»nd&CaofParis,)inU>enanieof  thathottse:  that  fay 

Moisseron^s  directions,  the  goods  were  sent  for  him  to  the  house  of 

the  defendant  in  London,  who  was  a  padoer^  and  thcj  amved 

there  on  the  Sd  Septembers  that  VKpaa  their  armal  Muiassiua 

came,  and  had  some  of  the  goods  unpacked  and  sent  away^  asid 

the  remainder  repacked :  that  on  7th  September^  while  the  goodb 

so  repacked  remaioed  in  the  house  of  the  defiendant,  newsamved 

that  Le  Grand  8c  Ca  had  failed ;  upon  which  the  phuntiA  daim» 

ed  the  goods  as  in  iroHsUu.    But  the  Court  of  Conunen  Plena 

held  that  thej  were  no  longer  in  iranaUu  after  their  arri^  at  the 

warehouse  of  the  packer.     Lord  Jlvmilejf,  C.J.  said  ^  these  goods 

were  not  sent  to  the  defendant  to  be  deUvered  bj  him  to  the 

house  of  Le  Grand  &  Co*  at  Paris,  but  thqr  were  sent  to  Mob». 

seron,  the  agent  of  that  house  in  London,  and  woe  there  ta 

await  his  [disposal,  he  bnng  invested  with  authority  to  send 

them  to  such  market  aa  he  should  think  most  adrisaUe.    The 

goods  therefore  were  received  by  the  defendant,  not  on  the  no* 

count  of  Le  Grsnd  &  Co*  but  on  that  of  Moisseron.    The  de^ 

livery  to  the  defendant  was  clearly  a  delivery  to  Moisserao,  nU 

although  the  goods  were  intended  for  exportation ;  and  indeed 

his  conduct  shews  that  they  were  so  considered,  rinoe,  after  thorn 

arrival  at  the  defendants  house,  he  ordered  some  to  be  nnpnck* 

ed  and  sent  away,  and  the  remainder  to  be  lepaeked.    None  ct 

the  cases  cited  therefore  apply  to  the  present.    Indeed  BioioDe^ 

ron  mi^ht,  if  he  had  so  pleased,  have  made  London  the  place  of 

their  ukimote  destination,  and  disposed  of  the  goods  thensu* 

The  other  judges  concuned  in  this  opimon.    Leeck  v.  Wrigki, 

3  Bw  and  P.  mi 

.  The  following  case  waadedbdedon  the  same  prin^Ifc    It  was 

an  action  of  trover  for  goods  at  the  instance  of  the  aBsigneea  of  n 

bankrupt,  where  it  appeared  that  the  goods  in  question  hnd  been 

ordered  by  the  bsnkrupt,  who  was  a  meidhant  in  London^  fiom 

Messrs.  Wsfter  of  Manchestei^  and  were  fosenidwl  fay  thms 

addressed  to  thehankrupt^  «l  the  Bull  and  Montb  In%  <m  the 

IMi  of  Mardu    On  the  aSd  March,  the  goode  wcae  nnit  fines 

the  Bull  and  Mouth  Inn,,  to  the  house  of  die  defendant,  wbo  was 

a  packer,  not  in  consequence  of  any  orders  as  to  these  particular 

goods,  bui  in  consequence  of  a  general  ocder  fixnn  the  banknipi 

1 
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to  acnd  all  goods  directed  to  him  to  the  defendanCs  house.  On 
the  11th  of  Maitb,  the  bankrupt,  who  lived  in  lodgings,  and  had 
no  warehouse  of  his  own,  absconded,  leaving  no  clerk  to  accept 
goods  or  (urders  from  him*  On  the  arrival  of  the  goods  at  the 
defendant's  house,  they  w«re  bookied  in  the  name  of  the  bankrupt, 
and  afterwards  the  defendant,  not  knowing  that  he  had  absconded, 
had  them  unpacked  to  ascertain  of  what  they  cosisisted.  On  the 
Slst  Messrs.  Walkers  claimed  the  goods,  on  learning  the  situation 
of  the  bankrupt :  but  the  defendant  refused  to  deliver  them,  and 
the  Court  of  Common  Pleas  held  unanimously  that  the  goods 
were  no  longer  in  trtmdtu  after  their  arrival  at  the  defendant's 
bouse.  Lord  Aioanleyj  C.  J.  said  on  this  point,  <  The  question 
is,  whether  under  the  drcumstances  of  this  ease,  the  delivery  of 
the  goods  to  the  packer  is  to  be  considered  as  a  delivery  to  the 
bankrupt  ?  Undoubtedly  there  are  cases  in  which  packers  and 
whafingers  are  to  be  considered  as  middlemen:  but  there  may 
always  be  a  question,  whether  in  the  particular  case  they  are  to 
be  so  considered  or  not  Such  was  the  question  in  Michtifdaon 
v.Gois^  SB.  mid  P.  119*;  and'mMUU  v.  Ball,  8B.andP. 
457.  In  the  last  of  these  cases^  we  heU  the  wharfinger  at 
Exeter  to  be  merely  a  middle  man ;  for  though  he  paid  the 
frdght  and  charges  up  to  that  place,  yet  he  was  not  authorised 
to  impeach  them,  or  meddle  with  them,  but  was  only  one  of  the 
hands  by  whidi  the  goods  were  to  be  forwarded  to  North  Taw. 
ton,  the  place  of  their  ultimate  destination.  In  the  case  o£Jtichard-- 
Sony.  Go9Sf  it  was  not  necessary  for  us  to  dedde,  whether  the  wharf, 
inger  was  a  middleman  or  not,  for  the  case  was  decided  on  the 
ground  that  the  consignee  of  the  goods  had  countermanded  his  or* 
derf  but  my  brother  Cbambre  intimated  in  his  opinion,  and  I  per. 
fectly  agreed  with  him  at  the  time,  that  if  a  man  be  in  the  habit 
of  using  the  warehouse  of  the  wharfinger  as  his  own,  and  make 
that  the  repository  of  his  goods,  the  irans%h$8  will  be  at  an  end 
when  the  goods  arrive  at  such  warehouse.^  (After  referring  to 
other  cases,  his  Lordship  concluded.)  <  In  this  case,  it  seems  to  me 
impossible  to  raise  a  doubt,  whether  the  iragintui  was  at  an  end 
or  not :  for,  if  the  bankrupt  had  no  warehouse  to  receive  tibe 
goods  but  that  of  the  packer,  the  iransitus  never  could  be  at  an 
end  if  it  did  not  end  there.  Under  all  the  circumstances  of  the 
case,  I  am  dearly  of  opinion  that  the  consignors  were  not  en« 
titled  to  consider  the  defendant  in  the  light  of  a  mere  packer, 
and  to  stop  the  goods  m  his  custody/    Heath  J.  <  The  very  ex« 
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<  pression  <  stoppage  in  iranniUf  ex  v%  termini^  implies  that  ther^ 

<  must  be  a  place  of  ultimate  delivery  of  the  goods.     If  the  banf:* 

<  nipt  in  this  case  had  possessed  a  warehouse  of  his  own,  and  the 

<  packer  had  merely  taken  them  as  a  middle  man,  the  consignors 

*  might  have  stopt  them.     But  here  there  being  no  other  place  of 

<  delivery  than  the  warehouse  of  the  packer,  the  goods,  when  ar- 

*  rived  there,  had  come  to  their  last  place  of  delivery,  and  conse- 

*  quently  were  no  longer  liable  to  the  right  of  stoppage  in  transit 

<  tuJ*    The  other  judges  delivered  similar  opinions  *• 

693.  (2.)  Although  the  goods  have  neither  been  actually  de* 
livered  into  the  hands  of  the  vendee,  nor  lodged  in  his  own  ware- 
house, or  in  the  warehouse  of  another  which  he  is  in  the  habit  of 
using  as  his  own,  yet  in  the  following  case  *  of  goods  sent  by  a 

<  waggon,  which  arrived  at  the  inn  in  London,  where  the  waggon 

<  usually  put  up,  and  were  there  attached  by  a  creditor  of  the  ven- 
'  dee,  according  to  the  custom  of  London,  and  which  in  that  situ- 

*  ation  were  claimed  by  his  assignees,  he  having  become  bankrupt, 

*  and  marked  by  the  assignee,  it  was  held  that  the  vendor  could 

<  not  afterwards  countermand  the  ddiveiy,  the  goods  being  deemed 

<  to  have  arrived  at  the  end  of  their  destined  journey,  tfnd  the  as- 

<  signee  to  have  done  that  which  was  equivalent  to  taking  actual 
( possession,  the  removal  of  the  goods  being  impracticable  on  ac- 
^  count  of  the  attachment,^  Abbott^  S86. 

The  question  occurred  in  an  action  of  trover  for  a  quantity  of 
files  brought  against  the  aissignees  of  a  bankrupt  who  had  ordered 
the  goods  from  the  plaintiffs.  The  plaintiffs  were  manufacturers 
at  SheflSeld,  and  the  goods  were  ordered  from  them  on  the  31  st  of 
October.  On  the  14th  November  they  were  sent  by  a  waggon,  di- 
rected to  the  bankrupt  in  London,  The  waggon  being  overload- 
ed, the  goods  were  afterwards  taken  out,  and  put  into  die  defend- 
ant's waggon,  which  brought  them  to  the  Castle  and  Falcon  Inn  . 
in  London  on  2^d  November.  On  their  arrival,  the  goods  were 
attached  by  certain  creditors  of  the  vendee,  who  had  in  the  interim 
been  declared  a  bankrupt.  After  the  attachment,  the  provisional 
assignee  under  the  commission  demanded  the  goods  of  die  carrier, 
and  put  his  mark  on  the  cask  in  which  they  were  contained,  but 
did  not  take  the  goods  away.     A  few  days  afterwards,  the  pbun- 

*  ScoU  V.  PctUt,  3  B.  and  P.  469.  Th«  dediiou  of  Uiis  cMe  and  Um  fi«ocdii« 
was  expfessty  approved  of,  and  the  doctrine  held  as  esUhliahed,  in  the  recent  case  of 
Hcwe  V.  Picl^d,  1  Moore,  5tG,  the  circumstancca  of  which  were  exactly  umilar  im 
thoM  of  Leeds  v.  Wrighi. 
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tiffii  wrote  to  the  carrier,  direding  binif  in  case  the  goods  were  not 
delivered,  to  keep  them  in  his  warehouse.    They  afterwards  de- 
nurnded  the  goods  from  the  carfier  i  but,  on  the  attachment  being 
withdrawn,  he  delivered  them  up  to  the  assignees,  upon  which  this 
action  was  brought  to  recover  the  amount    But  the  Court  of 
Cog^s  Bench  were  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover,  the  right  of  stoppage  being  gone  before  they  claimed 
the  goods  from  the  carrier.    Lord  Kenyon  said,  ^  The  doctrine  of 
stopping  goods  in  trmuUu  is  bottomed  on  the  case  of  Snee  v. 
PresccU^  where  Lord  Hardwicke  established '  a  very  wise  rule, 
that  the  vendor  might  resume  the  possession  of  goods  consigned 
to  the  vendee  before  delivery,  in  case  of  the  bankruptcy  of 
the  vendee.     On  this  all  the  other  cases  are  founded.     There 
have  indeed  been  cages,  where  nice,  distinctions  have  been 
taken  on  the  fact,  whether  the  goods  had  or  had  not  got 
into  the  possession  of  the  vendee;  but  they  all  profess  to  go. 
on  the  ground  of  the  goods  being  m  iransUu  when  .they  were 
stopped.    As  to  the  necesnty  of  die  goods  coming  to  the  ^<  cor- 
par«J  touch^  of  the  bankrupt,  that  is  merely  a  figurative  expres- 
sion, and  has  never  been  literally  adhered  to.    For  there  may  be 
an  actual  delivery. of  the  goods  without  the  bankrupts  seeing 
them ;  as  a  delivery  of  the  key  of  the  vendor^s  warehouse  to  the 
purchaser.    In  order  to  decide  this  case,  it  is  material  to  attend 
to  the  dates.    On  the  S4th  of  November,  the  provisbnal  asogiw 
ment  was  made  to  Wells,  who  on  .the  sameday demanded  the 
goods  in  question  of  the  defendant.Hunt,  and  ptU  hi$  mark  on 
the  cask.    Now,  it  is  s^d  that  this  should  have  been  done  by  the 
bankrupt  himself;  but,  by  the  as»gnment,  he  was  stripped  of  all 
his  property,  which  was  then  vested  in  the  provisional  assignee.- 
Therefore,  if  a  corporal  touch  were  necessary  to  defeat  the  right' 
of  the  vendors,  it  took  place  here.    It  is  true  the  provisional  as- 
signee did  not  alter  the  situation  of  the  goods ;  but  they  were 
then  arrived  at  the  end  of  their  destined  journey,  and  deposited 
in  a  place  where  they  would  have  remained  till  the  bankrupt 
could  have  carried  them  to  a  warehouse  of  his  own.    All  this 
happened  on  the  24th  of  November ;  and  it  was  not  until  the 
2Stb  of  that  month  that  the  vendor  wrote  to  countermand  the 
delivery  of  the  goods.    But  that  was  too  late,  for  the  goods  were 
no  longer  in  transitu ;  they  were  then  in  the  possession  of  the 
-party  to  whom  they  were  consigned,  or  of  those  who  represented 
him/    The  other  judges  concurred,  EUis  v.  Hunij  3  T.  R»  464. 


^ 
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6M.  (8.)  It  wMbdd,  in  the  foUowin^  ca«^  thftt  if  goods  wtiieb 
have  been  sent  by  tbe  vendor  to  tfatfTteddee  be  deported  in  a  ware- 
house, which  the  agent  of  the  venSiee  has  Mred  for  the  pnrposp^ 

the  ^oitji^iia  will  be  determined)  Aoi^h  tf  is  miendid  Aai  Aey 
shmU  be  t^iermardgjbfwanbdjhom  iheJlrH  place  qfdqmH  to  ike 
vendee's  absde^  ike  iMmsKtefiaee  ef  Hkeifr  destinoHon. 

The  facta  wei^,  that  Wright,  a  manufacturer  at  Norwich, 
agreed  with  Shevill  for  the  purchase  of  some  pipes  of  wine. 
SheviU  wrote  to  Farquharson,  his  oorrespond^t  in  London,  to 
send  the  wine.  Farquharson  bought  it  accordingly  ftom  Bmi- 
ford  and  Ca^  and  shipped  it  to  Yarmouth,  in  order  that  it  might 
be  afterwanb  oowir^«d  to  Wright  On  the  amral  of  the  wine  sit 
Yarmouth,  an  agent  fur  Wright  reeeiyed  it  fbi^him,  and  depoHted 
it  in  aeellar  hired  from  the  defendant  Laws,'  the  rent  being  to  be 
paid  by  Wright;  A  hw  days  after,  Wright  came  to  Ki»  imirfi, 
and  tasted»iko  wine  and-  Mk  samples.  Afterwards  Bamford  and 
Company,  suqpeodng  the  credit  of  Farquharson,  to  whom  they 
had  said  the  wine,  stappoA  it  in  Lawes^  possesdon.  Wright  upon 
thisbrou|^t  an  action  against  Lawes  to  lecover  die  wine,  and 
Iiord  JTmyoii  bdd  that  he  was  entitled  to  recover,  although  itwss 
contended  that  as  Wright  lived  at  Norwich,  the  goods  must  6e 
deemed  to  have  been  tn  transitu  till  thiey  airived  there,  the  usual 
course  bring  to  put  them  into  lighters,  and  forward  them  to  Nor- 
wich. Lord  Kemfon  said,  <  There  is  no  colour  ffar  saying  that 
these  goods  were  m  transUu.  I  once  said,  that,  to  oonftr  a  pro- 
perty on  the  condgnee,  a  corpora^  touch  was  necessary.  Iwish 
the  eapresdon  had  never  been  used,  as  it  says  too  rncicfa ;  but 
here,  if  a  corpora)  touch  was  necessary  to  oonftr  a  property  on  the 
conrignee,  it  had  taken  }daoe ;  but  all  that  is  necessary  is,  that  the 
coadgnee  exerdse  some  act  of  ownership  on  the  property  con- 
signed to  him ;  and  he  has  done  so  here :  he  has  paid  for  the  waire- 
bouse-room ;  haa  tasted  and  taken  samples  of  the  wines.  But  it 
is  said,  they  have  not  reached  the  plmntilf  ^s  place  of  abode,  where 
they  were  to  be  ultimately  delivered ;  but  I  think  there  was  a 
complete  delivery  at  Yarmouth.  If  an  action  was  brought  agunst 
the  plmntiff  for  the  priee  of  the  wines,  was  not  the  delivery  at 
Yarmouth  such  a  delivery  as  would  make  him  liable  for  goods 
sold  and  delivered  ?  I  think  it  would :  the  consignee  had  then 
ceased  to  have  any  further  care  of  them ;  he  had  delivered  them 
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<  to  the  pMtttiir«  ^^  acoofding  to  Ae  UU  of  h^g ;  \m  fe- 

<  qponalbilitj  m$s  then  at  an  end,  and  it  was  t-mnsfenrMl  to  Ae 

*  plaimiff.    I  am  therefere  of  opinion,  that  the  delivery  was  oom- 

*  plate ;  and,  of  ooovse,  that  there  was  no  light  in  Bamibrd,  Bruin, 

<  and  Company,  to  stop  them  in  frainsUu^  Wrigk4^  ▼.  Lawes^  4. 
'  JSip*  88. 

69Sw  (4ii)  In  the  following  case,  it  was  decided,  that  when  goods 
have  so  ftr  anived  at  the  end  of  thor  jouraey,  as  to  hare  been 
delivered  to  the  yendee^s  agent  at  a  sea  port,  with  whom  they  are 
to  icmain  until  the  vendee  sends  enlers  for  shipping  them  to  a 
foreign  oountiy,  Ae  tranat  is  at  mi  end,  and  being  once  at  an 
end,  it  cannot  commence  de  now^  merely '  because  the  goods  atie 
again  to  be  sent  to  a  new  mid  ulterior  destination  The  lisamed 
judges  who  enpiessi'd  this  opinion,  at  the  same  time  expressed 
thmr  disapprobation  of  a  dedrion' which  ajypears'tobeineonnstent' 
ivnth  it,  which  was  pronounced  in  oneof  the  earlier  cases  befiare 
Lord  Mansfield.  The  aetibn  was  trover  fbr  18  bale9  cotton  twist, 
and  it  appeared  that  the  goods  had  been  fiimished  by  the  defend- 
ants, cotton  dealers  at  Manchester,  to  the  Battiere  of  London, 
whose  course  of  dealing  was  to  send  orders  to  Ae  defendantfr  for' 
similar  goods  to  be  forwarded  to  Metcalfe  and  Company  at  RtiU, 
in  ord^  to  be  shipped  to  the  Biittiers*  correspondents  at  Hamburgh. 
When  such  goods  arrived  at  Hiill,  the  Metcalfes  recrived  ordere' 
fRMS  the  Battlers,  when,  and  to  whom,  to  ship  them^  The  goods  in 
question  were  sent  by  the  defendants  to  Hull,  in  consequence  of  an 
order  directing  them  <  to  be  packed  in  bales,  mariked  6.  S.,  (and  a 

<  oartam  mark,)  for  orderv  and  tobefbrwaxded  to  Messrs  Metcalfe 

<  and  86ns,  to  be  shipped  for  Hamburgh  as  usual.*  The  Battiers 
having  fmkd,  one  of  die  defendants  pioeeeded  to  Hull  and' 
stopped  the  goods  in  the  hands  of  the  Metcalfesi  Four  of  the 
bales  had  been  actually  shipped  on  board  a  vessel  for  Hamburgh, 
but  were  afterwards  landed  and  returned  to  the  defendants  with 
the  rest  which  had  remained  in  the  warehouse  of  the  Metcalfes. 
Upon  this  case,  a  majonty  of  the  judges  of  the  Court  of  King^s 
Bench  were  of  opiniea  that  the  tranmius  was  at  an  end  when  the 
goods  reached  the  Metoalfes,  although,  upon  another  point,  the 
case  was  decided  in  favour  of  the  defendants.  Upon  the  point 
now  under  consideration,  JLord  EBenbarongk,  C.  J.  said,  <  the 

<  strongest  cases  cited  by  the  defendants*  counsel  in  favour  of  their 

<  right  to  stop  in  iransikh  tire  the  cases  of  Hunier  v.  Beak,  cited 

<  in  EOia  ▼.  HnrU^  3  T.  R.  467.,  and  Skkci  v.  La  Riviere^  cited 
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'  in  BohaingJc  ▼.  Ingtts^  8  Eoit^  3S1.    As  to  the  first  of  these 

<  casesy  Hunter  v.  Bealj  in  which  it  is  said  that  the  goocb  must 

<  come  to  the  corporal  touch  of  the  vendees,  in  order  to  oust  the 

*  right  of  stopping  in  tranri^  it  is  a  6gurative  expression,  rare^  < 
<ly,  if  ever  strictly  true*     If  it  be  predicated  of  the  vendee^S' 

<  own  actual  touch,  or  of  the  touch  of  any  other  person,  it  comes  in ' 

<  each  instance  to  a  questiiuiy  whether  the  par^  to  whose  touch  it 

*  actually  comes  be  an  agent,  so  far  representing  the  principal  as 

*  to  make  a  delivery  to  him,  a  full,  effectual,  and  final  defiveiy  to 

<  the  principal,  as  contnudistinguished  from  a  delivery  to  a  person 

<  virtually  acting  as  a  carrier  or  mean  of  conveyance  to,  or  on  ac- 
^  count  of  the  principal  in  a  mere  course  of  transit  towards  him. 

<  In  HurUer  v.  BeaUj  Sittings  after  Trin.  1785,  before  Lord  Mmm^ 
^Jidd^  I  cannot  but  consider  the  transit  as  having  been  onoe  com- 

<  pletely  at  an  end  in  the  direct  course  of  the  goods  to  the  vendee^ 

<  i.  e.  when  they  had  arrived  at  the  innkeeper^s,  and  were  aftar- 
«  wards,  under  the  immediate  orders  of  the  vendee,  thence  actually 

<  launched  agalnin  a  course  of  conveyance  Jirom  him  in  their  way 

<  to  Boston,  being  in  a  new  direction  prescribed  and  communica- 

<  ted  by  himself;  and  if  the  traneii  be  once  ai  an  end,  the  deiiverjf 

<  if  compleUi  and  the  transiius  for  this  purpose  cannot  commence 
*de  fiopo,  merely  because  the  goods  are  again  sent  upon  th&r  tra« 

*  vels  towards  a  new  and  ultericu:  destination.^  (His  Lordship 
then  distinguished  the  ease  from  Stokee  v.  La  Riviere^  and  othor 
cases  where  the  state  of  the  iramiius  had  been  held  to  continue  in 
circumstances  apparently  similar ;  and,  on  the  other  hand,  referred 
to  Leede  v.  Wright^  and  ScoU  v.  PetiUf  as  authorities  against  the 
right  of  stoppage  in  the  present  case.     He  then  proceeded,  *  Hece, 

<  as  in  those  cases,  the  goods  had  eofar  gotten  to  the  end  of  their 
^Joumejff  that  they  waited  for  new  orders  from  the  purduuer  to 

<  put  them  again  in  motion^  to  communicate  to  them  another  sub- 

<  stantive  destination,  and  that  without  such  orders  they  would 

<  continue  stationary ."* 

Groee^  J.  *  was  of  opinion  that  the  right  to  stop  t n  transitu  was 

<  not  at  an  end  when  the  defendants  took  possession  of  the  goods.^ 

Lawrence^  /.  <  agreed  with  Lord  Ellenborougfa  that  the  goods 

<  had,  before  their  stoppage  by  the  defendants,  arrived  at  their 

<  ultimate  place  of  destination  as  between  those  parties,  and  con- 

<  sequently  that  they  had  no  right  to  stop  them  as  in  transitu.^ 

Le  BlanCj  J.  <  agreed  that  the  transit  of  the  goods  was  at  an 

<  end  before  they  were  stopped  by  the  defendants ;  as  between  the 
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buyer  and  teller  they  were  arrived  at  the  place  of  their  destina- 
tion, when  they  got  to  the  possession  of  the  Metcalfes  at  Hull : 
for  till  the  Metcalfes  received  directions  from  the  Battiers,  they 
did  not  know  where  to  send  the  goods.  The  warehouse  of  the 
Metcalfes  at  Hull  must  therefore  be  considered  as  the  warehouse 
of  the  Battiers.  With  respect  to  the  case  of  Hunter  v.  Beal^  he 
observed,  that  the  merchants  there  (the  vendees)  having  given 
the  goods  a  different  direction  after  they  got  to  the  inn,  and  be- 
fore they  were  stopped,  he  should  have  thought  that  the  transit 
was  at  an  end,^  IHxon  v.  Boidunny  5  EoH^  175. 

696.  (5.)  It  was  formerly  stated,  that  delivery,  either  into  a 
general  ship,  or  into  a  ship  wholly  chartered  by  the  vendee,  did 
not  put  an  end  to  the  state  of  transitus,  {Supra^  No.  684.)     '  But 

<  where  a  ship  had  been  hired  by  the  consignee  for  a  term  of  years, 

<  and  was  fitted  out,  victualled,  and  manned  by  him,  and  goods 

<  were  put  on  board  thereof,  to  be  sent  by  him  on  a  mercantile 

<  adventure,  for  which  he  had  bought  them,  it  was  held  that  the 

*  consignor  could  not  stop  them ;  the  consignee  being  in  that  case 
^  the  owner  of  the  ship  pro  tempered  and  the  delivery  of  the  goods 

<  on  board  thereof  being  equivalent  to  a  delivery  into  a  warehouse 

<  belonging  to  bim,^  Albottj  386. 

This  doctrine  was  delivered  in  a  case  which  is  not  separately  re« 
ported,  but  of  which  the  following  account  is  given  by  Mr.  Jus- 
tice Lawrence  in  BohUimgk  v  Ingtia,  8  East,  896.     <  The  bank- 

<  rupts.  Hunter  and  Company,  were  in  possession  of  a  ship  Ut  to 

<  them  Jbr  a  term  of  three  years  at  L.  5S,  10s.  per  month, 
*'  they  finding  stock  and  provisions  for  the  ship,  and  paying  the 

<  master,  during  which  time  they  were  to  have  the  entire  disposi- 

<  tion  of  the  ship,  and  the  complete  control  over  her.     The  ship 

*  had  been  one  voyage  to  Alexandria,  and  had  the  goods  put  on 

<  board  her  to  carry  them  on  another  voyage  to  the  place,  not  for 

<  the  purpose  of  conveying  them  from  the  plaintiffs  (vendors)  to 
<the  bankrupts,  (vendees)  but  that  they  might  be  sent  by  the 

<  bankrupts  upon  a  mercantile  adventure,  for  which  they  hod 

<  bought  them.     There  the  delivery  was  complet&^ 

697.  (6.)  It  was  held  in  the  following  case,  that  where  goods 
are  ordered  to  be  sent  by  sea  from  a  distance,  if  the  shipmaster 
^ves  a  receipt  to  the  vendee,  bearing  that  the  goods  are  received 
Jrom  Aim,  the  right  of  stoppage  is  thereby  determined. 

The  goods  in  question  were  purchased  by  Noble  of  London, 
firom  Cross  and  Company  of  Glasgow,  and  ordered  to  be  sent  by 

8i 
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sea  to  London.  On  the  goods  being  shipped,  the  shipping  eom^ 
pany  gave  a  receipt  in  the  following  toms :  *  Bjsom^Jrom  Mr. 

<  Joshua  NMe^  three  boxes,  &e.,  to  be  shipped  fit  Leith  in  the 

<  Hope,  deliverable  at  Glasgow  wharf,  London.'*  On  the  arrivid 
of  the  goods  they  were  demanded  by  Noble,  who  produced  to 
the  wharfinger  the  invoice  and  the  receipt  above  mentioned,  but 
the  wharfinger  refused  to  deliver  the  goods>  on  the  ground  thai 
Cross  and  Company  had  in  the  interim  given  him  notice  not  te 
deliver.  It  was  maintained  by  the  vendors,  in  ih^ first  place,  that 
the  goods  had  been  obtained  by  fraud ;  and,  in  the  seoand  plaee^ 
that  the  goods  were  still  in  tranriiUn  and  liable  to  stoppage,  the 
payees  of  the  bills  granted  for  the  price  being  insolvent.  But, 
npon  the  latter  point,  Gibbs,  C.  /,  said,  <  I  am  inclined  to  think 

<  that  the  vendors  have  lost  th^  right  to  slop  m  troMiiu ;  they 

*  have  not  taken  a  receipt  from  the  Glasgow  Company  lo  tkem- 

*  selves^  which  they  might  have  done,  but  bate  suffered  them  to 

*  give  an  absolute  and  unoonditional  receipt  to  the  plaintiil    I 

*  have  doubts  upon  this  part  of  the  c«se,  and  will  reserve  the 
f  point^  Afterwards,  upon  an  application  ftir  a  new  trial,  the 
Lord  Chief  Justice  observed,  that  '  although  he  had  reserved 

*  the  point  of  stoppage  in  transi^Uj  he  was  of  opimon,  and  die 
^  court  concurred  with  him,  that  there  was  too  pretence  for  exttci- 

<  sing  that  right  i  that  the  delivery  of  Cross  and  Company  to  th^ 

*  Shipping  Company  at  GUusgow  was  a  complete  deUvery ;  and 

<  that  the  Company,  by  the  receipt  which  they  weie  empowered 

<  to  give,  had  recognized  the  right  of  property  in  the  plaintiff,* 
N(Ale  V.  Jdams^  Holty  248. 

698.  (7.)  A  delivery  to  the  vendee  of  a  pmi  of  the  goods  sold 
by  an  entire  contract  puts  an  end  to  the  state  of  ^amitus  with  re- 
gard to  the  whok. 

Thus  George  and  Henry  Browns  ordered  Slubey  and  Smith 
to  send  7061  bushels  of  wheat  to  be  paid  for  at  a  future  day.  The 
wheat  was  shipped  at  Baltimore  on  botfd  the  Pomona,  the  bills  of 
lading  deliverable  to  the  venders.  Before  the  ship^s  arrival  the 
wheat  was  sold  by  the  consignees  to  Scott.  When  the  ship  affirr- 
ed,  800  bushels  were  taken  out  by  Scott^s  agent,  but  the  Browns 
becoming  bankrupt,  the  original  vendor  gave  notice  to  the  master 
to  stop  delivery.  The  court  were  of  opinion  that,  under  the  or* 
cumstances  of  this  particular  case,  <  4ie  tranrifus  was  ended  by 

<  the  delivery  of  the  800  bushels  of  wheat,  which  must  be  taken 

<  to  be  a  delivery  of  the  whple,  thore  appearing  no  intentioii,  ci* 
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<  tbier  previous  to  or  at  the  time  of  tb^  deiiyeryi  to  aeparnte  part 
*  of  the  cargo  from  the  rest  V 

699.  III.  The  next  subyect  of  inquiry  is,  by  what  acts  on  the 
part  of  the  vendee  the  right  of  stoppage  is  barred,  although  at^ 
the  time  when  these  act9  are  performed,  the  goods  are  yet  on  their 
journey,  and  have  pot  yet  reached  th^  vendee, 

700.  (1.)  When  goods  are  swt  by  sea,  and  a  bill  of  lading  in- 
dorsed has  been  transmitted  to  the  vendee,  the  vendor  loses  his 
right  of  sloppng  tfi  trauriiu^  if  the  bill  of  lading  has  been  assign- 
ed, before  he  exercises  this  rtgbt^  Iq  a  bona  ^fide  onerous  asagnee, 
although  the  goods  are  still  on  their  voyage  and  have  not  arrive^ 
at  their  destination.  This  rule  was  established  after  solemn  ai^gu- 
ment  and  deliberation  in  the  case  of  Lickbarrow  v.  Mason.  This 
case  is  so  well  known,  and  has  been  so  often  referred  to,  that  I 
do  not  think  it  necessary  to  state  the  particulars  of  it  at  length  in 
this  place.  The  very  learned  and  elaborate  arguments  which 
wiere  delivered  by  the  judges  in  the  different  stages  of  the  case  will 
be  found  in  the  books  referred  to  in  the  note  f. 

701.  The  assignee  of  a  bill  of  lading,  in  order  to  be  secure 
agidnst  the  claim  of  the  original  vendor,  must  not  only  have  given 
a  valuable  consideration  for  it,  but  be  must  also  have  acted  with 
fairness  and  honesty.  If,  therefore,  at  the  time  when  he  takes  the 
asdgnation,  he  knows  that  the  vendee  is  in  insolvent  circumstan- 
ces, and  has  either  accepted  no  bill  for  the  price,  or  that  a  bill 
which  has  been  accepted  is  not  li)cely  to  be  paid,  the  interporition 
of  himself  in  that  case  between  the  vendor  and  vendee,  in  order  to 
assist  the  latter  to  disappmnt  the  just  rights  and  expectations  of 
the  former,  would  be  an  act  done  in  fraud  of  the  vendors  right 
to  st^  in  iransiiu^  and  would  not  be  available  to  the  assignee. 
Per  Lord  EUenhorough^  C.  J.  m  Cuming  v.  Broun^  9  East,  614l 

The  following  case  affords  an  example  of  the  application  of  such 
an  exception  to  the  general  rule : 

The  action  was  trover  for  705  pigs  of  lead,  which  had  been 
bought  from  the  defendants  by  Edward  Hague,  and  ordered  to  be 
shipped  to  Bouen.  The  lead  was  shipped,  and  the  Inll  of  lading 
blsmk  indcH'sed  was  sent  to  Hague.    The  plaintiff  afterwards  gave 

•  Stnffey  v.  He^mrd^  %  U.  il.  504b  See  Bammondt  v.  AnderMmt  I  N.  A,  69. 
when  the  above  case  wm  referred  to  as  having  establUhed  a  general  rule. 

f  Liekharrow  v.  JfatOHf  S  7*.  IZ.  S3.:  Maton  v.  Lickbanvm^  1  H.B,  3^7.  See  opi- 
Dion  of  Mr.  Jfuitice  Bulter  delivered  In  the  House  of  Lords,  0  Eatt,  th  in  noli/.  AS" 
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Hague  his  acceptances  for  L.  700,  and  in  return  received  the  lull 
of  lading,  and  at  the  same  time  an  obligation  by  Hague  <  in  case 
*  the  said  lead  is  not  remitted  for  by  the  time  these  bills  fall  due, 
^  that  they  shall  be  renewed  for  two  months  longer.**    The  Inlls 
were  paid  by  the  plaintiff  when  due.     Five  days  after  granting 
these  bills  the  plaintiff  agreed  to  a  partnership  concern  in  the  lead 
with  Hague,  the  lead  being  to  be  accounted  for  to  the  former,  the 
pro6t8  divided,  &c.     The  vessel,  after  sailing,  was  forced  back  by 
a  storm,  and  Hague  having  failed,  without  paying  the  price  of  the 
lead  to  the  defendants,  the  lead  was  stopt  in  tranniu  and  taken 
possession  of  by  them.    Upon  this  case  the  Court  of  Kng*s  Bendi 
was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover.    Lord 
Kent/on,  C.  J,  said,  <  this  appears  to  be  a  harsh  demand  agwnst 
'  these  defendants,  who,  it  is  confessed,  have  not  received  the  va- 
lue of  the  goods  in  question.     The  first  case  on  this  subject  is 
that  of  Snee  and  Prescotty  before  Lord  Hardwiche,  who  was  of 
opinion,  that  where  a  merchant  has  sold  goods,  which  have  not  in 
fact  been  delivered  nor  paid  for,  he  may,  while  they  are  tfi  irtm* 
siiUf  obtain  the  possession  of  them  again  by  any  means  short  of 
absolute  violence.    But  the  case  of  Lickbarrow  and  Mason  has, 
in  my  mind,  very  properly  narrowed  the  extent  of  that  doctrine. 
That  case  was  decided  on  principles  of  policy  and  common  ho- 
nesty ;  it  was  there  said,  that  if  the  goods  come  into  the  hands 
of  a  third  person  for  a  valuable  consideration,  bona  Jlde,  and 
without  notice,  be  shall  not  be  prejudiced,  because  the  consigner 
was  so  incautious  as  to  trust  the  goods  out  of  his  possession  with- 
out payment     But  this  case  is  widely  different  from  that  of 
Lickbarrow  and  Mason,  and  is  virtually  the  case  of  Snee  and 
Prescott     It  was  ingeniously  put  by  the  plaintiff  ^s  counsel  that 
there  was  an  interval  of  five  days  in  which  the  plaintiff  in  this 
cause  must  be  considered  as  the  purchaser  of  these  goods  for  a 
valuable  consideration,  without  notice,  under  a  Utie  which  was 
indefeasible.     If  the  fact  were  so,  to  be  sure  the  consequences 
which  he  stated  would  necessarily  have  followed.     But  during 
that  interval,  the  plfuntiff  was  not  in  such  a  situation ;  he  had  not 
then  paid  for  the  goods,  and  then  he  stood  in  the  situation  of 
the  holder  of  a  bill  of  lading  without  having  paid  for  the  goods, 
when,  according  to  the  opinion  of  Lord  Hardtrickej  in  the  case 
of  Snee  and  Prescott,  he  had  no  right  to  them  as  agunst  the  origi- 
nal consignor.     On  this  ground,  therefore,  I  am  of  opinion  that 
the  case  of  Lickbarrow  and  Maeon  is  not  shaken  by  this  deter- 
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<  mination ;  but,  on  the  very  ground  on  which  that  case  was  deci- 

*  dedy  I  think  that  the  defendants  in  this  case  had  a  right  to  de- 

*  tain  these  goods.** 

Aahurst^  J.  after  alluding  to  LickbarroaPa  case,  fsaid,  <  It  seems 

<  to  me  that  there  are  particular  circumstances  in  this  case  which  dis- 
'  tinguish  it  from  that,  because  it  appears  upon  the  contract  made 

<  upon  the  81st  of  March,  that  the  plaintiff  made  himself  a  complete 

*  partner  with  Hague  quoad  this  transaction.    And  he  not  only 

*  made  himself  a  partner,  but,  by  the  terms  of  the  contract,  he 

*  made  himself  the  paymaster*    Therefore,  he  put  himself  in  the 
^  place  of  the  original  consignee,  and  must  take  the  bill  of  lading 

<  subject  to  the  same  rights.     That  being  the  case,  it  follows  as  a 

*  necessary  consequence,  that  the  defendants  had  a  right  to  stop 

<  the  goods  in  iranaiifi.    And  it  would  be  a  very  hard  case  if  they 
'  had  not  that  power;  for  the  plaintiff  has  not  in  fact  been  de- 

*  ceived ;  since,  though  Hague  acted  as  the  visible  owner,  yet  it 

*  appears  on  the  agreement  that  he  had  not  psud  for  them.^ 

BuUer^  J.  after  stating  in  like  manner  the  rules  laid  down  in 
Snee  v.  PrescoU^  and  Lickbarrow  v.  Mason,  said,  <  But  still  the 

*  criterion  is.  Does  the  purchaser  take  the  bill  of  ladxngjairly  and 

*  honestbf  f    On  that  principle,  the  case  of  Wright  and  Campbell 

<  turned.     There  the  Court  thought  there  was  abundance  of  evu 
^  dence  to  be  left  to  a  jury  to  shew  that  the  party  who  took  the 

<  bill  of  lading  had  full  notice  that  the  goods  had  not  been  paid 

<  for.     That  circumstance  had  slipped  the  attention  of  the  learned 

<  judge  who  first  tried  the  cause ;  but  on  a  motion  for  a  new  trial, 

<  the  Court  thought  they  saw  reason  to  suspec*.  iVaud  between  the 

<  factor  and  the  third  person,  to  cheat  the  real  owner  of  the  goods. 

<  So  in  this  case,  if  the  plaintiff  knew  at  the  time  that  Hague  had 

<  never  paid  for  the  goods,  it  was  an  agreement  between  those  two  to 
'  obtain  possession  of  the  goods  without  paying  for  them.    And  the 

*  fact  of  the  plaintiff^s  knowledge  appears  on  the  face  of  the  agree- 

<  ment  itself,  for  he  there  agrees  to  pay  for  them  himself,^  Sdo^ 
mofis  V.  Nissm^  2  T.  R.  674. 

702.  It  is  not  to  be  supposed,  however,  from  this  case,  that  the 
asjugnee  to  a  bill  of  lading  must  be  held  to  be  in  malajtde^  if  he 
knows  that  the  goods  are  not  ac^tia%paf4^  in  mon/y.  Sucharul^ 
would  in  fact  destroy  the  whole  benefit  of  the  principle  established  ip 
Lickbarrow^s  case,  because,  in  the  practice  of  trade,  goods  are  sel- 
dom pud  for  in  money  at  the  time  of  the  sale,  the  price  being  gene« 
Tally  pud  by  a  bill  of  exchange.     When  therefore  the  vendee  has 

Si3 
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provided  for  the  payment  of  goods  consigned  to  bim,  bj  granting 
a  bill  to  the  consignor  for  the  price,  and  when  a  third  part^, 
knowing  that  such  is  the  transaction,  takes  an  assignment  for  ▼»- 
lue  to  the  bill  of  hiding,  it  will  not  put  him  in  malafiie^  nor  aflbrd 
any  presumption  of  fraud,  that  the  aasvgnment  has  been  made  be- 
fore the  Inll  to  the  original  yendbr  is  payable^  if  the  aissigiiee  has 
ho  reason  to  know  or  apprehei^d  that  the  consignee  is  likely  to  fiul 
before  the  bill  falls  due. 

So,  in  an  action  dP  troter  Against  the  caapudn  of  a  ship  who  had 
signed  oills  of  lading  fdr  Kome  pipes  of  wine  which  had  been  ori- 
ginally consigned  by  Jeim  olP  Jersey  to  Maine  of  London,  and  by 
Ibim  conveyed  by  indorsement  of  dbe  bill  of  lading  to  the  plaintiff, 
iTor  value,  it  Appeared,  that  the  inVdioe  of  the  wines,  which  stated 
that  they  had  been  botight  Jthr  accdwfU  tf  E,  Maine  of  London, 
was  transmitted  by  Jean  to  Maitte,  on  Slst  Bee.  1806 ;  the  bill  of 
lading  bearing  that  the  Witie  wa^  to  be  UelivereU  to  Maine^  or  Us 
assignSy  was  sent  in  another  letter  6[  17th  FV^bruary,  1807.  At 
tthe  foot  of  the  invoice  was  written,  ^  Payable  by  bill  bn  London, 

*  iat  three  months,  from  20th  Dec  1^6.^  Jean  drew  a  bill  ac- 
cordingly, dated  20th  Decembek*,  which  was  diily  accepted  by 
MaiVie.  Maine  indorsed  the  bill  of  fading  to  thte  pbuntiff«  for  ta- 
tue,  on  23d  February,  1807,  And  1^  Afterwards  absconded,  with- 
out having  paid  his  acceptance  to  Jeao.  On  the  arrival  of  the 
wine,  it  was  demanded  from  the  'defendAn^  by  the  plaintiff,  bat  de- 
livery was  refused ;  the  defendant  having  been  indemnified  by  an 
'agent  of  Jean,  who,  on  hearing  of  Maine^s  insolvency,  had  stopt 
t^e  goods.  It  appeared  frota  other  transactions  between  Maine 
and  the  plaintiff,  that  the  latter  kttew  at  the  time  when  the  bill  of 
lading  was  assigned  to  him,  that  the  price  had  not  been  actually 
paid  to  the  consignor  in  money.  But  the  jury  bang  of  ofunion 
that  this  circumstance  did  not  create  any  suspicion  <^  fraud  on  the 
part  of  the  plaintiff,  found  a  verdict  for  him,  and  the  Goiut  re- 
fused a  new  trial.  Lord  Ellenboroughj  who  delivered  the  judg- 
ment of  the  Court,  said,  *  The  question  is,  whether  the  indcffse-' 

<  ment  of  the  bill  of  lading  in  this  case,  passed  the  property  of  the 

*  goods,  the  plaintiff  having  notice  that  the  goods  had  not  beoi 

<  paid  for  in  money.    It  must  be  taken  to  have  been  found,  that 

<  the  indorsement  was  hona  Jlde  for  valuAble  consideration,  and 
'*  without  notice  of  any  drcumstance  which  ought  in  fairness  to 

<  have  prevented  the  plaintiff*s  taking  it;  uliless,  indeed,  nodoe 
'<  that  the  goods  had  not  been  paid  for  in  money,  be  such  a  cir- 
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cumsUnce.    But  to  retufer  this  titvumstance  one  which  ought  in 
nirness  to  have  prievetited  the  aflsignce  of  the  bill  of  lading  irotn 
taking  it,  it  should  have  appeared  that  the  consignor,  by  the 
terms  oF  his  dealing  with  the  consignee,  had  bargained  for  or  ex- 
pected that  the  payment  should  precede  the  assignment  of  the 
biU  of  lading.     Biit  if  we  look  at  the  actual  facts  of  the  case,  as 
between  the  consignor  add  consignee,  by  the  memorandum  at 
the  foot  of  the  invoice  transmitted  before  the  bill  of  lading,  and 
which  arrived  on  the  Sd  of  January,  1806,  the  price  of  the  goods 
was  <  payable  in  bill  on  London,  at  three  months  from  20th  De^ 
cetnber;^  and  at  the  time  of  the  assignment,  Maine,  the  con- 
ngnee,  had  done  all  that  such  bargain  required,  by  having  ac- 
cepted a  bill  on  London,  at  three  months  from  the  20th  Decem- 
ber, which  was  not  due  at  the  time  of  the  indorsement  of  the  bill 
of  lading,  on  the  88d  of  February.     If,  therefore,  die  plaintiff 
had  known  all  the  careumstanoes  of  the  case,  as  they  stood  be- 
tween consignor  and  consignee,  he  would  have  known  nothing 
which  made  it  unfair  in  the  consignee  to  assign,  or  in  himself  to 
accept  the  assignment  of  the  bill  of  lading.    If  he  had  assisted  in 
contravening  the  actual  terms  of  sale,  on  the  part  of  the  conagn- 
or,  or  his  reasonable  expectations  arising  out  of  them,  or  his 
rights  connected  therewith,  it  would  have  been  otherwise,  and  he 
would  in  that  case  have  stood  in  the  same  situation  with  the  con« 
signee.     If,  for  instance,  he  bad  known  that  the  conngnee  had 
been  in  insolvent  circunistances,  and  that  no  bill  had  been  ac- 
cepted by  him  for  the  price  of  the  goods,  or  that,  being  accepted, 
it  was  not  likely  to  be  paid,  in  that  case  the  interposition  of  him- 
self between  the  consignor  and  consignee,  in  order  to  assist  the 
latter  to  disappcnnt  the  just  rights  and  expectations  of  the  for- 
mer, would  have  been  an  act  done  in  fraud  of  the  consignor's 
right  to  stop  in  transitu,  and  would  therefore  have  been  unavail- 
able to  the  party  taking  an  assignment  to  the  bill  of  lading  under 
such  circumstances,  and  for  such  purpose.     But  here,  any  know- 
ledge or  suspicion  of  the  kind  on  the  part  of  the  plaintiff,  is  ne- 
gatived expressly  by  tlie  plaintiff^s  answer,  read  on  the  part  of  the 
defendant    And  if  a  bill  of  lading  should  be  held  by  us  not  as- 
signable under  these  circumstances,  the  consequence  would  be, 
that  no  Ull  of  lading  could  be  deemed  safely  assignable  before 
the  goods  arrived,  unless  the  assignee  of  the  bill  of  lading  was 
perfectly  assured  that  the  goods  were  paid  for  in  money,  or  paid 
for  in  account  between  the  parties,  which  is  the  same  thing— a 
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<  position  which  would  tend  to  overturn  the  general  practioe  and 

<  course  of  dealing  of  the  ooramercial  world  on  this  subject,  and 

*  which  is  warranted,  as  we  conceive,  by  no  decided  case  on  the 

<  subject.^  His  Lordship  then  distinguished  this  case  from  Solo- 
mons  V.  Nissen,  which,  he  said,  was  a  case  of  fraud  on  the  part  of 
the  assignee.     He  then  proceeded  :  <  The  doubt  which  has  been 

*  thrown  on  this  subject,  has  arisen  principally  from  the  words 

*  <  withoiU  notice  ;^  which  are  to  be  found  in  the  case  of  Solomons 

<  V.  Nissen,  and  other  cases  on  the  subject    But  we  think  that, 

*  according  to  the  general  scope  and  meaning  of  the  passages  in 

*  the  qpinious  of  the  judges  where  this  expression  occurs,  it  is  not 

*  to  be  understood  in  the  restrained  sense  contended  for,  viz.  <  witb- 
'<  out  notice  that  the  goods  had  not  been  paid Jbr  C  but  *  without 
*<  notice  of  such  circumstances  as  rendered  the  biU  of  lading  not 
^^Jairhf  and  honestly  assignable  ;^  the  criterion  being,  according 

<  to  Mr.  Justice  Buller,  in  that  case,  (p.  681,)  Does  the  purchaser 

*  take  it  Jairly  and  honestly  f    And  so  understanding  such  ex- 

*  pressions,  or  at  any  rate,  so  understanding  the  rule  of  law  on  the 

*  subject,  we  think  that,  in  this  case,  no  circumstance  appears  to 

*  have  existed  at  the  time  of  the  asagnment  of  this  bill  of  lading 

<  which  should  have  prevented  the  plaintiff  from  taking  it,  or 

*  which  should  now  render  it  not  available  in  his  hands,"  Cuming 
v.  Brawn,  9  East,  506. 

703.  The  general  rule,  then,  upon  this  point,  may  be  stated  to 
be,  that  the  assignation  of  a  bill  of  lading,  even  before  the  arrival 
of  the  goods,  bars  the  consignor's  right  of  stoppage  in  transitu, 
provided  the  assignation  was  made  for  a  valuable  consideration, 
and  without  notice,  on  the  part  of  the  assignee,  of  any  circum- 
stances which  should  have  rendered  it  not  fairly  and  honestly  as- 
signable. 

But  this  rule  is  subject  to  various  exceptions  and  mcxiifica- 
tions. 

704*  In  the  ^rst  place,  where  the  bill  of  lading  is  transmitted 
to  the  consignee  unindorsed,  he  cannot  make  a  valid  assignation 
of  it  to  a  third  party,  so  as  to  divest  the  consignor  of  his  right  to 
stop  in  transitu.    So  it  was  held  in  the  following  case. 

One  Fox,  a  wine  merchant  in  London,  having  ordered  five  pipes 
of  wine  from  Messrs.  Abbott  8e  Ca  of  Oporto,  they  loaded  them 
on  board  a  vessel  bound  for  London,  and  took  from  the  master 
bills  of  lading  for  delivery  to  order,  or  assigns.  One  of  these  bills 
they  transmitted  to  Fox  in  a  letter,  wherein  they  said  they  had 
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shipped  the  wine  on  his  account,  had  sent  him  a  bill  of  lading,  and 
drawn  upon  him  for  the  price.  Fox  accepted  the  bill  of  exchange 
thus  drawn  upon  him,  which  was  payable  nine  months  after  date. 
Before  the  bill  of  exchange  became  due,  the  wine  arrived ;  and 
Fox  not  being  able  to  pay  the  duties^  it  was  sent  to  the  king^s 
warehouse,  under  the  statute  26  Geo.  III.  c  59.  While  it  re> 
mained  there.  Fox  being  indebted  to  one  Mary  Nix,  and  called 
upon  for  payment,  and  unable  to  pay,  sold  the  wine  to  her  for 
L.40,  then  paid  to  him,  and  the  amount  of  his  debt  He  became 
bankrupt  soon  afterwards ;  and  the  agents  of  the  consignors  hav- 
ing pud  the  duties  and  obtained  the  goods,  Mrs.  Nix  brought  an 
action  against  them  for  the  value.  The  cause  was  tried  before 
Lord  EUenborotigh^  and  it  was  insisted  on  behalf  of  the  plaintiff, 
that  there  was  no  difference  between  the  indorsement  of  a  bill  of 
iadiog  by  the  consignor,  and  the  sending  it  inclosed  in  a  letter  of 
this  import.  But  his  Lordship  declared  himself  to  be  of  a  dif- 
ferent opinion,  and  held  that  the  right  of  the  consignor  to  stop  the 
goods  was  not  divested  under  these  circumstances  *. 

705.  In  the  second  place,  when  goods  are  sold  for  exportation, 
the  vendor  may  always  reserve  to  himself  a  control  over  them,  by 
the  terms  of  the  bill  of  lading ;  (Per  Gibbs^  C.  J.  in  Craven  v. 
Ryder^  2  Marsh.  128.)  Where,  for  example,  the  vendor,  on  ship- 
ping the  goods,  takes  a  receipt  from  the  master,  it  has  been  held 
that  the  master  is  not  entitled  to  deliver  the  bill  of  lading,  except 
to  the  person  who  can  produce  the  receipt  in  exchange  for  it,  and 
therefore,  that  a  resale  of  goods  so  shipped  by  the  vendee,  will 
not  bar  the  vendor^s  right  of  stopping  in  tranritUj  although  the 
second  purchaser  may  have  got  a  bill  of  lading  from  the  master, 
without  the  consent  of  the  original  vendor. 

So,  in  an  action  of  trover  for  the  value  of  some  sugar,  it  ap- 
peared that  the  plaintiffs,  who  were  sugar-refiners,  sold  the  sugar 
to  French  &  Co.  on  5th  May,  ^  to  be  delivered  free  on  board.^  On 
11th  May,  French  &  Co,  sold  it  again  to  Caldas;  and  there  was  a 
subsequent  sale  to  Bene  &  Co.  The  gpods  were  shipped  on  board 
the  defendant's  vessel  on  I8th  May,  when  a  receipt  was  given, 
purporting  that  the  goods  were  received  ,/br  and  an  account  of  the 
plaintiffs.  It  appeared  that  this  receipt  varied  from^he  usual 
form,  in  stating  the  goods  to  be  received  for  and  on  account  of 
the  plaintiffs.     On  the  same  I8th  of  May,  the  defendant,  at  the 

« 

*  This  case  ia  aUted  in  AlMit  p.  402^ 
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ijiei[|toe*t  of  CiUdas^  the  fleoond  putthaser,  exteuted  a  bill  of  la^g 
10  Caldild,  or  his  ttsagos.  iVencb  &  Co.  the  orig^al  Tendees  fml- 
^,  without  payihg  the  goods,  oii  which  the  plmtitiffs  demanded 
them  back  flom  thie  def(N)daiit,  who  refUaed  to  deliver  them,  on 
tfie  ground  thiat  he  had  Isxecutied  a  bill  of  ladmg  to  Caldas.  Bat 
the  juiry  being  of  ojnniim  that  the  defendtot  had  no  right  to  deliver 
the  IhU  6t  lading  without  receivihg  the  receipt  in  exchange,  and 
thAt  ^B  long  as  the  plaintifi  kept  posse^on  of  the  receipt  they 
hiul  never  parted  with  the  property,  found  a  verdict  for  the 
pl&intiflb ;  atkd  the  Court  of  CbmmM  Pleas  k^iused  a  new  triaL 
^-^(7i&&#,  C  /.  said,  <  Independently  of  tliis  particular  form  of 

<  the  l-eoeipt,  I  take  it  that  the  regular  practice  is,  that  the  per- 
^  isbn  who  U  iln  possessioki  oF  thie  I'eceipt  is  alone  entitled  to  the 

<  bill  of  lading ;   and  the  captaiii,  therefore,  ought  not  to  give 

<  lhl&  bill  of  lading  Except  to  the  person  who  can  give  the  re- 

*  deipt  in  exchange.    Consequently,  the  person  holding  the  re- 

<  ceipt  has  a  continul  over  this  goods  till  he  has  exchanged  it 

<  for  the  bill  of  lading.     My  brother   Dallas,    who  tried   the 

<  touse,  says,  he  has  no  doubt  as  to  the  propriety  of  the  verdict, 

*  imd  thIe  July  ^ete  equaUy  certain  that  this  was  the  practice. 

<  UAless,  therefore,  we  saw  onr  way  very  clearly,  we  should  not  dia- 
^  turb  their  verdict.     The  goods  were  originally  the  property  of 

*  the  plaintiflk,  and  they  sold  them  to  French  and  Company  *  to 
<<  be  delivered  free  on  board  C  but,  unquestionably,  retaining 

*  their  right  of  stoppage  in  itaHaUu  until  delivered,  in  case  of  any 

<  insolvency  on  the  part  of  the  purchasers,    ft  is  true,  that  French 

<  and  Company  might  sell  their  right  again,  but  the  plaintills 
*'  might  sull  reserve  to  themselves  their  right  of  stoppage;  and  it 

<  would  be  for  them  to  determine  when  they  would  take  off  that 

*  restrunt.     In  this  state  of  things,  French  and  Company  sell  the 

<  goods  to  Caldas,  who  obtains  the  bill  of  lading  from  the  defend- 

<  ant  But  the  defendant  gave  the  bill  of  lading  to  Cddas  in  his 
« own  wrong ;  because,  according  to  die  usage,  and  to  common 

<  sense,  he  should  not  have  delivered  it  without  taking  the  receipt 

*  m  exchange  for  it.    It  turns  out  that  Ftrench  and  Company  wefe 

<  insolvent  while  the  receipt  was  still  in  the  bands  of  the  plaintiffs; 

<  the  jury  conndered  that  the  receipt  kept  full  controul  over  the 

<  goods  till  it  was  given  up ;  and  it  does  Hot  appear  to  me  that 

<  any  thing  has  deprived  the  plaintifi  of  their  right  of  stoppage 

<  in  transitu.  I  do  not  rely  mainly  on  the  particular  form  of  the  le- 

<  cdpt,  (though  diat  is  hot  to  be  laid  out  of  our  consideration,)  but  I 
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<  think  tBat,  if  tbe  receipl  Imd  beeii  ill  bie  uMll  form,  the  eflBect 

*  would  have  been  the  same.     Tbe  ground  of  my  opinion  is,  that 

*  the  original  seller  had  never  paited  with  1^  right  of  stoppage 

<  in  transitu**    The  other  judges  ooUcnrried  ^; 

706.  In  the  third  place,  in  the  following  cAse  it  was  held  that  a 
bill  of  lading,  which  has  been  signed  i^fbf'e  tiie  goods  are  achuiBy 
on  boardy  was  not  such  a  document  as  could  beashignted  to  the  ef- 
fect of  transferring  the  goods  even  to  a  bonaftde  onerous  ihdbne^ 
and  of  barring  the  original  vendor^s  right  of  stoppage,  the  grahting 
such  a  bill  of  lading  being  an  act  of  a  fraudulent  nature. 

The  action  was  trover  to  recoi^er  160  puncheons  of  rum.  The 
defendants  being  possessed  oJF  the  rum  in  question,  which  was  at 
the  time  in  the  West  India  docks,  ^d  it  td  Merediik^  who  direct- 
ed it  to  be  shipped  on  board  the  Zealous,  whidi  he  had  chartered. 
Having  obtained  a  ^ill  of  ladii^  from  tbe  ea^ain  preoiokss  to  the 
loading  of  the  goodsj  Meredith  indorsed  it  over  to  thejpfafnl^, 
who  gave  him  a  check  on  their  bankers  for  the  price,  which  was 
duly  paid ;  but  the  defendants,  the  original  vendors,  not  being 
paid  by  Meredith,  and  suspedting  his  s6lvetocy,  stopt  the  goods,  of 
which  a  part  were  by  this  time  on  board,  and  a  part  ^ill  undeE- 
▼ered.  The  bill  of  lading  was  dated  SSth  November,  which  was 
previous  to  the  shipment  of  any  part  6f  the  goods.  Burrin^rkj  J, 
said,  <  Under  the  circumstances  of  the  ca^,  I  think  the  bill  of 

*  lading  transferred  no  proj^rty  to  tbe  plaintifa.  Can  a  UU  of 
^  lading  be  considered  to  be  made  bona  fide  when  no  goods  are  oa 
^  board  at  the  time  that  the  captun  signs  it  ?    Is  not  such  an  in. 

<  strument  fraudulent  7^ — ^Upon  some  of  the  jury  expressing  an 
opinbn  that  they  thought  the  bill  of  lading  fraudulent  on  that 
ground,  the  plaintiffs  consented  to  be  inon-suited,  Osey  v.  Gaiti' 
ner^  Holt,  405* 

So  far  with  regard  to  the  effbct  of  the  aswgnalion  of  a  bill  of 
lading  in  taking  away  the  right  of  stoppage  in  ^ansiiu. 

707.  (S.)  Suppose  that  before  the  goods  have  reached  thdr 

•  Craven  v.  Rffder,  t  Marsh.  1S7.  But  where  a  receipt  ie  given  bj  the  ebip- 
meeter*  beariag  that  Che  goode  are  received  yhNii  ih€  vendes^  the  right  of  ati^pege  ii 
thcrebj  barredy  and  Oie  tramiUui  determined  eo  that  the  goode  cannot  afkerwarde 
be  stopped  even  in  a  qaesUon  with  the  first  vendee  himseff,  N<Me  v.  Adamt^  iM 
246 ;  SufrOf  No.  697.  There  are  other  limiuttons  besidee  tlioee^stated  in  the  text, 
of  the  rule  esUblished  In  Lickbarrow's  ease.  But  they  do  not  involve  any  qued^ion 
ietwem  vendor  and  vendei,  and  do  BOt»  therefore^  belong  to  the  present  sulgect.    Vid$  ' 
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place  of  destination,  and  while  they  are  yet  upon  their  journey, 
the  vendee  goes  <nU  to  meet  them,  and  takes  possession  of  them  &e- 
Jbre  their  anrivaly  will  that  be  such  a  delivery  to  him  as  to  take 
away  the  vendor^s  right  of  stopping  them  as  in  transitu  before 
they  are  delivered  at  the  place  of  destination  ?  This  is  a  question 
which  does  not  yet  seem  to  be  finally  determined. 

708.  In  the  following  case  it  was  held  by  Lord  Eenyon,  and 
the  decision  was  confirmed  by  the  Court  of  Eing^s  Bench,  that  the 
vendor  could  not  be  deprived  of  his  right  of  stoppage  in  this 
way. 

In  trover  for  a  cargo  of  fruit,  it  appeared  that  the  plaintifi^,  a 
merchant  at  Leghorn,  sold  the  goods  to  Dutton  and  Company  of 
•Liverpool,  and  sent  them  in  a  ship  chartered  on  their  account 
.The  captain  signed  three  bills  of  lading  as  usual,  one  of  which  was 
sent  to  Dutton  and  Company.  Dutton  and  Company  failed  be- 
fore the  arrival  of  the  vessel,  and  the  plaintifiTs,  on  hearing  this, 
lent  one  of  the  bills  of  lading  to  their  agents  in  London,  who  au- 
thorised a  Mr.  EUames  of  Liverpool  to  stop  the  cargo  before  it 
was  delivered  to  Dutton  and  Company.  The  ship  arrived  at 
-Liveipool  on  the  9th  of  June,  but  she  was  ordered  back  to  a  place 
called  Hoylake  to  perform  quarantine.  On  the  same  day,  one  of 
the  defendants  (who  were  assignees  of  Dutton  and  Company's  es- 
tate) went  on  board  the  vessel,  and  claimed  the  cargo  as  belonging 
to  their  estate— opened  some  of  the  packages,  and  put  two  persons 
on  board  to  keep  possession.  On  17th  June,  while  the  vessel  was 
still  performing  quarantine,  EUames,  as  agent  for  the  plaintifis, 
claimed  the  goods  from  the  captain,  but  the  goods  were  delivered 
to  the  defendants.  Lord  Kenyan^  however,  was  of  opinion,  that 
the  plaintifiv  had  stopped  the  goods  in  transitu^  so  as  to  entitle 
them  to  maintain  the  action.  His  Lordship  said,  <  That  in  or- 
*'  der  to  give  the  consignee  a  right  to  claim  by  virtue  of  possesion, 

<  it  should  be  a  possession  obtained  by  the  consignees  on  the  com- 

*  pletion  of  the  voyage ;  that  the  case  put,  that  the  consignee  had 

<  a  right  to  go  out  to  sea  to  meet  the  ship  could  not  be  supported, 

<  as  it  might  go  the  length  of  saying,  that  the  consignee  might 

<  meet  the  vessel  coming  out  of  the  port  from  whence  she  had 

*  been  conagned,  and  that  that  should  divest  the  property  out  of 
the  consignor  and  vest  it  in  himself,  which  was  a  position  not  to 
be  supported,  as  there  would  then  be  no  possibility  of  any  stop- 

<  page  in  transitu  at  all ;  that,  in  the  present  case,  the  voyage 

*  was  not  completed  till  she  had  performed  quarrantine,  till  which 
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*  ume  she  was  in  transitu ;  and  as  the  plsuDtiff ^s  agent  had  given 

*  notice,  and  claimed  the  cargo  before  the  completion  of  the  voy- 

*  age,  he  was  of  opinion  that  the  plaintiff  had  stopped  the  goods 

*  time  enough  to  prevent  the  property  from  vesting  in  the  as- 

*  signees,'  HoUt  v.  Pownal^  I  Esp.  24Q. 

The  doctrine  here  laid  down  is  not  contradicted  by  any  ex- 
press decision.  But,  in  two  later  cases,  a  different  opinion  has 
been  expressed  by  two  judges. 

Thus,  in  Mills  v.  JBoB,  S  JB.  and  P.  461 ,  Lord  Alvatdey  said, 

*  If,  in  the  course  of  the  conveyance  of  the  goods  from  the  vendor 

<  to  the  vendee,  the  latter  be  allowed  to  exercise  any  act  of  owner- 

<  ship  over  them,  he  thereby  reduces  the  goods  into  possession, 

<  and  puts  an  end  to  the  vendor^s  right  to  stop  them.     So,  though 

<  it  has  been  said,  that  the  right  of  stoppage  continues  until  die 

<  goods  have  arrived  at  their  journey ^s  end,  yet,  if  the  vendee  meet 

*  them  upon  the  road  and  take  them  into  his  own  possession,  the 

<  goods  will  then  have  arrived  at  their  journey^s  end,  with  refer- 

<  ence  to  the  right  of  stoppage.^     In  like  manner,  in  Oppenheim  v. 
Russely  8  B.  and  P.  54,  Chambfe,  J,  said,  <  Perhaps  the  consig- 

<  nee  himself  may  intercept  the  goods  in  their  passage ;  and,  in- 

*  deed,  I  have  little  doubt  but  that,  if  he  do  intercept  them  in 

*  their  passage  before  the  consignor  has  exercised  his  right  of  stop- 

<  ping  in  transitu^  and  do  take  an  actual  delivery  from  the  carrier 
«  before  the  goods  get  to  the  end  of  their  journey,  that  such  a  de- 

*  livery  to  him  will  be  complete,'  Vide  BelTs  Comtn.  No.  207. 

709.  (3.)  Although,  when  goods  are  stopt  tTi  transitu  in  the 
hands  of  a  carrier,  he  has  a  lien  over  them  for  the  expence  of  the 
carriage,  he  is  not  entitled  to  retain  them  against  the  vendor  in 
security  of  the  general  balance  due  to  him  by  the  vendee^  even  aU 
though  it  may  have  been  agreed  between  the  carrier  and  the 
vendee  that  the  former  should  be  allowed  so  to  retain  any  particu- 
lar parcel  of  goods  in  security  of  his  general  balance. 

So,  in  an  action  of  trover  for  goods,  where  it  appeared  at  the  trial 
that  the  defendant  was  a  common  carrier  from  London  to  Exeter, 
and  Plymouth,  and  as  such,  received  the  goods  in  question  from 
the  plaindffs,  by  whom  they  had  been  consigned  to  the  house  of 
Negretti  and  Company  at  Plymouth ;  that  Negretti  and  Com- 
pany, when  they  ordered  the  goods  to  be  sent,  gave  no  directions 
respecting  any  particular  carrier,  and  that  there  was  another  car- 
rier from  London  to  Plymouth  besides  the  defendant ;  that  pre* 
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yious  to  the  arriyal  of  the  goods  at  Plymouth,  Negretti  and  Cook 
paaj  had  fiuled,  and  a  notice  had  been  given  to  the  defendant  by 
the  plaintiffs,  not  to  deliver  them  to  Negretti  and  Company ;  the 
plaintijBs,  at  the  same  time  tendering  to  the  defendant  his  charge 
for  the  carriage  of  the  goods,  and  offering  to  indemnify  him ;  that 
the  carriage  c£  the  goods  was  to  have  been  pud  by  Negretti  and 
Company ;  that  a  sum  of  L.  4.  Ts.  was  due  by  Negretti  and  Com- 
pany for  the  carriage  of  other  goods ;  that  the  defendant  offered 
to  deliver  the  goods  in  question  to  the  plaintiffs,  on  their  paying 
that  sum,  as  well  as  the  carriage  of  the  goods,  and  indemnifying 
him :  that  the  defendant  some  time  before  had  given  public  notiee, 
by  circulating  hand  bills  and  advertisements,  that  all  goods  which 
should  be  delivered  to  him  for  carriage,  should  be  subject  not  only 
to  bis  claim  for  the  carriage  of  such  particular  goods,  but  also  for 
the  general  balance  due  by  the  owners  to  the  proprietor  of  the 
waggon,  and  that  one  of  these  hand  bills  had  been  delivered  to 
Negretti  and  Company.  The  defendant  then  offered  evidoice  to 
shew,  that  it  was  the  usage  among  carriers  to  retain  for  their  gen- 
eral balance ;  but  Lord  Alvanley,  who  tried  the  cause,  rejected 
the  evidence,  being  of  opinion  that  it  was  not  admissible,  and  that 
the  consignor's  right  to  stop  in  irans^iu  could  not  be  affected  by 
such  a  usage  if  established.  A  verdict  was  therefore  found  for 
the  plaintiffs ;  and  an  application  having  afterwards  been  made  to 
the  court  of  Common  Pleas  for  a  new  trial.  Lord  Ahnadey  C.  /. 
said,  <  the  question  before  the  court  is,  whether  the  evidence 

<  which  was  offered  at  N%9%  Prius  was  properly  rejected,  oonsider- 

<  ing  for  what'  purpose  that  evidence  was  adduced  ?  This  was  an 

<  action  brought  by  the  plaintiffs  as  conagnors  against  a  carrier, 

<  for  the  recovery  of  goods,  and  it  is  stated  upon  the  case,  that  the 

<  goods  were  demanded  by  the  plaintiffs  before  they  other  actually 

<  or  constructively  reached  the  hands  of  the  consignee.    According 

<  to  the  general  rule,  the  carrier,  under  these  circumstances,  wa$ 
^  bound  to  deliver  them,  and  was  liable,  as  Lord  Kenyon  veiy 

<  properly  determined,  to  an  action  of  trover,  if  he  did  not  ddiver 

<  them.    Though  no  act  of  seizure  ensue,  yet,  if  tender  be  made 

<  of  the  sum  due  for  the  carriage,  the  person  sending  the  goods 

<  has  a  right  to  resume  them ;  and  that  was  done  in  this  case.^ 
His  Lordship  then  stated  th^  defence  set  up  by  the  carrier,  found- 
ed on  the  alleged  usage  on  the  part  of  carriers  to  retun  particttlar 
parcels  of  goods  in  security  of  th^  general  balance,  and  after- 
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wards  proceed.    *  We  are  called  upqn  to  fiay,  tb^t  t)iis  |I9W!^ 

*  set  up  by  the  carriers  oq  the  ve^tera  rqad^  ougbt  in  ppint  of  law 

<  to  prejudice  that  right-  whiph  is  now  as  firmly  settled)  9Pd  as 

<  much  a  legal  right  as  any  Qther,  naioely,  the  right  of  a  OQUsig- 

*  nor  who  has  delivered  goods  to  a  common  carrier,  to  reclaim 

<  these  goods  before  they  have  come  into  the  actual  qr  construo* 

*  tive  possession  of  the  person  to  whom  they  are  addressed.    I 

<  confess  I  thought  the  proposition  a  monstrous  one  wh^i  first 

<  stated ;  and  I  still  think  it  impossible  to  maintain  that  aa  agree- 
^  ment  between  the  opiidgnees  of  goods,  and  the  carriers  upon  the 

*  western  road,  can  put  an  end  to  the  right  of  stopping  in  iranriiu^ 

<  vested  in  the  ooqsignors  of  goods  before  that  agreement  existed. 

*  It  was  admitted,  that  if  the  oonsignee  had  made  an  assignment 

<  of  the  goods,  his  assignee  could  not  have  defeated  the  rights  of 

<  the  conugncHT.     Then,  if  he  could  not  do  it  by  assignment,  how 

<  can  he  by  any  agie^nent  with  the  carrier  ?  For  the  carrier  comes 
^  in  under  the  consignee.    In  the  argument,  the  rights  of  third 

<  persons  were  pushed  forward ;  and  most  unquestionably  they 

<  cannot  be  affected  by  the  right  of  the  consignor  to  stop  in  tram' 
^  «i^;  for  if  by  any  thing  that  had  happened  to  the  gopds  where 

<  they  were  deposited,  any  person  bad  acquired  a  right  in  those 

<  goods  before  they  became  the  property  of  the  conrignee,  the  con- 

*  sigDor  could  not  have  resumed  them  without  satisfying  that 

<  right ;  but  be  can  resume  them  without  satisfymg  any  rights 

<  derived  under  the  conrij^ee^  if  he  daim  ^  resume  them  before 

<  they  come  into  that  situation  which  gives  the  consignee  a  com* 

<  plete  dominion  over  them.    Perhaps  there  is  a  little  difficultjr  in 

<  stating  the  several  rights  of  consignov  and  consignee.  It  has  been 

<  determined,  that  the  moment  goods  are  delivered  by  A.  to  a 
f  common  carrier,  to  be  by  him  fiorwarded  to  B.  the  property  vests 

*  in  B.  and  if  they  are  lost,  he,  not  the  consignor,  is  the  person  to 

*  bring  an  action  for  that  loss.    This,  it  was  contended,  decides  the 

<  present  point.  But  we  must  recollect,  that  though  the  property 
F  be  in  the  consignee,  still  it  is  liable  to  be  divested  by  the  con- 

<  signor  under  certain  drcumstanoes;  and  when  the  right  of  re- 

*  sumption  is  exorcised  by  the  consignor,  the  property  is  revested 

<  in  him.  Though  the  consignee  be  the  person  who  must  sustain 
«  any  loss  haf^ning  to  the  goods,  and  therefore  the  carrier  isprin- 
^  opally  his  agent,  still  he  is  so  fiEur  the  agent  of  the  conrignor, 

<  tint  die  law  has  said  the  consignor  has  a  right  to  take  the  goods 
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out  of  the  hands  of  the  carrier  at  any  time  before  delivery  to  the 
consignee.  My  brother  Lens  put  a  case,  which  I  do  not  think  i& 
clear,  as  he  seemed  to  consider  it,  namely,  that  if  the  sheriff  had 
found  these  goods  upon  the  road,  and  seized  them  under  a  fi.  fa. 
in  satisfaction  of  a  debt  due  from  the  consignee  to  a  third  person, 
theoonagnor^s  claim  to  resume  the  property  after  such  a  seizure 
could  not  have  availed  him.  Whether  the  sheriff  can  make  them 
absolutely  the  goods  of  the  consignee,  by  stopping  them  before 
they  come  to  his  hands,  appears  to  me  very  doubtful.  At  any 
rate,  that  is  not  the  present  case.  Here  neither  the  coosignee, 
nor  any  body  claiming  under  the  consignee,  had  attempted  to 
reduce  the  goods  into  actual  possession  before  the  claim  of  the 
oonagnor.  They  remained  therefore  in  the  hands  of  the  carrier 
in  the  same  state  as  when  they  were  first  delivered.  There  is  no 
evidence  whatever  in  this  case  of  the  consignor  having  had  any 
actual  notice  that  this  defendant  as  a  carrier,  would  take  no  goods 
but  what  were  liable  to  this  new  lien.  Indeed,  my  own  opinion 
at  present  is,  that  he  bad  no  right  to  make  such  terms  with  the 
oonngnor,  and  I  hope  it  will  never  be  established  that  common 
earners,  who  are  hound  to  take  all  goods  to  be  carried  for  a  rea- 
sonable price  tendered  to  them,  may  impose  such  a  condition  upon 
persons  sending  goods  by  them.  Then  the  single  question  in 
this  case  is,  whether  a  stipulation  between  the  consignees  and 
carriers  on  the  western  road,  that  the  latter  shall  retiun  as  against 
the  former  for  their  general  balance,  can  take  away  that  common 
law  right  which  is  now  firmly  established,  viz.  that  titi  goods 
have  reached  either  the  actual  or  constructive  possession  of  the 
consignee,  the  property  in  them  may  on  certain  events  revert 
back  to  the  person  by  whom  they  were  delivered  into  the  hands 
of  the  carrier?  The  carrier's  claim  here  is  in  contravention  of 
that  right,  for  there  is  no  third  person  to  whom  any  right  is  de- 
rived from  the  consignor.  With  respect  to  the  argument  ad- 
duced from  the  decisions  in  favour  of  indorsees  of  bills  of  lading, 
it  is  to  be  observed,  that  in  these  cases,  the  consignor  himself  had 
enabled  the  consignee  to  raise  money  upon  his  goods,  and  it 
would  have  been  monstrous  to  permit  the  conngnor  after  acre>> 
dit  obtained  by  means  of  his  own  bills  of  lading,  to  take  the 
goods  out  of  the  hands  of  an  assignee  in  fact  claiming  under 
himself.  Under  these  circumstances,  therefore,  I  am  of  opinioa 
that  the  evidence  offered  was  not  admisable  for  the  purpose  fiir 
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*  which  it  was  oiTered.^    The  other  judges  concuniog,  judgment 
was  given  for  the  plaintifPs  *• 

710L  (4.)  If,  after  goods  have  been  stopt  in  transitu  in  the 
hands  of  a  carrier  by  a  notice  to  him  from  the  vendor  not  to  deli- 
ver them,  they  are,  nevertheless,  delivered  by  mistake,  the  ven- 
dor's right  18  not  thereby  injured,  and  he  will  be  entitled,  not  on- 
ly  to  bring  an  action  against  the  carrier,  but  also  to  recover  the 
goods  back  from  the  vendee. 

So,  in  an  action  of  trover  for  goods,  it  appeared  that  the  plain- 
tiff, pursuant  to  an  order  hadi  on  9th  December,  delivered  the 
goods  to  a  carrier  to  be  brought  to  London,  addressed  to  Neal  and 
Warner.  Afterwards  seeing  cause  to  Stop  tlie  goods  in  transibi^  they 
gave  notice  to  the  carrier  to  deliver  them,  not  to  Neal  and  Warner, 
but  to  an  agent  of  their  own ;  but  the  carrier,  by  an  accidental  mis- 
take of  a  derk,  delivered  them  to  Neal  and  Warner,  who  unpacked 
them  and  sold  a  part,  and  afterwards  fiuled*  The  action  was 
brought  against  the  defendants,  their  assignees.  A  verdict  was 
found  for  the  pliuntiffs,  and  afterwards  confirmed  by  the  Court. 
Gibbs,  C  /.  after  stating  the  facts  as  above,  said,  *  It  was  formerly 
held  that  the  only  way  of  stoppage  in  transitu^  was  by  actual  cor- 
poral touch  of  the  goods.  It  has  since  been  held,  that  after  notice 
to  a  carrier  not  to  deliver,  he  is  liable  for  the  goods  in  trover  against 
himself  if  he  does  deliver  them.  It  is  dear,  therefore,  that  after 
this  notice,  Pickfords,  (the  carriers)  delivering  them  to  Neale  and 
Warner,  are  liable  in  trover  for  the  goods,  and  I  thought  it  mon- 
strous to  say,  that  their  delivery  of  them  by  mistakcf  under  such 
a  liability,  would  confirm  the  property  in  the  bankrupt.  The 
law  of  stoppage  in  transitu  says  that  the  pn^rty,  which  was  be*- 
fore  in  the  bankrupts^  may  be  revested  in  the  seller  by  notice  to 
the  carrier :  the  plaintiffs  give  that  notice  to  the  carrier,  and  there^ 
by  revest  the  property.  Be/ore  such  notice  to  the  canier  to  stop 
the  goods,  the  purchaser  may  bring  trover  for  them ;  i^ter  such 
notice  the  seller  may  bring  trover.  A  vendor  could  not  main'* 
tain  trover  against  a  carrier  unless  he  could  revest  the  property 
^  in  himself,  and  if  he  can  revest  it,  then  the  subsequent  delivery 
<  by  mistake  will  not  perfect  the  sale,^  Litt  v.  Cowley^  7  Tount. 
169. 

*  Oppenheim  w,  Runely  3  B,  and  P.  42.  In  like  mtniier,  the  vendor*!  right  If  not  di- 
verted by  the  goods  being  Attached  while  In  trantUu^  by  proccM  out  of  the  court  of 
the  Mayor  of  London,  at  the  suit  of  a  creditor  of  the  vendee,  S^I^A  ▼.  Con^  1  Ctrnp^ 
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So  far  with  negutl  to  the  circunuitttices  by  whicb»  while  the 
goods  are  still  on  their  journey,  the  vendor^s  right  of  stoppage  msjr 
CT  may  not  be  barred. 

711.  IV.  With  regard  to  the  mode  in  whi^the  right  qfthe  veih 
dor  toetcp  in  iraneiiu  may  be  made  effectual^  it  was  the  qpinioQ  of 
the  court,  in  Wieeman  v.  Vaudeputy  %  Vem.  SOS,  being  the  earliest 
case  extant  upon  this  suligect,  that  the  vendor  was  entitled  to  get 
back  his  goods  <  by  any  means  f  and  Lord  Hardwide^  in  Snee  v. 
jPreecotif  I  Mh.  245.  was  of  qpinion,  that  he  might  lawfully  obtain 
'jjKKaesnoa  of  them  by  any  means  short  of  absolute  violence.  The 
aame  doctrine  has  been  delivered  in  a  series  of  later  cases ;  Per 
Lord  Kemfoa  in  SoUmone  v.  Nieeeny  S  T.  R.  674  ;  Bamct  v. 
.Fftdamd,  6  T.  R.  8a ;  SmiOh  v.  Staples^  1  £qi.  £7& ;  and  by 
Gfwie  J.  in  Feize  v.  Wray^  3  Eaet^  9S. 

7 12.  In  applying  this  general  principle  in  pnotice,  the  follow- 
iog  points  have  been  determined. 

713.  (1.)  It  is  aettled  that  the  mere  bankruptcy  of  the  vendee 
does  not  of  itself  opasate  as  a  countermand  of  his  previous  order, 
without  some  act  of  stoppage  on  the  part  of  the  vendor.  In  the 
<»ae€SScoti  w.  PetiH,  3  A  and  P.  469.,  a  doubt  was  suggested  upon 
tins  point  from  the  bench*  But  it  was  abandoned  by  the  counsel 
fSor  the  vendor  upon  examining  the  cases,  and  Xord  AhanlQf^  by 
whom  the  doubt  had  been  suggested  afterwards,  said  <  at  the  trial, 

I  oonid  not  help  forming  a  wish  that  the  quesdon,  how  far  the 
bankruptcy  of  Bardi^  had  operated  as  a  countermand  of  bis  pre- 
vious arders  to  Messrs  Waller,  should  be  considered  by  the  court 
But,  on  looking  into  the  eases,  I  find  that  question  to  be  com- 
pletely closed  in  Westminster  Hall,  and  that  we  therefore  are 
bound  to  hold,  that  though  a  bankrupt  has  altogether  ceased  to 
be  a  trader,  jret  that  his  waishouse  continues  open  for  the  pur- 
pose of  leoeiving  goods,  and  that  the  ^smgnees  have  a  right  to 
take  possession  of  every  thing  that  may  come  into  thdr  hands 
wkhout  paying  a  single  farthiqg,  even  though  the  consignorB  of 
the  goods  am  not  entitled  to  come  in  under  the  commission*^ 
The  other  jodges  concurred  in  this  opinion,  but  with  strong  es- 
pressions  of  regret  that  such  a  rule  should  have  been  established» 
which  they  conceived  to  be  productive  of  very  great  hardship. 

714.  (2.)  Although  the  mere  bankruptcy  of  the  vendee  without 
paying  the  price,  does  not  of  itself  cause  the  property  of  the  goods  to 
revert  to  the  vendor ;  yet,  on  the  other  hand,  it  is  not  necessary  for 
this  purpose  that  he  diould  a/etudUy  repossess  himself  qf  the  goods. 
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At  one  time,  indeed,  it  was  held,  and  Lori  Hardwicke  was  of  this 
opinion,  that  in  order  to  stc^  the  goods  in  transitu^  there  must  be 
an  actual  possession  of  them  obtained  bj  the  consignor  before  they 
come  to  the  hands  of  the  oonsignee»  Vide  Ncrikeyy.  Fields  1  E^p. 
618.  That  rule  has  been  since  relaxed^  and  it  is  now  held  that  an 
actual  possession  by  the  vendor  is  not  necessary  to  establish  his 
right  A  considerable  time,  however,  seems  to  have  elapsed  before 
the  proper  mode  of  proceeding  was  settled  in  practice;  and  there 
are  situations  in  which  no  absolute^  fixed  mie  has  yet  been  esta- 
blished by  authority.  The  following  cases  will  shew  the  course  of 
practice  on  the  subject 

715.  In  the  case  of  Noriheg  v.  FiMj  1  £Sfp.  613,  where  a 
quantity  of  wine,  ordered  from  abroad  by  the  vendee,  had  on  its 
arrival  been  lodged  in  the  king^s  cellar  in  security  of  the  duties,  it 
was  held  by  Lord  Kenyon,  that  a  daim  made  by  the  agent  of  the 
vendor  for  the  wines  while  they  were  in  the  cellar,  and  before  they 
were  sold  for  payment  of  the  duties,  was  a  sufficient  stoppage  in 
iransku  to  secure  the  rights  of  the  vendor,  and  that  an  actual  pos- 
session by  him  was  not  necessary,  Vide  Snee  v.  PrescoUy  1  Aik. 
845 ;  HdUt  v.  PowndO^  1  Esp.  S40;  BfAOmgk  v.  Ifi^,  3 East, 
S94. 

716.  Suppose,  however,  that  after  nodce  given  by  the  vendor 
or  his  agent  to  a  carrier  or  wharfinger  not  to  deliver  the  goods  to 
the  vendee,  the  carrier  does  actually  deliver  them,  is  he  liable  in 
damages  to  the  vendor  P 

It  was  at  one  time  doubted  whether  the  carrier  was  liaUe  in 
these  circumstances.  Thus,  in  MiB»  v.  BaM,  who*  goods  faring 
ordered  from  London  by  a  trader  at  North  Tawton,  and  being 
seat  by  sea  to  Exeter,  and  there  delivered  to  a  wharfinger,  on  ac- 
count of  the  vendee  to  be  forwarded,  on  the  vendee's  fmlure,  the 
vendor  gave  notice  to  the  wharfinger  not  to  deliver  the  good% 
and  the  uharfinger  promiied  iwf-  to  deliver  them  tiU  he  coidd  do  so 
wUh  eqfH^,  notwithstanding  whieh,  he  afterwards  defivered  them 
to  the  assignees  of  the  vendee.— -In  this  situation  it  was  stated  by 
the  Court  as  doubtful,  whether  an  action  might  be  brought  by  the 
person  entitled  to  stop  the  goods,  agamst  a  carrier  who,  after  noi^ 
tice  to  retain  the  goods,  delivers  them  to  the  original  consignee. 
But  as  in  this  case  the  wharfinger  had  expressly  undertaken  to 
hold  the  goods,  he  was  held  to  be  liable  in  damages  to  the  vendor 
on  this  ground*  and  no  decision  waa  given  on  the  general  point, 
MUb  V.  Ball,  S  B.  and  P.  457. 

8x2 


1 


500  MODE  OP  STOrrAGE— REPOSSESSION  BY 

In  the  subsequent  case/  however,  of  Oppetiheim  v.  Rund^  SB. 
and  P.  45S,  it  was  held  that  the  vendor,  who  is  entitled  to  stop  ta 
transUu  goods  in  the  hands  of  a  carrier,  may  support  an  action 
against  the  carrier,  who,  after  a  tender  of  his  charges,  and  notice 
not  to  deliver  the  goods,  refuses  to  give  them  up  to  the  vendor; 
and  in  a  recent  case,  where^  after  notice  given  to  the  carrier  not  to 
deliver  the  goods,  they  were  delivered  by  mistake,  the  rule  with 
regard  to  the  liability  of  such  persons,  after  notice  given  not  to 
deliver,  was  stated  by  Chief  Justice  Gibbs  to  be  as  follows :  <  It 
was  formerly  held,  that  the  only  way  of  stoppage  in  trantUu 
was  by  actual  corporal  touch  of  the  goods.  It  has  once  been 
held,  that,  after  notice  to  a  carrier  not  to  deliver,  he  is  liable  for 
the  goods  in  trover  against  himself  if  he  does  deliver  them. 
The  law  of  stoppage  in  iranaitu  says,  that  the  property,  which 
was  before  in  the  bankrupts,  may  be  re-vested  in  the  seller  by 
notice  to  the  carrier.  Before  such  notice  to  the  carrier  to  stop 
the  goods,  the  purchaser  may  bring  trbver  for  them ;  mfUr  such 
notice,  the  seller  may  bring  trover,*  lAU.  v.  Caaley,  7  TaunL 
169. 

717.  Such  are  the  rules  applicable  to  a  hund-carrier,  wharfinger, 
or  other  person  into  whose  hands  goods  may  come  in  the  course 
of  their  transit  from  tile  vendor  to  the  vendee.  A  shipmaster, 
who  is  a  carrier  by  sea,  is  in  some  respects  in  a  different  ntuation, 
and  is  liable  to  be  placed  in  circumstances  in  which  it  is  more  dif- 
ficult for  him  to  determine  what  is  the  proper  course  for  him  to 
pursue.  One  situation  is,  wherie  goods  have  been  ordered  from 
abroad  by  a  merchant  in  England,  and  where  the  consignor  bears 
of  the  iaikire  of  the  consignee  after  tbe  goods  have  been  shipped, 
but  before  the  vessel  has  left  the  foreign  port.  In  this  situation,  the 
laws  of  certain  foreign  countries  contain  regulations  for  enabling  the 
consignor  to  provide  for  his  own  security,  by  either  getting  back 
the  goods,  or  compelling  the  master  to  alter  the  form  of  the  bill  of 
lading ;  and  to  these  regulations  effect  has  been  given  in  the  law 
of  England  *• 

Where  again^  the  ship  has  arrived  at  her  port  of  destination, 
various  questions  of  di£Sculty  may  occur,  when  a  change  has  taken 

*  IngRs  ▼.  U^erwoody  1  Eatif  515.  See  a  ctse  suted  by  Lord  Lpm^honmgK  <■ 
Maton  y,  Xidktef  row,  1  H.  B,  S64,  where  a  merchant  in  Amsterdam  having  told 
goods  to  a  merchant  in  London,  and  hearing  or  the  intolvenc/  of  the  vendee  befora 
the  ship  tailed,  he  tumrooncd  the  master  before  the  Court  there,  who  compeiM  Mm 
to  sign  new  billt  of  lading  to  the  order  of  tbf  wUcr. 
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place  ID  the  situatiod  of  the  parties,  from  the  insolvency  of  the 
sendee,  or  otherwise;  and  it  would  be  a  great  hardship  to  compel 
the  master  to  exercise  his  own  judgment  in  regard  to  conflicting 
claims,  and  to  deliver  the  goods  at  his  own  peril.  No  precise  rules 
appear  yet  to  have  been  settled  by  authority,  with  regard  to  the 
duty  of  the  master  in  some  situations  of  tbb  kind.  What  has 
actually  been  decided,  together  with  some  observations  and  direo 
tions  as  to  the  proper  mode  of  proceeding  in  other  cases  which 
have  not  yet  come  under  the  consideration  of  courts  of  law,  will  be 
found  in  the  following  authorities,  CddweU  v.  JBofi,  1  T.  R.  S06  j 
Fearon  v.  Baaert^  1  H.  B.  S61,  note ;  Abbott^  408 — 105. 

718.  (8.)  The  stoppage  may  be  effected  either  by  the  vendor 
himself,  or  by  his  agent ;  and  this  agent  may  be  either  one  special^^ 
ly  authorised  for  the  particular  purpose,  or  one  acting  under  a 
general  power  of  attorney,  provided  the  act  of  the  latter  be  after- 
wards confirmed  by  his  principal,  Hoist  v.  PowndU^  1  Esp.  240 ; 
Milia  V.  BdU^  2  B.  and  P.  457 ;  Lickbarrow  v.  Masm^  S  T.  R.  63; 
'Fei»e.\.  Wray^  3  Easi^  98.  But  an  effectual  stoppage  cannot  be 
made  for  behoof  of  the  vendor,  by  a  third  party  not  at  the  time 
his  agent,  either  general  or  special,  even  although  the  act  be  after- 
wards confirmed  by  the  vendor,  SifflAn  v.  Wray^  6  EaHy  371. 

719.  V.  It  was  stated  in  a  former  section,  (mpray  No.  655^*^65.) 
that  attempts  had  been  made  to  discover  a  general  principle,  which 
might  furnish  a  test  or  criterion  for  ascertaining  in  what  eircum? 
jstances  goods  may  or  may  not  be  stopped  as  in  transitu^  The 
-consideration  of  this  matter  was  reserved  until  a  statement  had 
been  ^ven  of  the  rules  which  have  been  established  by  decisions 
regarding  the  exercise  of  the  right  of  stoppage.  Now  that  the  cases 
have  been  fully  detailed,  this  inquiry  may  be  ei^t^rpd  upon  with 
more  advantage. 

It  has  already  been  mentionedi  that  the  distinction  between  aCf 
tual  and  constructive  delivery  has  been  supposed  to  be  such  a 
test  or  criterion  as  is  required  for  regulating  the  exercise  of  the 
right  of  stoppage ;  and  that  it  has  been  laid  down  by  some,  as  a  g^ 
neral  rule,  that  goods  may  in  all  cases  be  stopt  as  in  tramitu^  where 
they  have  merely  been  constructively  deliveredy  and  that  the  right  of 
stoppage  is  put  an  end  to  by  actual  delivery  only. 

In  one  of  the  earlier  cases,  Mr.  Justice  BuUer  adopted  this 
view.  In  speaking  of  the  previous  cases,  he  said  that  *  they  all 
^  turn  on  the  question,  whether  or  not  there  had  been  an  Mtual 
f  delivery  to  the  bankrupt.     It  is  of  the  utmost  importance  to  a4- 
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here  to  that  line;  for  if  we  break  through  it,  we  ahall  endanger 

the  authority  oi  the  cases  that  have  been  already  decided^  and 

simll  fritter  away  the  rule  entirely.    In  one  of  the  cases  dted. 

Lord  Manf/IM  took  the  distinction  between  an  actual  and  a  con^ 

sirucHve  delivery  to  the  vendee.    There  may  be  cases,  where,  as 

between  the  buyer  and  seller,  if  no  bankruptcy  or  insolvency  hap* 

pen,  the  goods  are  considered  in  the  possessicm  of  the  buyer  the 

instant  they  go  out  of  the  possession  of  the  vendor ;  as  if  A«  or* 

der  goods  fiom  B.  to  be  sent  by  a  particular  earrier  at  his  own 

risk,  the  delivery  to  the  carrier  is  a  delivery  to  the  vendee  to 

every  other  purpose ;  but  still,  if  he  beoome  a  bankrupt  before 

the  carrier  actually  deliver  them  to  him,  I  should  hold  that  the 

vendor  might  seiae  them,  because  that  is  only  a  oonHmeiive  <b& 

xftrtf  to  the  vendee;  but  an  actual  deUvery  is  necessary  to  divest 

the  vendor's  right  of  stopping  the  goods  in  tranaiiu.^ 

This  view  has  been  adopted  by  the  learned  author  of  the  Cam- 

fneniarie^  oih  ti^  Laima  cfScoHound^  and  it  forms  the  basis  both  of 

his  statement  of  the  law,  and  of  his  arrangement  of  the  whole  suh- 

ject  of  stoppage  in  tranritu 

720.  For  the  reasons  which  are  now  to  be  stated,  in  addition  to 
the  obstf  vations  already  made  on  the  subject,  (suproj  No.  655.)  I  am 
inclined  to  think  that  the  doctrine  above  mentioned  is  Inconsistent 
both  with  the  true  {Mrinciples  of  the  law  of  stoppage  m  tramiiUy 
and  with  the  decisions  pronounced  in  a  series  of  cases  posterior  in 
date  to  that  in  which  the  opinion  just  cited  was  ^ven  by  Mr. 
Justice  Buller ;  and  although  the  question  is  attended  with  con- 
siderable difficulty,  yet  that  the  balance  both  of  authority  and 
principle  is  against  this  opinion. 

721.  (1.)  In  the  following  authorities ,  it  is  distinctly  stated  as 
a  general  rule,  that  the  right  of  stopping  goods  as  in  Irantiiu^ 
csntinues  only  unM  they  are  delivered  either  actualfy  or  consiruc^ 
iively  to  the  vendee. 

In  Mille  v.  JBoS,  S  B.  and  P.  461,  Lard  AlvafOey  says,  <  The 

*  cases  have  established  that  where  there  is  a  contract  for  the  sale 

*  of  goods,  and  a  delivery  has  been  made  to  a  middle-man,  who  is 

*  merely  the  vehicle  between  buyer  and  seller,  the  latter,  in  case 
<  of  the  insolvency  of  the  former,  may  stop  them  at  any  time  be- 

*  fore  they  have  arrived  in  such  a  state  as  to  be  m  the  actual  or 

*  conetrucHve  posseeaum  of  the  buyer.'* 

Again,  in  Oppenheim  v.  Ruaed^  S  B.  and  P.  411  ^  the  same  learn- 
ed  judge  said,  (in  alluding  to  the  plea  of  the  defendant  in  that 
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vix.  that  he,  ai  a  carrier,  was  entitled  to  retain  the  goods  against 
the  vendor  stopping  them  m  iransHUf  and  tb«t»  in  securitj^  of  the 
general  balance  due  to  him  by  the  vendee  for  the  carriage  of  other 
goods,)  *  We  are  called  upon  to  say  that  this  usage  set  up  by  the 

*  carriers  on  the  western  road  ought,  in  point  of  law,  to  prejudice 

<  that  right  which  is  now  as  firmly  settled  and  as  much  a  legal 

*  right  as  any  other;  namely,  the  right  of  a  consignor  who  has 

*  delivered  goods  to  a  common  carrier,  to  reclaim  those  goods  be^ 
^Jore  they  have  come  into  the  aciuai  or  ametrueiive  poeeesaum  of 

<  the  person  to  whom  they  are  addrcsaed.*  The  same  language  is 
repeated  by  the  learned  judge  in  the  dose  of  his  opinion. 

The  same  doctrine  is  laid  down  upon  the  authority  of  cases 
which  are  referred  to  in  the  following  passages  of  the  work  of  Lerd 
Chief  Juetke  JbboH. 

*  This  practice  (of  stc^ipage  in  irtmsUu)  was  first  sanctioned 
and  estabiisbed  in  the  Court  of  Chancery,  but  has  been  since  fre- 
quently recognised  and  carried  into  effect  by  the  courts  of  t^tw. 
It  is  founded  on  principles  of  natural  justice  and  equity.  But 
the  law  of  England  is  in  this  respect  more  favouraUe  to  the  trans- 
fer  of  property,  the  great  subject  of  eomnerce,  and  less  attentive 
to  the  interest  of  the  seller  of  goods,  than  the  ancient  civil  law^ 
or  the  modem  law  of  many  European  nations,  which  is  cincfly 
founded  on  the  civil  law.  For  the  civil  law  did  not  in  general 
consider  the  tramfer  of  property  to  be  complete  by  sale  and  6e»' 
livery  alone,  without  payment  or  security  for  the  pricey  unkss 
the  seller  agreed  to  give  a  general  credit  to  the  buyer  for  it ;  but 
allowed  the  seller  to  nsdaim  the  goods  out  of  the  possession  of 
the  buyer,  as  being  still  the  seller'^s  own  property.^     (After  stat- 

ng  the  Uw  of  France  on  this  matter,  the  learned  author  proceeds,) 
Whereas  by  the  general  law  of  England,  when  goods  have  been 
delivered  UUo  ^  aciuai  or  ametructkve  poisation  of  the  buyer, 
they  cannot  be  reclaimed,^  AbboUj  97& 

*  Groods  are  deemed  to  be  m  iransitf$^  not  oirfy  while  they  rc^. 
main  in  the  possesion  of  the  carrier,  whether  by  water  or  land, 
and  although  such  carrier  may  have  been  named  and  appointed 
by  the  oonsfgnee;  but  also  when  they  are  in  any  place  of  depo- 
sit  connected  with  the  transmission  and  delivery  of  them,  and 
wM  they  arrive  at  the  actual  or  coneiruitive  posaeeeion  of  the 
consignee^  Abbott,  886. 

<  Groods  are  frequently  sold  upon  credit,  while  tbey  remain  in 
^  custody  of  a  warehouseman,  who  is  to  deliver  tbem  to  the  buyer 
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upon  receiving  an  order  for  that  purpose  from  the  seller.  In 
such  cases,  the  custody  of  the  warehouseman  has  been  sometimes 
considered  as  in  the  nature  of  a  transit ;  and  questions  have 
arisen  as  to  the  power  of  the  seller  to  countermand  an  order  that 
may  have  been  received  by  the  warehouseman^  upon  discovering 
the  insolvency  of  the  buyer.  Upon  such  a  question  it  is  impor. 
tant  to  ascertain,  whether,  according  to  the  nature  and  subject 
matter  of  the  contract,  any  other  act  on  the  part  of  the  seller  is 
to  precede  the  actual  delivery  of  the  goods.  If  nothing  is  to  pre* 
cede  it,  and  the  order  has  been  handed  by  the  buyer  to  the 
warehouseman,  and  he  has  made  the  usual  entry  in  his  books, 
changing  the  name  of  the  proprietor,  or  even  if  he  has  not  made 
such  entry,  the  handing  of  the  order  to  the  warehouseman  is  a  con* 
sirucHve  taking  poisession  by  the  buyer ^  and  the  order  amnoi  be 
countermanded^'  Jbbotty  390. 

•  The  same  language  is  held  in  the  recent  work  of  Mr.  Hdt,  in 
which  the  actual  or  construcUve  delivery  of  the  goods  is  uniformly 
stated  to  be  the  limit  of  the  vendor  s  right  of  stoppage  in  troguitu. 

Thus,  it  is  said,  <  An  actual  removal  of  the  goods  from  the 

*  place  of  landing  or  arrival  is  not  necessary  to  vest  the  ultimate 

<  possession  in  the  vendee.     If  tie  take  a  conetructive  poeeeeaion^ 

<  such  as  marking  the  goods,  or  exercising  any  unequivocal  act  of 

<  dominion  over  them,  it  will  be  suflScient  to  render  the  delivery 

<  complete,  and  thereby  to  divest  from  the  vendor  the  right  of 
«  stopping  in  tranut,'  HoU^  2.  21»— 13 ;  see  also  p.  SOS. 

722.  The  doctrines  thus  laid  down  by  these  authors  are  sup> 
ported  by  a  number  of  cases  which  have  been  stated  at  length  in 
their  proper  places,  in  which  acts  of  delivery,  which  are  plainly 
merely  construcUve,  L  e.  acts  which,  although  not  truly  acts  of  de- 
livery,  are  held  ^fictione  Juris  equivalent  to  delivery,  have  been 
held  sufficient  to  divest  the  vendor  of  his  rights  of  lien  and  stoppige 
ill  transitu ;  as  for  example,  where  the  goods,  after  being  sold,  re- 
main in  the  hands  of  the  vendor.  Air  receiving  warehouse  rent  from 
the  vendee,  (Hurry  v.  Mangles^  I  Camp.  452.,)  or  where  the  goods 
when  sold,  are  in  the  possession  of  a  wharfinger,  his  charging  the 
vendee  with  warehouse  rent  with  the  privity  tf  the  vendor^  (Har^ 
wan  V.  Anderson^  2  Campb.  24S.)-— the  change  of  mark  from  A*  ta 
B.  on  bales  of  goods  in  a  warehouse,  by  the  direction  of  the  parties, 
which  was  clearly  held  by  theHouse  of  Lords  equivalent  to  deliv^, 
{Per  Lord  EOenborough^  14  East,  313.) — and  where  the  goods  are 
in  a  public  wardiouse,  or  in  the  custody  of  a  wharfinger,  the  intima- 
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tion  of  A  ddivtery  note  to  him,  Harmon  v.  Anderson^  2  Campb. 
24S. — and  various  umiliir  acta,  whicb  have  been  held  conUnseHone 
Juris  equiyako  t  to  ddiyery,  bo  as  to  put  an  end  to  the  transit  of  the 
goods,  although  the  vendee,  or  Ins  spedal  agents,  may  not  only 
not  have  received  actual  delivery  of  the  goods,  .but  may  neve» 
have  seen  them,  or  oome  within  a  hundred  miles  of  them,  or  re* 
ceived  them  into  their  repontories. 

783i  (8.)  It  is  true  that  the  delivery  of  goods  to  a  carrier,  whar^ 
finger,  or  packer,  in  the  course  of  their  conveyance  to  the  vendee; 
IB  a  constructive  delivery  to  the  venplee,  and  as  such,  is  effectual  to 
yest  the  property  in  him  absolutely  and  indefeasibly  when  the 
price  has  been  paid ;  and  yet,  it  is  no  doubt  also  true  that,  whgn 
the  price  hasfiot  beenpaid,  goods  in  the  hands  of  a  carrier,  &c.  are 
liable  to  be  stopped  as  in  iraneitu  on  the  insolvency  of  the  vender 
notwithstanding  the  constructive  delivery. 

7S4.  This  circumstance  may  at  first  sight  appear  inoonmstent 
with  the  general  rule  above  mentioned*  But  it  is  not  so  in  reali- 
ty ;  because  it  will  be  found,  upon  an  investigation  of  the  casesj 
that  goods  are  liable  to  steppage  in  the  hands  of  a  carrier  or  pack- 
er, not  because  the  delivery  to  them  on  account  of  the  vendee 
is  only  a  constru<;tive,  and  not  an  actual  delivery,  but  because  it 
is  a  delivery  fnerdyjor  the  purpose  of  transporting  the  ,goods  to 
the  vendee^  and  is  made  to  a  party  who  is  merely  a  middle  man 
or  vehicle  employed  so  to  transport  them. 

7S5-  That  this  is  the  true  vieif  of  the  matter,  will  be  iqpparent 
from  the  following  consideration :  that,  although  when  goods  are 
in  the  hands  of  a  packer  or  carrier  in  the  course  qfconveyasice 
from  the  vendor  to  the  vendee^  they  may  be  stopped  as  in  transitu; 
yet,  on  the  other  hand,  when  they  are  delivered  to  a  packer  or  a 
wharBnger,  on  account  of  the  vendee,  but  not  in  the.  course  orjbr 
the  purpose  of  such  conveyance^  or  when  goods  are  in  the  hands  of 
a  carrier,  but  are  at  a  standi  and  wait  Jbrjiirther  orders  Jrom  the 
vendee  to  put  them  again  in  motion,  such  goods  are  not  liable  to 
stoppage,  although  unquestionably  they  are  as  yet  only  construe* 
tively  delivered,  neither  the  carrier  nor  the  packer  being  a  special 
agent  of  the  vendee.  Thus,  in  the  cases  of  Leeds  v.  Wright,  3 
B.  and  P.  320 ;  ScoU  v.  PeiUt,  8  B.  and  P.  469 ;  and  Rome  v. 
Pickfbrd,  1  Moore,  dS6,  where  the  vendee  used  the  warehouse  of 
s  packer  or  carrier  as  a  repository  for  his  goods,  a  delivery  into 
such  warehouse  was  held  to  bar  the  right  of  stoppage,  although  in 
none  of  these  cases  was  the  packer  or  carrier  the  special  agent  of  the 
vendee,  and  consequently  the  delivery  was  not  an  actual  delivery. 
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726.  This  view  k  ooofiniicd  by  the  o(niuoa  of  Lord  Alvanley, 
in  two  ciBWj  which  have  been  abeady  eteted  at  length,  where  Us 
Lordgbip  plaoei  dditeiy  to  a  middle  man,  who  is  meiely  the 
vehicle  between  die  buyer  and  sfdler,  in  opporition  to  the  Bubso- 
quent  delivery,  ofiteoi  cr  comitmeHve^  to  the  vendee^  and  hdds 
that  they  odntinue  liable  to  stoppage  tmltf  mch  deliver^/  aehud  cr 
comtrucHvi.    <  Where  there  is  a  oontract  fbr  the  sale  of  goods, 

<  and  a  delivery  has  been  made  to  a  middle  man,  who  is  merely 

*  the  vehicle  between  the  boyer  and  seller,  the  latter,  in  case  of 

<  the  insolvency  ef  the  former,  may  stop  them  at  any  time  befars 

<  they  have  arrived  in  snob  a  state  as  to  be  in  M^  achui  or  eor^ 
« wimcHve  panuman  of  the  buyer,*  MUU  v.  BaUy  S  B.  and  P* 
461.  So,  in  the  later  ease  of  Oppenkeim  v,  Russdy  S  B.  and  P. 
47,  the  same  learned  Judge  calk  the  right  of  stoppage  tn  tramUu 

<  the  right  of  a  consignor,  who  has  delivered  goods  to  a  common 

*  carrier,  to  reclaim  these  -goods  before  they  have  come  tnfo  the 

<  adual  or  comsiruaiiioe  possession  of  the  person  to  whom  they  are 
« addressed.' 

In  exact  conformity  with  this  view,  Lord  Chief  Justice  Abbott 
says,  *  that  goods  me  deemed  to  be  in  troMiiu  not  only  while 

*  they  remfun  in  the  possesrion  of  the  carrier,  whether  1^  water 

<  or  land,  and  although  such  carrier  may  have  been  named  and 

<  appointed  by  the  consignee^  bui  also  when  they  are  in  any  place 

*  ^deposit  connected  wUh  the  trammiseion  and  delivery  cfihem^ 

<  and  wUXl  Aey  arrive  at  ^  actual  or  conetmctive  poeeeseion  of 

<  the  eonrignee;  Aiboti,  885. 

727.  From  these  authorities  it  seems  to  be  clear,  that  the  reason 
why  goods  are  liable  to  be  stopped  in  the  hands  of  a  carrier  or 
packer,  is  not  because  a  delivery  to  snch  a  person  on  account  of 
the  vendee  is  only  a  constructive  delivery,  but  because  it  is  a  de- 
Mretjjbr  ihe  purpoee  oftraneporty  or  in  the  course  of  the  convey- 
ance of  the  goods  to  the  vendee. 

788.  The  general  rule  therefore  seems  to  be,  not  that  goods 
may  be  stopped  after  a  delivery  merely  constructive,  and  that 
nodiing  short  of  an  actual  delivery  vests  the  property  indefeasibly 
in  the  vendee,  but  that  the  state  of  tramUtie  is  put  an  end  to  by 
delivery,  either  actual  or  constructive,  atid  that  it  is  only  when 
the  constructive  delivery  is  for  the  purpoeee  ^  traneporty  or  is 
connected  with  the  transmission  tfthe  goods,  that  an  excepHon  u 
admitted  to  this  rule,  and  that  they  remain  liable  to  stoppage  af- 
ter such  a  delivery.    In  all  other  cases,  constructive  delivery  is 
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equally  effSectual  as  actual  delivery,  to  put  an  end  to  the  state  of 
trimaUui.  Instead  of  its  being  a  general  rule,  therefore,  that 
gfxxis  are  liable  to  stoppage  after  a  delivery  merdy  constructive^ 
the  general  rule  seems  to  be  exactly  the  reverse,  and  it  is  merely 
an  exception  to  the  general  rule,  that  goods  are  liable  to  stoppage 
after  a  constructive  delivery  to  a  carrier, 

729.  In  concluding  this  section,  the  result  of  the  doctrines 
which  have  been  illustrated,  may  be  stated  in  the  following  gene- 
ral propositions : 

730.  In  the  fa^et  place,  by  the  law  of  England,  the  property 
gf  the  thing  sold  is  transferred  to  the  vendee  on  the  completion 
of  the  contract,  without  delivery — ^not  the  abeohde  properkf^  be- 
cause that  cannot  exist  without  possession,  but  the  general  pro» 
perhf. 

731.  In  the  second  place,  the  payment  of  the  price  is  a  condi- 
tion precedent  of  the  sale,  but  the  contract  may  notwithstanding 
be  perfected  without  payment  of  the  price,  when  credU  is  given, 
or  the  goods  are  delivered  unconditianattjf^  or  where  earnest  is 
paid« 

782.  In  the  third  place,  although  the  contract  may  have  been 
perfected  by  the  payment  of  earnest,  so  as  to  pass  the  property, 
the  vendor  has  still  a  lien  over  the  goods,  in  security  of  the  price, 
in  virtue  of  which  he  is  entitled  to  retain  them  until  it  is  paid ; 
but  this  right  is  understood  to  be  waived  by  the  vendor  when  he 
has  given  credit,  in  which  case,  if  the  vendee  contintsea  advent^ 
the  goods  must  be  delivered  immediately,  and  the  vendor  cannot 
aue  for  the  price  until  the  term  of  credit  has  expired. 

733.  In  the  fourth  place.  If,  after  the  completion  of  the  con- 
tract, and  before  delivery  of  the  goods,  and  while  they  are  still 
in  the  vendor^s  possession,  the  vendee  became  insolvent  without 
having  paid  the  price,  the  vendor^s  lien  is  available  to  him  in  se- 
curity of  the  price,  although  credit  may  have  been  given,  and 
the  term  of  credit  iias  not  yet  expired. 

7S4.  In  the  Jifih  place.  Even  after  possession  has  been  ceded 
by  the  vendor  to  a  middle  man  who  is  employed  to  convey  the 
goods  to  the  vendee,  the  vendor  is  entitled,  when  the  price  is  not 
paid,  to  stop  them  in  trofisitu  on  the  vendee  becoming  insolvent 
before  they  are  delivered  to  him  actually  or  constructively. 

735.  In  the  sixth  place.  The  vendor's  lien  endures  only  while 
Jhe  remains  in  possession  of  the  goods,  and  he  is  divested  of  it 
by  a  delivery  either  actual  or  constructive  to  the  vendee. 
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786.  Lastly t  The  right  of  stoppage  in  trafmhk  endures  only 
while  the  goods  remain  in  the  possession  of  the  carrier  by  hmd  or 
water,  or  in  a  place  of  depbttt  connected  with  the  transmission  of 
them  to  the  vendee,  and  is  put'  an  end  to  by  delivery  of  the  goods 
to  him  either  actually  or  constructively  *• 


SECTION  IV. 


OF  THE  EIGHTS  XXJOYEO  BT  THS  VEVDOB  BY  THE  LAW  OF  SCOT- 
LAND, upon  THE  IMSOLVXNCT  OF  THE  VEVDEE,  THE  FEICB  MOT 
BSIHO  FAZn. 

787.  In  applying  the  doctrine  of  stoppage  in  iransUu  to  the 
law  of  Scothmd,  the  first  point  to  be  ascertained  is,  whether  there 
is  any  thing  arbing  from  the  difierent  nature  of  the  Scotch  and 
English  contract  of  sale  which  should  oocasioii  a  difference  in  the 
laws  of  the  two  countries  touching  stoppage  in  iransih^  It  has 
already  been  observed  that,  although  in  the  case  of  Allan,  Stewart 
and  Company,  the  right  of  stoppage  «n  trandiiu  was  held  to  be 
locmformable  to  the  law  of  Scotland,  and  was  applied  by  the  House 
of  Lovds  accordingly ;  and  although  since  that  time  the  decisions 
of  the  English  courts  have  been  received  in  our  law  as  direct  au- 
thorities in  questions  of  this  kind,  yet  it  has  never  been  held  that 
either  these  judgments  themselves,  or  the  prindples  on  which  they 
proceeded,  were  binding  upon  our  courts,  when  they  can  be  dear- 
ly traced  to  the  peculiar  doctrines  of  the  law  of  England,  or  to 
doctrines  which  are  inconsistent  with  the  established  prindples  of 
the  law  of  Scotland.  Further,  even  where  the  practical  result 
of  the  application  of  different  prindples  is  the  same,  it  is  still  of 
importance  that  the  nature  and  extent  of  the  theoretical  differences 
which  exist  in  the  laws  of  the  two  countries  should  be  understood 
and  kept  in  view,  in  <Mrder  that  we  may  know,  on  the  one  hand, 
in  what  cases  the  English  decisions  may  be  safely  followed  as 
guides,  notwithstanding  such  theoretical  differences;  and,  on  the 

P  In  rtfcrenee  to  this  dbcuiiiOD  ooncerning  th«  eSkaey  of  ooo^troetivt  dtlivcr/ 
to  transfer  the  property,  it  may  be  noticed  thjt  Pothier  states  a  similar  question  as 
having  given  rise  to  a  controversy  among  .the  French  lawyers,  and  he  decides  that 
the  feigned  or  constructive  delivery  Is  In  every  respect  equivalent  to  real  delivery, 
vith  a  certain  qualiScation  which  Is  not  appUoaUo  to  the  Eogliah  or  Scotch  Isvw 
i^oih,  Contr.  de  Vente,  No.  321. 
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.other  hand,  in  what  cases  these  dedaions  rest  upon  principles 
whioh  are  inconsistent  with  the  law  of  Scotland.  In  order  to  pre- 
vent  any  misapprehension  upon  this  subject,  I  shall  endearour, 
before  stating  the  cases  which  have  been  decided  in  Scotland  upon 
questions  arising  out  of  the  right  of  stoppage  in  transitu^  to  as> 
certain  what  differences  there  are  in  principle,  applicable  to  the 
present  subject,  between  the  Scotch  and  the  English  contract  of 
sale. 

738.  In  the  frH  place.  By  the  law  of  England,  it  will  be  re- 
membered, the  property  of  the  thing  sold  passes  to  the  vendee,  oh 
the  completion  of  the  contract,  without  deliveiy.    By  the  law  of 
Scotland,  the  effect  of  the  completion  of  the  contract  is  merely  to 
.give  the  vendee  a  personal  light  to  the  thing  sold,  he  being  made, 
on  the  one  hand,  a  creditor  for  the  delivery  of  it,  and  the  ven« 
dor,  on  the  other  hand,  b^ng  made  a  creditor  for  the  price.    In 
^consequence  of  this  difference,  it  will  at  once  occur,  that  there 
can  be  no  such  thing  in  the  law.  of  Scotland  as  a  lien  in  the  per- 
son of  the  vendor  over  the  thing  sold,  in  security  of  the  price,  si- 
milar to  that  which  exists  in  the  law  of  England,  as  we  have  seen 
in  the  preceding  sections.    A  party  cannot  have  a  lien  over  his 
own  property,  neither  can  a  lien  exist  without  possession  pf  the 
thing  to  which  it  attaches.     The  vendor,  therefore,  in  Scotland, 
cannot  have  a  lien  over  the  thing  sold,  because,  while  it  continues 
in  his  possession,  he  is  still  the  undivested  proprietor,  although 
under  a  personal  obligation  to  deliver  it  to  the  vendee ;  and  after 
he  is  divested  of  the  property  by  delivery,  the  thing  is  no  longer 
in  a  situation  to  be  the  subject  of  a  lien. 

739.  It  is  not  to  be  supposed  from  this,  however,  that,  in  the 
event  of  the  vendee  becoming  insolvent  without  paying  the  price, 
while  the  thing  sold  is  still  in  the  possession  of  the  vendor,  the 
latter  has  no  security  similar  to  that  arising  from  the  vendor'*s  lien 
in  England.  He  has  a  security  equally  complete,  although  de- 
pending upon  a  different  principle.  It  is  this— while  by  the  com- 
pletion of  the  contract,  the  vendor  is  laid  under  an  obligation  to 
deliver  the  thing  sold ;  the  vendee,  on  the  other  hand,  becomes 
bound  to  pay  the  price.  These  obligations  are  the  counterparts  of 
each  other,  and  neither  party  can  demand  implement  from  the 
other,  unless  he  is  res^y  to  fulfil  his  own  obligation.  When  the 
sale  has  not  been  made  expressly  upon  credit,  the  vendor  may  de^ 
mand  payment  of  the  price  before  delivering  the  thing  sold, 
and  even  when  credit  has  been  given,  if  the  vendee  become  ineci- 
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vent  bffbre  ike  tking  is  ddivered,  the  vendor  is  en&ded  to  ife. 
Jajf  the  deHvertf  until  the  price  is  paid  or  secured ;  Supra^  No. 
307— 409- '  The  right  of  retevUion^  therefore,  which  the  Teiidor 
enjoyt  in  SootUmdL  on  the  vendee  beconing  insolvent  while  the 
goods  are  undelivered,  affiards  the  very  same  security  as  the  right 
of  lien  pooessed  by  the  vendor  in  the  same  situation  in  England. 

Infta^  No.  749- 

740.  It  was  stated  in  the  preceding  section,  in  treating  of  the 
vendor's  lien»  that  it  was  put  an  end  to  by  delivery  of  the  goods 
to  the  vendee,  either  actually  or  oonstmctively. 

A  rule  analogous  to  this,  exists  in  the  law  of  Scotland,  in  regard 
to  the  right  of  the  vendor,  now  under  conuderation.  Although 
by  the  law  of  Scotland,  the  property  of  the  thing  sold  is  not  tfnn». 
ftried  to  the  vendee  widiout  delivery,  it  is  not  ncccaaary,  in  all 
cases,  that  the  delivety,  in  order  to  transfer  the  property,  should 
be  actual^  so  as  to  give  real  possession  of  the  thing  to  the  vendee, 
or  his  servants,  or  special  agents.  On  the  contrary,  various  acts 
of  constructive  delivery  have  been  long  recognised  in  the  law  of 
JSootland,  and  have  been  held  in  various  cases  as  sufficient  to 
transfer  property,  and  to  bar  the  right  of  stoppage. 

741.  The  constructive  deliveries  which  have  been*  admitted  in 
£ngland  aa  equivalent  to  actual  delivery,  have  been  mentioned 
and  explained  at  lengdi  in  the  preceding  section  *• 

749*  That  a  fictitious  or  constructive  delivety  is  admitted  in  the 
law  of  Scotland,  in  certain  cases,  as  equivalent  to  actual  delivery,  has 
also  been  shewn  before,  in  treating  of  the  subject  of  delivery,  Stgm^ 
No.  645.  and  examples  of  the  application  of  this  rule  will  be  given 
in  the  subsequent  part  of  this  section. 

743.  It  b  not  to  be  understood,  however,  that  because  the  law 
of  Scodand  ^ves  eflfect  to  constructive  delivery  generally,  it  is 
therefore  to  be  held  that  aU  those  kinds  of  constmctive  deUvery 
which  hare  been  admitted  in  Enghuid  as  sufficient  to  vest  the  in- 
defeasible property  of  the  thing  sold  in  the  vendee  are  also  to  be 
admitted  in  Scotland.    On  the  contrary,  it  will  be  seen  from  the 


*  It  tt  proper  to  obwrye  that  in  this  tection,  th«  term  conetnictife  deliveiy  if 
In  the  isne  czdmWe  lenw,  u  I  haye  endesTourcd  to  ihcw  la  the  pncediDg 
sscliee  it  It  iieod  la  BBsiand*  «!&  sideaoting  eveijepedes  of  frodttip^te,  which, 
•Ithoofh  not  oonrecrlag  rial  poiNiaioii  upon  the  vendee  in  Us  own  penost  er 
that  of  hia  eenrantf  or  special  agenti*  ia  yet  held  amttruelioiie  jmU,  ^qpAwtkn^n 
proper  delirerj,  which  doea  coDfer  auch  real  poaaeaeion* 
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cases  to  be  stated  immediately,  that  it  is  by  no  meant  so  well  set- 
tied  in  oar  practice,  as  in  Eagiand,  tviat  opit  of  ooostmctive  dow 
livery  are  to  be  heU  eqaiFalent  to  actual  delivery. 

744k  In  a  former  section  it  was  mentioned,  Aat  a-dass  of  cases 
had  been  generally  stated*  as  cases  of  stoppage  4n  troMitUy  btft 
which  there  teemed  to  be  leason  for^feftmag  io  %  different  prio. 
ciple,  and  for  coondering  as  examples  oif  die  venddr^s  lien,  Supii% 
Part  8.  cap.  1«  §  L  and  %  In  thete  oaies  it  m^  observed,  that 
there  was  no  interval  between  the  completion  of  the  sale  and  the 
delivery,  during  which  the  goods  eould  be  in  tranritUj  and  there, 
fore  no  question  of  stoppage  in  transUu  eowld  arise  (  but,  on  the 
failure  of  the  vendee,  without  pa3ring  the  price,  the  question  which 
aiosi  was,  whether  such  a  delivery,  actual  or  constructive,  had 
taken  place  as  was  suficient  to  divest  the  Tendorof  his  lien«  In 
Hke  manner,  in  our  law,  althoogh  as  has  now  been  observed  there 
can  be  no  tueh  thing  9M  a  Hen  in  the  vendor,  yet  there  is  a  dassof 
cases  in  wfakh  a  question  arises  in  circumstanees  exactly  analogous 
to  those  in  which  the  vendot^s  lien  comes  into  operation  in  Eng- 
land. The  very  same  reasons  which  were  stated  in  the  preceding 
section,  as  being  sufficient  to  establish  a  distinction  between  the 
cases  of  lien  and  the  caaes  of  stoppage  in  tranri^  are  i^pUcable 
to  the  cases  now  alluded  to  in  the  law  of  Scotland.  These  cases, 
therefore,  shall  be  stated,  not  as  examples  of  the  right  of  stoppage 
in  Iftwissto,  but  of  the  right,  by  whatever  name  it  may  be  called, 
which  the  vendor  has  by  our  law  to  keep  poBeceiion  <k  the  thing 
s<dd,  in  security  of  the  price,  upon  the  vendee  becoming  insolvent 
without  paying  it,  and  to  countermand  the  delivery  where  a  deUvery 
order  has  been  given  to  the  vendee. 

745.  In  the  second  piaoe,  in  those  oases  in  which  there  is  an  in- 
terval between  the  completion  of  the  contract  and  the  deUvery, 
during  which  the  goods  are  in  the  hands  of  a  nnddleman  employ- 
ed to  convey  them  from  the  vendor  to  the  vendee,  and  not  in  the 
hands  of  the  vendor  himself  or  of  a  costodier  holding  them  in  his 
name,  and  during  whtcb,  consequently,  they  are  traly  in  a  state 
<yf  ttwneUuiit  the  right  which  the  vendor  has  of  stc^iping  them  up- 
on the  vendee  becoming  insolvent,  before  they  are  delivered,  b 
▼eiry  nearly,  although  not  in  all  respects,  upon  the  saate  foodng  in 
Scotland  as  in  Wngland.    . 

74&  In  England,  the  general  pn^perty  of  the  thing  sold  is  in 
the  vendee  from  the  moment  when  the  contract  is  completed,  and 
the  vendor  has  only  a  special  property  and  lien  while  the  goods 
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xemain  in  his  poesenon,  and  a  rigbc,  after  tbey  have  been  ddivcr- 
ed  to  a  carrier,  to  stop  them  tn^raiMt/win  the  handsof  the  carrier, 
by  which  acl  of.  stoppage  he  is  re-invested  in  the  property. 

747.  In  Soothnd,  again,  the  property  does  not;  pass  to  the 
vendee  by  virtue  of  the  eontract,  bat  only  by  delivery.  The  de- 
livery to  a  carrier  is  a  delivery,  the  eflfectof  whii^  is  different, 
according  as  the  price  haa  or  has  not  been  paid.  .When  the 
^price  has  been  paid,  this  delivery  has  the  effect  of  transferring 
the  property  absolutely  to  the  vendee,  so  that  although  the  ven- 
dor should  fail  beforethe  goods  reach  the  end  of  thdr  jour- 
ney, his  creditors  are  not  entitled  to  take  tbem  as  part  of  bis 
estate.  When,  on  the  other  hand,  the  price  has  not  been  paid, 
the  vendor  is  entitled,  in  the  same  manner  as  in  England,  to  re^ 
sume  possession  of  the  goods  by  stopping  them  while  they  are  m 
tranriiu.  This  hel  is  entitled  to  do,  as  has  been  stated  in  the  pre- 
ceding section,  not  because  the  goods  have  been  delivered  only  con- 
structively,  (because  in  Scotland  as  well  as  in  Eogland,  the  gme- 
rul  rule  is,  that  constructive  delivery  is  equivalent  to  actual,)  but 
because  ihejf  are  in  tranriiUy  or  on  their  passage  from  the  vendor 
to  the  vendee. 

748. 1  shall  now  proceed  to  state  the  cases  which  havis  occurred 
in  Scotland,  upon'  this  branch  of  the  law,  beginning  with  those 
which  relate  to  the  vendor'*s  right  of  ke^ng  pa9se$9ion  of  the  thing 
sold,  or  countermanding  the  delivery  of  it,  upon  the  vendee  fail- 
ing without  paying  the  price,  where,  at  the  time  of  the  sale,  it  has 
been  in  his  own  possession,  or  in  that  of  a  third  party  the  custo- 
dier, holding  it  in  his  name ;  and  then  proceeding  to  the  pitqper 
cases  of  stoppage  in  tranritu. 

749.  I.  It  has  been  mentioned  that,  by  the  law  of  Soodand, 
when  the  vendee  becomes  insolvent,  or  unable  to  pay  the  price, 
while  the  goods  still  remain  in  the  possession  of  the  vendor,  and 
no  delivery,  actual  or  construcdve,  has  taken  place,  the  latter  is 
entitled  to  demand  payment  or  securi^,  before  making  delivery. 

So  it  was  decided  in  the  following  case,  where  it  was  at  the  saoie 
time  held,  that  on  failing  to  grant  such  security,  the  vendee  is  lia- 
ble for  the  damage  which  the  vendor  may  sustain. 

Moens  and  Son  of  Rotterdam,  having  shipped  goods  to  the 

amount  of  L.226,  8s.  Sd.,  which  had  been  commissioned  (86di 

'November,  1800,)  by  Stewart  Boyter,  merchant  in  Dundee,  the 

invoice  was  sent  to  him ;  but  tbey  sent  the  bill  of  lading  to  Peter 
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And  Greorge  Arnots,  their  own  agents  in  this  country.      Four 
months  credit  was  to  be  allowed. 

When  the  goodn  arrived,  (14th  December,)  Bdfiet  had  be- 
come embarrassed  in  his  circumstances,  although  there  was  no 
hisolvencj.  Accordingly,  Messrs.  Amot  took  a  protest  against 
him ;  and  declined  delivering  the  said  goods,  unless  Mr.  Boy- 
ter  would  give  suiScient  security  for  paying  the  value  thereof,  at 
the  expiry  of  the  credit  specified  in  the  invoice,  otherwise  that 
be  should  be  liable  for  any  deficiency  of  price  upon  a  sale  of  the 
goods.  Upon  the  idea  that  he  was  not  obliged  by  his  bargain, 
and  that  it  was  not  consistent  with  mercantile  practice  to  find 
security,  he  declined  complying  with  their  demand.  The  goods 
were  lodged  in  a  warehouse  at  Perth,  and  application  was  made 
by  Messrs.  Arnot  to  the  Judge-Admiral,  (Jan.  S7«  1808,)  pray- 
ing that  he  should  <*  decern  and  ordain  the  said  Stewart  Boyter 
<^  immediately  to  find  security  for  the  said  price  of  L.S25, 8s.  Sd., 
*<  payable  as  aforesaid,  (that  is,  at  four  months  from  the  date  of 
«  the  invoice,)  as  also  to  make  payment  of  L.8,  4s.  S jd.  as  the 
<<  amount  of  freight,  duty,  and  shore-dues,  paid  by  them,  conform 
*^  to  account  thereof  on  the  back  of  the  bill  of  lading  herewith  pro- 
**  duced,  and  all  other  expenses  attending  the  said  goods,  or  other- 
<*  wise ;  and  in  case  of  his  failing  or  delaying  so  to  do,  to  grant 
^  warrant  for  selling  by  public  roup  the  said  goods,  upon  such  ar- 
<<  tides  and  conditions  as  shall  be  approved  of  by  your  Lordships ; 
^  and  to  report  the  sale  thereof  into  Court,  with  an  account  of  the 
^  charges  attendant  thereon ;  to  appoifit  the  free  proceeds  to  be 
**  paid  over  to  the  petitioner,  as  agent  aforesaid ;  to  decern  and 
^  ordain  the  said  Stewart  Boyter  to  make  payment  to  the  peti- 
<<  tioner  of  whatever  deficiency,  if  any,  shall  arise  upon  account  of 
**  the  price,  and  all  charges,  and  the  neat  procedure  of  said  sale ; 
«<  and  also  to  make  payment  to  the  petitioner  of  the  expense  of 
«  this  application,  and  ail  consequences  to  follow  hereupon.^ 

*  This  petition  was  followed  with  answers  and  replies ;  and  the 

<  Judge- Admiral  decerned  (JS5th  February,  180S)  in  terms  of  the 
^  prayer  of  the  petition. 

<  A  warrant  was  also  obtained  for  selling  the  goods,  upon  which 
^  a  loss  arose  of  L  90,  ISs.  8d. 

«  The  Judge-Admiral  adhered^  (ISth  May,  1808,)  by  refusing 

<  a  iPedatmiPg  petition. 

2  L 
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<  A  bill  of  advocation  agpunst  thb  judgment  was  presented  and 
*  refused  ^  and  the  Court  oonfirmtd  the  ju^ment  * 

TSOl  It  has  been  roentiooed  m  a  former  section,  that,  in  the  law 
of  England,  the  vendor  is  divested  of  bis  right  of  lien,  (which  ex« 
ists  in  the  situation  corresponding  to  that  of  the  vendor  in  Soot- 
land  in  the  cases  now  under  consideration,)  not  only  by  actual  de* 
livery  of  the  goods,  but  by  certain  acts  of  constructive  delivery, 
as,  for  example,  where  hedparges  the  vendee  with  warehouse  rent, 
fcc.  SuprOf  No.  671,  ei  sefg. 

751.  In  the  law  of  Scotland,  in  like  itiaiiner,  it  has  been  staled, 
{suprOy  No.  545,)  that  actual  delivery  is  not  the  only  mode  by 
which  the  property  of  the  thing  sold  may  l^  transferred  to  the 
vendee,  but  that  a  6ctitipus  or  constructive  delivery  is,  in  some 
cases,  held  to  be  eqnivalpnt  to  tt.  I  have  also  there  observed, 
however,  thi^  although  this  is  undeniably  true  as  a  general  piopo- 
9ition,  it  does  not  follow  that  off  the  acts  of  constructive  delivery 
which,  in  the  Bpman  law,  or  in  the  law  of  England,  are  held  equi* 
valent  to  actual  delivery*  sliould  be  adopted  in  the  law  of  Scotland; 
and  that,  on  the  contrary,  certain  acts  of  fictitious  deliveiy^  which 
were  in  use  in  the  Roman  law,  have  never  been  known  in  our 
practice ;  while  the  forms  of  transference  in  some  branches  of  mo- 
dern commerce  have  given  rise  to  modes  of  constructive  delivery 
which  have  been  sustmned  as  equivalent  to  actual  delivery,  but 
which  were  unknown  in  the  Roman  law. 

752.  In  like  manner,  with  regard  to  the  law  of  Eagiand,  it  may 
be  observed,  that  various  acts  of  constructive  delivery  have  been 
sustained  as  equivalent  to  actual  delivery,  which  have  not  yet  been 
sanctioned  by  any  decision  in  our  law^  SuprOy  Of  the  Femdor^^ 
Lien^  p.  464,  et  eeqq. 

753.  With  a  view  to  ascertain  to  what  extent  constructive  deli^ 
very  has  truly  been  admitted  in  the  law  of  Scotland,  I  shall  now 
state  the  cases  which  have  been  decided. 

In  some  of  these  cases  it  will  be  found,  that  the  question  occurs 
red,  after  a  sale  followed  by  a  dometmcHve  delivery,  between  tha 
solvent  vendor  and  the  creditors  of  the  bankrupt  vendee^  the  prioa 
not  being  paid,  and  the  former  flaimii^  a  right  to  retidn  the  goods 


^  ilmoMv  V.  Bpgttr,  S4th  Nor.  1808.  eTthteeue  Mr.  neUotaervM,  'tlitttbt 
•Court  held  this  not  to  be  a  caie  of  stopping  te  frmiUii*  liiitOOt<iiinMcSllr#Ni^ 
•  never  had  tefl  ih§  vendor^t  handtJ"    Befits  Cimmu  L  163fe  notSb 
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in  security  of  the  ]price»  while  the  hitter  claimedl  them  as  effectuaU 
]y  transferred  by  sale  and  delivery  to  the  vendee.    In  other  cases, 
the  question  occumkl  between  the  solvent  vendee  andithe  creditors 
of  the  bankrupt  vendor,  who  had  failed  after  a  sale  and  ooostruc- 
tive  delivery  of  the  goods,  but  before  they  were  actually  delivered 
to  the  vendee ;  the  vendee  daioiing  them  m  virtue  of  the  sale  and 
constructive  delivery,  and  being  opposed  by  the  creditors  of  the 
vendor  op  the  ground  that  they  still  remuoed  the  property  of  their 
debtor,  and  were  not  eiectualiy  transferred  by  the  sale  and  con^ 
structive  dehvery.    According  to  the  arrangement  which  I  have 
adopted,  the  former  class  of  cases  only  may  appear  to  belong  to 
the  sulfeet  of  the  present  chapter,  and  the  latter  class  to  the  sub- 
ject of  the  IbUowing  chapter,  which  treats  of  the  rights  of  the  par- 
ties in  the  event  of  the  bankruptcy  of  the  vendor.     It  is  evident, 
however,  that  in  both  classes  of  cases,  the  question  is,  whether  a 
seJeJailowed  by  an  act  qfconsiructive  de&very  i$  n^ficiemi  to  iransm 
Jer  the  real  righi  cffroptriy  to  the  vendue.    The  effect  of  the  de- 
cision of  this  question  is  different,  according  as  it  happens  to  oc« 
cur  on  the  failure  of  the  vendor  or  the  vendee ;  but  the  ded«on 
of  the  question  itself  depends  entirely  upon  the  nature  of  the  act 
of  constructive  delivery,  and  the  view  which  the  law  takes  of  it: 
in  other  words,  if  a  certain  act  of  constructive  delivery  is  effectual 
to  transfer  the  property,  so  as  to  entitle  the  solvent  vendee  to  de- 
mand actual  delivery  of  the  goods,  as  hb  property,  from  the  cre- 
ditors of  the  bankrupt  vendor,  the  same  aet  would  be  equally  ef- 
fectual in  a  question  between  the  eolveni'  vendor  and  the  creditors 
of  the  bankrupt  vendee,  to  prevent  the  former  from  retaining  the 
goods  in  security  of  the  price.     The  question,  in  short,  in  such 
casef  is,  whether  a  real  right  has  been  acquired  by  the  vendee,  in 
virtue  of  a  sale  and  constructive  delivery,  previous  to  the  iaihire  of 
the  party  who  has  subsequently  become  bankrupt,  whether  that 
party  happens  to  be  the  vendor,  or  the  vendee  himself.    As  it  will 
be  more  convenient,  therefore,  to  state  the  whole  of  the  decisions 
together,  I  shall  now  refer  indiscriminately  to  the  cases  in  which 
the  effect  of  a  sale  and  constructive  dehvery  has  been  called  in 
question. 

754.  In  stating  these  cases,  I  shall  distinguish,  as  in  the  former 
section,  between  those  cases  in  which  the  goods,  when  sold^  are  in  the 
possesion  ^  the  vendor  himself^  or  his  servants  or  special  agents^ 
and  those  cases  in  which  the  goods  are  in  the  possession  of  a  ware- 

8l8 
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housonum,  who  is  meraly  custodier  for  behoof  of  the  vendor,  but 
not  bis  servant  or  special  agent 

755.  (1.)  When  the  goods  at  the  time  of  the  sale  are  in  the 
vendors  own  possession^  it  does  not  seem  to  be  yet  settled  in  Soot- 
Jdnd»  whether  they  can  be  effectually  transferred  to  a  purchaser 
in  such  circumstances  by  any  act  of  obstructive  delivery,  while 
no  change  takes  pkce  in  the  situation  of  the  goods  themselves,  and 
while  they  remain  in  the  possesdon  of  the  vendor  himself  in  the 
same  way  as  the  rest  of  his  property.  No  case  has  occurred  where 
the  acts  of  constructive  delivery,,  founded  on  by  the  vendee  as 
being  sufficient  to  transfer  the  property^  were  exactly  the  same 
with  those  which  have  been  sustained  in  England ;  and  in  r^ard 
to  those  cases  which  have  occurred,  there  is  considerible  dificulty 
in  reconciling  the  difevnt  decisions. 

756.  There  is  one  observation  however^  which  may  be  applied 
to  several  of  those  cases,  and  which  scans  to  place  them  beyond 
the  range  of  the  present  subject.  It  is,  that  in  our  law,  the  reten- 
tion of  possesnon  by  the  seller  is  held  io  afford  apreiumptiom  of  a 
frmMkni  vaJtention  to  give  him  a  false  credit  frsm  the  possession 
of  the  goodsii  and  when  this  appears  to  be  the  nature  of  the  tran- 
sactioUf  the  circumstance  of  a  symbolical  or  constructive  defivny 
having  taken  place  is  disregarded,  and  the  vendor's  creditors  are 
entitled  to  take  the  goods  *.  In  such  cases,  however^  the  deeinon 
truly  proceeds  on  the  ground  that  the  sale  is  ajrmtd  agabui  third 
parties^  and  is  therefore  of  no  effect  against  them,  and  doea  not 
touch  the  questkm  what  would  be  the  effect  of  a  sale  and  coostme- 
tive  delivery,  whert  iher$  was  noJramduktU  purpose.  That  sudi 
a  question  may  occur,  and  that  the  presumption  of  fraud  arising 
from  the  retention  of  possession  is  not  presumpHo  Juris  et  dsjyrtf 
is  clear  firom  this,  that  in  various  cases  to  be  stated  immediately, 
such  a  sale  and  constructive  delivery  have  been  held  sufficient  to 
transfer  the  property  in  a  question  either  with  a  second  purchaser 
or  with  the  vendor^s  creditors^  ihers  being  no  reason  to  suspect  thai 
the  vendor  was  aOowed  to  retain  possession  with  the  frauduktU 
purpose  tfgioing  him  a  fiedse  credit 

The  proper  question,  then^  now  under  conuderation,  is,  whether 


•  '\  he  rollowing  cttei  neem  to  be  of  this  nature:  Carte  ▼.  BolyhurUm^  17th  Jime^ 
1714;  Liddettw.  DwMwn,  17th  June,  1711;  Corhei  r.  SHrHng^  6ih  July,  I66IL 
.sm  aleo  K€f  v.  Seen  mnd  SOM^  SSd  January,  1695«  and  Tth  January  1SS6»  whicb 
wai  the  eaM  of  a  coavcjinct  m  ueurUff  if  a  dibi,  and  not  a  proper  salt. 
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the  property  of  goods  can  be  transferred  to  tbe  vendee  by  a  sale 
followed  by  a  delivery  merely  constructive,  and  which  leaves  the 
vendor  still  in  posaession,  and  whether,  in  such  a  case,  when  there 
18  no  proof  of  fraud,  the  vendee  would  be  entitled^  on  the  bank- 
ruptcy of  the  vendor,  to  demand  tbe  goods. 

757.  The  actual  state  of  the  law  upon  this  will  be  best  under- 
stood from  the  following  cases,  in  which  it  has  been  the  sobjecl  of 
^decision. 

<  John  Rntlierford  having  taken  a  house  front  Andrew  Cowie, 
merchant  in  Edinburgh,  and  Arthur  Straiton  having  retained 
the  said  John  Rutherford's  household  plenishing  for  his  former 
maiU  and  Andrew  Cowie  having  become  cautioner  for  the  house 
mail,  and  for  ius  security  and  relief,  both  of  his  oautionry  and  of 
his  own  house  mail,  having  taken  a  disposition  finim  Rutherford 
to  the  household  plenishing ;  Mr.  David  Gray,  to  whom  Ruther* 
ford  had  granted  a'dispoutioa^  having  pursued  Andrew  Cowie 
&r  the  good%  atUgedy  That  he  ought  not  only  to  be  preferred  for 
his  own  house  mail,  as  a  part  of  the  tacit  hypothecation,  but  also 
for  relief  of  his  cautionry,  albeit  Mr.  David  Gray  had  a  prior  dis.. 
position,  upon  which  there  followed  only  a  symbolical  tradition ; 
seeing  he  had  not  only  a  disposition,  but  was  actually  in  posse&i 
9ion  of  the  goods,  and  a  posterior  disposition,  with  actual  and 
real  possession  ought  to  be  preferred  to  a  prior  dispodtion  with 
sjrmbolical  possession,  especially  where  the  common  debtor  did 
retain  the  possession.  Answered^  That  a  disposition  of  moveables 
upon  which  there  follows  symbolical  possession  being  a  ooropetent 
and  valid  right,  gives  the  party  a  sufficient  right,  albeit  the  com-* 
mon  debtor  retain  the  possession,  seeing  our  law  makes  no  dif- 
ference between  symbolical  possession  and  actual  possession  of 
moveables,  tfae  right  of  property  of  the  goods  being  as  validly 
conveyed  by  a  symbolical  possession  as  by  an  actual  possession ; 
and  albeit  the  common  debtor  retained  tbe  possession,  yet  that 
does  not  alter  the  case,  because  in  that  case,  after  a  symbolical 
tradition,  the  dispomtion  is  reputed  in  law  to  be  the  party^s  posr 
session  to  whom  the  goodsire  disponed.  The  Xiords  preferred 
Mr.  David  Gray,  by  virtue  qfhia  disparitidfi  and  symbolical  pbt-, 
session,  which  iheyjbund  did  give  him  a  sufficient  right  to  the 
goods  disponed^  Gray  v.  Cawt#»  February  1684,  Jif or.  p.  9121. 
In  this  case  it  was  held,  that  the  property  was  transferred  by  a 
iMile^  and  a  delivery  merely  symbolical,  but  the  particular  aoi  oi 
symbolical  delivery  is  not  mentioned. 

Sl5 
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In  the  next  ease,  the  punuei^  Charles  Salter,  on  ISth  December, 
1785,  bought  from  Knox  and  Company,  and  paid  for  60  bolb  of 
malt,  to  be  aAerwards  delivered.  The  malt  was  in  the  warehouses 
of  the  vendors.  On  2d  February  following,  they  gave  nodee  to 
Salter  that  the  60  boUs  had  been  measured  and  set  apart  for  him. 
A  few  days  after  they  liuled,  the  malt  still  remaining  in  their  ware- 
houses.  Salter  claimed  it  as  his  property,  in  competition  with  the 
creditors  of  Knox  and  Company.     But  *  the  court  were  unanimoos 

<  in  rejecting  this  claim.    It  was  observed  by  one  of  the  judges, 

<  that  a  purchaser  had  indeed  an  equitable  daim  to  goods  of  which 

<  he  had  paid  the  price ;  but,  however  equity  may  afford  relief 
*  by  undoing  what  has  been  ill^^ally  done,  it  cannot,  in  a  qties- 

<  tion  with  third  pardes,  supply  the  want  of  those  things,  which, 

<  though  required  by  the  law,  have  been  left  undone/  iKottrr  v.  Crs. 
cfKnox  and  Co.  7th  February,  1786. 

758.  In  this  case,  it  is  not  very  dear  whether  the  court  proceed- 
ed  upon  the  ground  that  the  measuring  and  setting  apart  the  nak 
for  the  vendee  was  an  act  of  construotiye  delivery,  and  yet  that  the 
property  remained  untransferred ;  or  whedier  the  decision  did  not 
rather  proceed  on  the  ground  that  there  was  merely  a  completEd 
•contract  of  sale,  but  no  delivery  dther  actual  or  constructive,  and 
consequently,  that  the  vendee  had  acquired  merely  a  personal 
right.  There  is  some  ground  for  supposing  that  the  latter  is  the 
true  import  of  the  deciaon,  from  the  argument  as  stated  in  the  re- 
port,  in  which  it  is  said  to  be  admitUd  ikat  no  tgmhoUctd  tnuBMok 
tookplace. 

Be  this  as  it  may,  in  the  next  case  which  occurred,  and  which  is 
the  latest  upon  the  subject,  the  court  held  that  a  quantity  of  grain 
lying  in  the  granaries  of  the  vendor,  was  eflRn^tuilly  transfetred  to 
the  vendee  by  a  sale,  fdlowed  by  certain  acts  of  constructive  de» 
livery,  although  the  grain  remained  in  the  granaries  at  the  time  of 
the  vendor^s  bankruptcy. 

On  9th  September,  1807,  Messrs.  J.  and  A.  Aitchisons,  baken 
in  Edinburgh^  purchased  on  trial,  from  Crow  and  Wood,  mer- 
chants in  Leith,  8  bolls  of  wheat,  at  the  price  of  4Qs.  per  bdh 
Thf  price  was  immediately  paid,  and  the  wheat  removed. 

Messrsb  Aitchison  having  approved  of  the  quality,  returned  to 
purchase  a  greater  quantity,  and  a  bargain  was  made  for  90  bdls. 
The  agreement  was  finished  by  the  following  missive,  which  in- 
eluded  the  8  bolls  formerly  paid  for  and  delivered :  <  Leitlh  ITth 
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*  September,  1607»    Messrs.    John  and  Ale)cander  Aitchisons, 
'Gentlemen:  We  hereby  ofiier  you  nitoety-elg^t    bolts  Virginia 

*  wheat,  at  409.  per  bdl^  to  be  settled,  one  hidf  carii,  the  other  half 
'  by  bill  at  three  tjodnths  date/ 

This  ofiier  was  accepted ;  a  bill  at  three  raonttis  was  granted  Tor 
one  half  of  the  price,  the  sum  of  L.  78  in  ea^  was  paid|  and  the 
balance  of  the  price,  (L.80,)  remainecl  due.  Crow  and  Wood 
kept  their  grain  in  graharies,  and  the  earedf  the  grain  was  entrust- 
ed  to  a  servant,  (called  Richard  Aitken,)  hired  by  them.  The 
duty  of  this  person  was  to  keep  the  keys,  to  turn  the  grain,  and 
preserve  it  in  good  order,  and  to  deliver  to  purchasers  the  quan* 
titles  sold*  When  the  bargain  was  concluded^  the  following  order 
wail  written  by  Crow  and  Wood ;  *  Deliver  to  John  and  Alexander 
^  Aitchis6n,  Sdinburgh,  ninety  bolls  Virginia  wheat,  from  Cathie*^ 
<  high  loft,'  Signed,  <  Crow  and  Wood,'  I^tb,  17th  September, 
^  1807/  (addressed)  <  I'o  Richard  Aitken.'  At  this  time,  there 
were  in  the  lofts,  in  one  promiscuous  mass,  what  was  supposed  to 
be  161  bolls  of  wheat,  of  which  a  great  part  had  been  sold  to  dif* 
ierent  persons,  but  remained  undelivered.  Between  the  17th 
September,  the  date  of  the  order  of  delivery,  and  the  £5th  Sep. 
lember,  there  were  delivered  to  various  purcbasersi  62  bolls ;  aftei* 
which  there  should  have  remained  99|  bolls,  that  is  9^  bolls  more 
than  had  been  purchased  by  the  Aitchisons ;  but,  on  measurement 
there  appeared  to  be  only  6}  bolls  more. 

It  was  alleged  by  the  Aitchisons,  that  they  bad  purchased  a 
Bpecifie  suhjject,  and  not  a  part  of  the  undistinguished  heap,  i.  e. 
they  had  purchased  what  should  remain  after  the  quantities  sold 
were  taken  away ;  and  that  the  mention  of  98  bolls  was  only  put  ofa 
to  limit  the  warrandice  of  the  seller  as  to  quantity.  That  they 
had  offered  to  purchase  100  bolls  of  wheat,  (including  the  eight 
first  delivered,}  but  that  Crow  and  YfUcA  had  said  the  quantity 
remaining  unsold  did  not  amount,  according  to  their  books,  to 
more  than  90  bolls ;  and  that,  Iieyond  this,  diey  eould  not  war« 
rant  the  c(uantity  in  their  possession.  It  was  ftirther  alleged  that, 
nfter  the  order  of  delivery  directed  to  Richard  Aitken  was  inti^ 
inated  to  him,  he  was  paid  (one  shilHng)  by  the  purchasers  for 
turning  and  taking  care  of  the  wheat ;  that  it  was  agreed  that  the 
wheat  should  remain  in  the  granary  for  six  months  after  the  day 
of  the  sale,  the  expence  of  attending  it  being  paid  by  tbem  thepnr^ 
cshasers ;  and  that  this  was  the  universal  practice  ia  all  sales  gf 
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grain  to  the  bakers,  to  whom  it  was  not  convenient  to  remoTe  a 
large  quantity  of  grain  at  one  time.  These  assertions  were  not 
admitted,  although  it  did  rather  appear  that  the  order  had  been 
intimated ;  and  this  was  lihderstood  by  the  court  to  have  been  the 
fact.  On  the  SOth  September,  Crow  and  Wood  stojqped  payment, 
and  intimated  tbar  insolvency  to  their  creditors;  but,  at  this 
time,  were  not  subject  either  to  diligence  or  sequestration.  On 
the  1  St  October,  the  Aitchisons  applied  to  Crow  and  Wood  for 
delivery  of  the  wheat ;  but  this,  in  respect  of  the  insolvenqr^  was 
refused.  On  the  8d  October,  a  petition  for  this  purpoee  was 
presented  to  the  Sheriff.  In  the  mean  time  (8th  October)  seques- 
tration was  awarded  of  the  estate  of  Crow  and  Wood*  On  the 
14th  October,  the  Sheriff  ordained  the  defaiders,  or  the  factor  or 
trustee  on  their  estate,  to  deliver  the  90  bolls  of  wheat  i  and  this 
interlocutor  became  final*  On  the  23d  October,  a  factor  <in  the  se> 
questrated  estate  was  appointed.  On  28th  October,  the  Sheriff 
granted  warrant  to  the  officers  of  court  to  pass  to  the  lofls  of  Crow 
and  Wood,  and  use  the  king^s  keys  in  opening  the  doors  thereof, 
and  to  deliver  the  wheat  as  formerly  ordered.  In  virtue  of  this  war* 
rant,  delivery  was  obtained  by  the  Aitchisons.  Charles  Brough- 
ton^  the  interim  factor,  and  afterwards  trustee,  presetted  a  bill  of 
suspenaott  and  interdict  against  the  Aitchisons^  to  prevent  themfrom 
selling,  removing,  or  disposing  of  the  wheat ;  and  the  case  having 
come  before  Lord  Bannatyney  Ordinary^  the  following  interlocu- 
tor, (S8th  November,  1607,)  was  pronounoed  :  <  Upon  the  charg- 

<  ers  finding  caution  to  the  satisfaction  of  the  principal  clerks  of 

<  session,  to  make  payment  to  the  suspender  of  whatever  sum  shall 

<  ultimately  be  found  to  be  the  value  of  the  wheat  in  question,  ia 

<  case  the  suqiender  shall  be  found  to  have  a  right  thereto^  allows 

*  the  charger  to  use  or  dispose  of  the  same  at  pleasure.*  And  the 
case  having  been  stated  in  memorials,  the  interlocutor  of  the  Lord 
Ordinary  (24th  February,  1808)  was :  <  In  respect  it  does  notap- 

<  pear  that  either  the  order  of  delivery  by  Messrs  Crow  and  Wood, 

*  the  sellers,  to  the  chargers,  as  purchasers,  or  that  obtained  fima 

*  the  Sheriff,  could  be  held  equivalent  to  actual  delivery  and  pos- 

*  session  of  a  quantity  of  wheat  remaining  in  their  warehouse  at 

*  the  time  of  their  bankruptcy  and  sequestration  of  tbar  estate,  so 

<  as  to  operate  a  transfer  of  the  property  in  their  favour,  or  pre- 

*  vent  its  passing  to  the  interim  factor  as  part  of  their,  estate;  sus- 

<  pends  the  letters  simpliciter.^    The  pause  then  cam^  before  tbt 
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Court  in  petitioo  and  answers,  when  tlie  i^dUowiog  opinions,  were 

delivered^  the  Court  being  divided. 

Lord  Hermand  objierved,  <  That  tbere  waa  no  ground  for  dis« 
tinguishing  between  the  sale  of  the  eight  boll^  paid  for  and  de- 
livered} and  the  s^e  of  the  ninety  bolls^  which  ran^dn^  ^n  the 
lofts ;  that  th^  tronsactipn  was  for  ninety^eight  bollsi  of  which 
the  removal  of  the  eight  bolls  ^as  to  be  hfild  as  partial  deliyery ; 
that  Ailken,  the  person  ^hp  had  charge  of  the  wheat,  had  been  paid 
by  the  Aitchisons  for  timing  uid  tdcing  care  of  it,  and  was  to  be 
considered  as  their  servant,  and  as  having  the  custpdy  of  it  for 
their  behoof;  that  the  purchasers  had  an  order  of  delivery » 
which  had  been  acteji  upon  by  the  removal. of  the  eight  bolls, 
and  that  delivery  of  the  renuunder  could  not  have  been  deipand* 
ed  by,  or  given  to,  any  oth^  person.  Thjit  the  wheat  j^tood  at 
the  risk  of  the  purchasers,  and  tbat|  in  the  pircumi^tanees  of  th^ 
case,  such  deUvery  had  been  taken  as  was  u^ual  and  practica? 
ble.? 
Lord  Bdtmuto  and  Lord  Woodhouidee  delivered  their  opnions 

to  the  same  eflfisct.  Lord  Succoth  observed,  <  That  afler  the  S5th 
September,  before  which  date  various  sales  had  been  miide,  and 
various  parcels  of  wheat  had  been  removed,  the  quantity  remain? 
ing  was  to  be  oonndered  as  the  specific  subject  purchased  by  the 
chargers ;  and  that  the  excess  cf  the  few  bolls  beyond  tlxe  nine, 
ty  bolls,  which  the  chaiger  had  purchased,  was  not  worthy  of 
consideration,  and  could  npt  enter  into  the  questiqn*  That  Aiu 
ken,  who  had  the  custody  of  the  wheat,  hfid  been  p|iid  for  the 
care  of  it  by  the  chargers,  that  the  order  of  delivery  had  been 
intimated  to  him,  and  that  he  was  to  be  considered  as  their  ser* 
vant  and  custodier.  That  the  price  was  paid ;  and  on  the  1st 
and  2d  October,  before  diligence  or  sequestration  had  induced 
bankruptcy,  the  chargers  formally  demanded  delivery  of  the 
^rfieat ;  and  that  they  had  no  other  way  of  obtaining  it  but  by 
a  forcible  entry  into  the  granaries,  which  the  law  ppuld  nether 
require  to  be  done^  nor  justify  when  done ;  and  that  the  appli^ 
cation  to  the  sheriff,  an4'  the  interlocutor  thereon  pronounced 
subsequently  by  him,  must  place  the  chargers  in  the  same  situa* 
tion  as  if  their  demand  had  been  complied  with  by  the  sellers. 
That  in  these  circumstances,  the  sellers  must  be  held  to  have 
lost  all  controul  over  their  wheat,  and  the  chargers  to  have  oft- 
tained  comtfuctive  delivery.  That  d|?Uvery  of  the  key  of  the 
lofts  would  have  been  held  to  be  completc^nd  effectual  tradi« 
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i^  tion.  That,  l^tween  Che  foregmog  dieumBtanoes  and  detivefj 
f  of  the  key,  no  solid  distinction  in  pdnt  of  principle  oould  be 

<  discovered ;  and  die  measures  taken  by  the  chai^rs  in  the  pre^ 
^  sent  case,  were  equally  public  and  unequivocaK^ 

^e  Lard  Ptesiderii  «  assumed  that  the  transaction  for  eight 
^  bollls,  was  distinct  from  that  for  the  ninety  bolls.     That  the  for- 

*  met  bad  been  pdd  tat  and  removed,  and  that  the  delivery  then 

<  given,  irent  no  farther  than  to  secure  and  transfer  the  quantity 
'f  iictually  defivered.  That  there  was  no  evidence  of  any  condi- 
^  tion  in  the  contract  to  allow  the  grain  to  remain  for  six  weeks  in 

*  the  loftcf,  and  if  such  agreement  had  been  proved,  it  would  only 
f  have  shewn  more  clearly,  the  intention  of  the  purchasers  not  to 
f  take  delivery  daring  |hat  period,  and  to  trust  to  the  credit  of  the 
^  sellers.  That  there  was  no  ground  fbr  considering  the  pnrchas* 
^  ers  as  the  tenants  of  the  lofts  during  these  six  weekk  That  there 

<  had  been  no  new  contract  of  location  with  the  proprietors  of  the 

<  lofts,  nor  any  transference,  actual  or  implied,  by  Crow  and  Wood 
^  of  the  lease,  in  favour  of  the  purchasers,  for  these  six  weeks,  by 

*  which  these  lofts  could  be  con^efed  as  thor  reposttorieSb  That 
^  there  was  no  doubt  fi  concluded  contMct  of  sale  on  the  17th  Sep- 

*  tember,  when  Crow  and  Wood  were  solvent,  and  the  purchases 
^  had  a  good  title  to  have  compelled  implement  of  it,  that  is,  de, 
f  livery  of  the  wheat  at  that  date.  But  that  a  claim  fbr  implement 
^  of  a  contract  was  a  mere  personal  right,  and  wAs,  inpari  ouif,  in 
f  a  competition  on  a  bankrupt  estate,  with  an  ordinary  claim  of 
i  debt  fop  a  sum  of  money.  That,  accordingly  the  purchasers  did 
^  not  state  themselves  as  creditors  claiming  to  be  ranked  under  the 

*  sequestration  on  the  bankrupt  estate,  but  as  proprietors  of  the 
^  wheat,  of  which  the  custody  h^d  remained  with  the  bankrupt, 
^  but  which  was  said  not  to  form  a  part  of  his  estate  at  alL  That, 
^  from  the  80th  of  September,  the  period  at  which  they  declared 
^  their  insolvency  tO  thar  creditors,  and  not  from  the  period  of 
f  their  s^uestration,  all  their  transactions  must  be  stepped,  and 

*  the  claims  or  rights  of  the  creditors  must  have  their  nature  aad 
^  extent  determined  as  at  that  date.  That  the  question  for  con* 
'  sideration  was,  whether  at  that  date  the  property  of  the  wheat 

*  was  tronsfeirred,  or  whether  there  only  existed  a  persomd  daim 

*  for  delivery.  That,  in  determining  this  question,  the  fact  of  the 
<  price  having  been  pmd  could  not  have  the  slightest  influence. 
^  That  this  was  perfectly  dear,  and  yet  it  was  not  easy  to  prevent 
« thif  ckctnnstance  ftom  alFecting  the  opinion  upon  the  whole  oueoi 
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tion.  That,  to  fanrifig  this  to  the  t66t,  it  mighl  be  proper  to  sup- 
po6e  the  preient  case  levened,  to  rappoie  that  Crow  and  Wo6d 
were  solvent,  that  the  AHchiaoiis  had  beeooie  inscdvent,  and  the 
price  had  not  been  paid.  Couid  it  then  be  eai^tended  that  the 
creditors  of  the  Aitchisons  ooutd  have  taken  the  wheat  as  part  of 
their  bankrupt  estate^  o^eriof  no  pifae  but  the  chance  of  a  divi* 
dend  t  That  thin  could  npt  well  have  been  mai&taiiied,  yet  the 
essential  circumstances  regarding  the  praperty  of  the  wheat  would 
have  remdned  unchanged.  That  it  was  necessary,  therefore,  to 
guard  against  die  influence  of  this  arcttmstanoe,  which  was  of  Aq 
just  importance  whatever,  and  to  lay  it  asnde  entilrely.  That  to 
transfer  the  property  undier  the  contract  of  sale,  the  C0I^lent  tp 
sell,  and  tradition  of  the  commddity,  urere  both  indidpensabfe. 
That  in  heritable  subjects  this  wfto  done  by  sasine,  and  in  move, 
ables  by  delivery.  That  in  requiting  the  tiansfeir^nce  of  pos- 
session, or  tradition  of  the  subject  sold,  to  creftte  a  real  right  to 
it  in  the  purchaser,  the  law  understood  that  the  ^me  sort  of  pos- 
sesrion  which  was  fbrmeriy  in  the  seller,  was  afkerlrjirds  in  the 
purchaser.  That,  in  all  cases  of  civil  or  constructive  delivery, 
the  same  description  and  extetit  oiP  pbssesrfbii  #Ud|  was  former- 
ly in  the  seller,  is,  after  the  sale,  vested  in  the  purchaser.  Tba^ 
in  the  present  case,  the  wheat  waA  iiot  in  the  hands  of  a  consig- 
nee, or  depository,  or  third  party.  It  Was  in  the  actual  and  na- 
tural possession  of  the  sellers ;  in  their  oitrn  lofts,  or  in  lofts  rent- 
cd  by  them,  which  wad  the  same  thing.  That  this  could  not  be 
called  constructive  or  civil  possesion.  It  wa$  as  clear,  absolute, 
unequivocal,  and  actual  possession,  as  could  be  had,  without 
holding  it  themselves,  or  putting  it  in  their  pockets.  It  was  the 
same  possesnon  which  every  man  had  of  the  fhmiture  in  his 
house,  and  every  tradesman  of  the  goods  iti  his  shop.  It  was 
the  only  possession  which  merchants  could  hate  of  the  immense 
subjects  of  commerce.  v 

*  That  in  the  present  case  this  possession  never  y^BB  transferredi^ 
and  no  ostensible  change  of  possession  ever  was  accomplished. 
<  l^hat  the  intimation  of  the  order  of  delivery  did  not,  knd  could 
not  confer  on  the  purchasers  the  same  possession  which  was  in 
the  sellers.  It  could  not  reiider  the  laked  servant  of  the  sellers 
the  servant-  of  the  purdiasers ;  it  could  not  render  the  lofts, 
which  were  the  real  or  rented  property  of  the  sellers,  the  reposi- 
^  toriei  of  the  purchasers.  That,  by  the  formality  of  intimation, 
*  a  paper  passed  alently  and  s^retly  from  the  pockets  d  the  one 
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#  to  that  of  the  'other.  That  this  was  not  transTerenoe  of  poeset- 
sion  or  tradition  by  the  law  of  Scotland.  On  the  contrary,  no 
alteration  of  the  actual  posaesaon,  as  existing  prevbus  to  the 
sale,  had  been  made,  and  no  ostennble  act  had  been  done  to  de- 
note the  change.  Matters  remained  after  the  sale,  just  as  they 
had  been  hefore  it  That  the  order  was  to  authorise  the  ser- 
vant to  ^ve  and  to  enable  the  purchasers  to  receive  delivery, 
and  cannot,  by  any  oonstrqction  in  the  present  case,  be  held  to 
amount  to  that  for  which  it  was  no  more  than  authoritv.  That 
the  purchasers  had  never  done  what  this  order  enabled  them  to 
do ;  they  allowed  the  possession  to  remain-  unaltered ;  they 
took  their  chance  of  the  bankruptcy  of  the  seller,  and  must 
cjaifn,  ojk  the  personal  estate,  in  the  same  manner  as  those  per. 
sonal  creditors  who  had  trusted.  That  there  could  be  no  sudi 
thing  as  a  real  right  in  the  purchaser,  retenia  pouesskmey  by  the 
seller.  That  when  goods  are  in  the  hands  of  a  custodier,  or  a 
depository,  or  shipmaster,  there  can  he  no  fietual,  but  only  cavil 
possession ;  and  in  such  cases  the  natural  or  actual  possession, 
not  being  in  the  seller,  cannot  be  given  o.ver  by  him,  but  the 
same  possession  is  ^ven  to  the  purchaser  which  was  in  the  seller, 
and  this  is  the  criterion.  That  the  jmu^tice  of  the  trade  of  bakers, 
which  may  have  ariseq  in  the  present  cAac,  was  of  no  conse- 
quence, and  mus(  be  attqgpther  disv^gaaded.  That  it  did  ap- 
pear to  be  common  fiir  bakers  to  allow  com  to  rem»n  in  the  pos- 
session of  the  seller.  Whyf  because  they  could  in  gencrd 
trust  to  the  seller^s  solvency ;  but  whatever  were  tlmr  views» 
their  practice  could  not  change  the  general  lnw  of  the  country, 
to  which  it  is  the  buriness  of  creditors  to  acoomnipdate  their 
dealings.  Such  practice  must  yield  to  those  important  and  gene- 
ral rules  of  law  which  are  established  for  the  common  security. 
By  consulting  the  convenienoy  of  their  trade,  and  trusting  ta 
the  security  of  the  sellers,  they  do  wh^  is  inccnnpaiible  with 
the  creation  of  a  real  right  in  their  perscms  to  the  cmnmodity 
sold  That  to  permit  the  transference  of  property  without  tra- 
dition, or  reienta  possessionem  would  occasion  the  greatest  hard- 
ship to  individuals,  and  danger  to  trade.  No  purchaser  couM 
be  secure  from  latent  real  rights }  but  aAcr  puroharing,  t^timm 
fdty  and  paying  the  price,  4i]ui  assumhig  possesion,  by  removing 
the  commodity,  might  be  depiived  of  it  by  some  previous  pur- 
chaser, whose  transaction  had  been  completed  as  in  the  present 
instance^  tlie  seller  retaining  posscssioq. 
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«  That  if  the  property  of  moveables  could  be  transferred  reten* 

<  ia  possesrionCf  there  was  no  reason  why  a  pledge,  Or  hypothec, 

*  might  not  be  constituted  in  the  same  way^  and  to  create  it  the 

<  proprietor  had  nothing  more  to  do  than  to  write  an  order  of  de» 

*  livery  to  his  own  servant.    Bat  it  was  obvious  that  nothing  was 

*  more  contrary  to  the  commerce  of  moveables,  and  to  the  best 

*  principles  of  the  law  of  Scotland.    l*hat  the  application  ta  the 

*  Sheriff  was  too  late  in  its  date  to  be  of  any  avail  in  the  case.    If 

*  it  had  been  made  befmie  the  declaration  of  the  bankruptcy,  it 

*  might  have  been  held  to  be  equivalent  to  delivery.    But  before 

<  this  application,  the  state  of  matters,  as  between  the  creditors 

<  and  the  bankrupt,  had  been  fixed  irrevocably  by  the  declan^ 

<  tion  of  bankruptcy,  and  no  individual,  and  no  court,  could  then 

<  interfere.^    Lord  Craig  and  £ord  Bannaiye  delivered  their  opi« 

<  nions  to  the  same  effect    The  interlocutor  of  Courts  (i7th  May, 

*  1809,)  was :  *  Alter  the  interiocntor  reclaimed  against,  and  find 

<  that  the  property  of  the  wheat  in  question  was  legally  vested  in 

*  the  petitbners ;  theref<Hre  find  the  letters  orderly  proceeded,  and 

*  decern.' 

And,  (15th  Nov.  1809,)  on  advising  a  reclaiming  petition  and 
answers,  the  Lords  adhered.  Broughkm  v.  JUckisonj  lAth  Nov. 
1809. 

The  question  involved  in  this  case  has  not  again  occurred ;  and 
when  it  is  considered  that  the  Court  were  so  nearly  divided,  it 
must  be  held  that  it  is  still  uncertain,  whether  goods  which  are  in 
the  vendor*s  own  possession  when  sold,  can  be  efiectually  transfer* 
red  to  the  vendee  by  any  act  of  construcUve  delivery,  which  leaves 
tiiem  in  the  same  situation  as  before  the  sale,  in  the  repositories  of 
the  vendor  ♦. 

7£9.  (S.)  When  the  thing  sold  is,  at  the  time  of  the  sale,  in  the 
hands  of  a  third  party,  not  the  servant  or  special  agent  of  the  ven* 
dor,  but  who  is  the  custodier  of  it  for  his  behoof,  there  are  not  the 
same  reasons  for  heatating  to  admit  acts  of  constructive  delivery 
as  suflBcient  to  transfer  the  property,  and  as  si^rseding  the  neceSi* 

*  In  the  case  ot  Grant  r.  SmUh,  Sist  July,  1758,  S  Foe.  CoO.  t77«  it  was  hM, 
that  a  quantity  of  growing  corn  being  eoM  while  yet  green*  tin  property  ww  tmne* 
ftrred  by  a  ^ymboIioJ  delivery  eo  at  to  exohide  the  ereditort  of  the  vendor  by  whom 
it  was  afterwards  poinded  when  ripe.  It  may  be  aaid»  however*  that  the  eircum<« 
stance  of  actual  delivery  being  here  impossible  at  the  time  of  the  tale»  there  was  a 
stronger  ground  for  admitting  the  eonsjruetlTe  delivery  aa  iuflcleot  to  tranefer  tb0 
pwperty. 
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8ity  of  u  actual  delivery.  Wliea»  for  ezampla«  the  goods  are 
in  the  hands  of  a  warehoosemaa  <»r  wharfinger^  or  are  in  the  king's 
cellan  untU  payment  of  the  dirties,  it  is  a  oomiaon  practice  for  the 
owner  to  sell  them  to  a  party  who  does  not  wish  to  remove  them 
iBsmediately*  and  who  may  i^p  transfer  tham  to  a  third  party 
without  ever  icmoriiig  them  a|  all.  In  this  way  goods  frequently 
pass  throng  a  great  many  hamb  between  the  time  of  their  being 
deponted  with  the  custodier^  and  their  actual  delivery  to  the  last 
purchaser.  But  the  mere  eomplelloQ  of  the  contrset  of  sale  does 
not,  by  our  law,  vest  the  property  of  the  thing  sold  in  the  vendee. 
In  order  to  produce  this  effect,  there  must  either  be  delivery,  or 
something  which  the  law  admiu  as  equivalent  to  it.  If,  in  the- 
case  above  supposed,  there  were  a  mere  contract  for  the  sale  of 
goods  in  the  king^i  warehouse*  the  vendee  would,  indeed,  be  a  cre- 
ditor for  the  delivery  of  the  goods,  and  the  vendor  a  creditor  for 
the  price.  But,  if  the  vendor  should  fiul  while  things,  remained  in 
this  situation,  the  vendee  would  not  be  cmkled  to  take  the  goods, 
even  though  he  had  paid  the  price,  the  property  being  stiU  un- 
transferred,  and  the  goods,  therefore,  forming  part  of  the  vendor's 
estate.  But  as  it  is  for  the  interest  of  trade,  that  it  should  be  in 
the  power  of  pardes  to  make  an  effectual  sale  and  tnmsfinrenoe  of 
goods  in  the  situation  now  mentioned,  without  an  actual  delivery 
of  them,  it  has  been  held  that  certain  acts  of  constructive  delivery, 
such  as  measuring  or  w^Ung,  and  setting  them  apart  for  the 
vendee,  and  marking  them  in  the  booke  of  the  custodier  as  trans- 
ferred  to  him,  or  giving  an  order  of  delivery  in  favour  of  the  ven* 
dee,  and  intimating  it  to  the  custodier,  are  eqiially  actual  to 
complete  the  transftrenoe  as  an  actual  delivery,  and  are  suficient 
to  bar  any  claim  for  the  goods  by  the  creditors  of  the  vendor. 

760*  There  is  this  difference  between  the  cases  now  stated,  and 
those  mentioned  in  the  preceding  paragraph,  in  regard  to  the  pn»- 
priety  of  admitting  a  construcdve  delivery  to  supply  the  pkce  of. 
actual  delivery,  that,  in  the  cases  now  alluded  to,  the  intimalicn 
of  the  ddivery  order,  or  other  act  of  constructive  delivery,  conierB 
upon  the  vendee  the  same  kind  and  d^;ree  of  possession  which  the 
vendor  himqelf  had  at  the  time  of  the  sale,  because,  from  the  date 
of  inlimati]^  the  transfer  to  the  custodier,  he  holds  the  goods  fir 
behoof  of  the  vendee  exactly  as  he  held  them  before  far  behoof  of 
the  vendor,  whereas,  in  the  cases  where  the  goods  when  sold  are 
in  the  hands  of  the  vendor  himself,  and  are  merely  measured  and 
set  apart  for  the  vendee,  the  vendor  doey  not  give  him  the 
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possession  which  he  himself  had^  and  ther^  is  a  muoh  grefitec  dan*^ 
ger  of  creating  a  false  credit  in  favour  of  the  vendofr  ficom  his  ca»% 
tinning  in  possession  of  the  goods. 

761.  In  £nglvid»  as  haa  been  n^ntioned  in  t^e j^arfqp^ing  ascU 
tion,  goods  in  the  hands  of  a  wharfinger,,  waxei^onaepviPf  or  oth«r 
custodier,  may  be  effectually  transfierred  tp  a  pjuuxbas^r  by  a  si^le, 
and  intimation  to  the  custodier  or  other  act  of  constructive  delivery 
by  which,  without  any  actual  posaesaion  giv^n  to  thie  vendee,  the 
vendor  is  divested  of  his  lien,  and  the  property  is  vested  indeleasi« 
bly  in  the  vendee. 

762.  In  Scotland,  in  like  manner,  it  is  now  settled,  that  gooda, 
in  a  similar  situation  may  be  effiectyally  sol4  and  transferred  vitl^ 
out  being  removed,  or  actually  delivered  \fi  tbe  vendee,  apd  tbH 
the  acta  of  constructive  deltveiy,  which,  for  the  conveni^noe  of: 
merchants,  have  been  admitted  in  cases  of  this  kind,  ar^  equally 
effectual  as  actual  delivery^  to  divest  the  yendf^r  of  the.  property, 
and  of  his  right  to  resort  to  the  goods  in  secupty  of  the  prke.  Oa. 
the  one  hand,  therefore,  if,  aft/sr  such  sale  an^  constructive  de« 
livery,  the  vendor  should  fml,  the  price  being  paid,  his  erjeditors 
are  not  entitled  to  take  the  goods  as  a  part  of  his  estate;  and,  on, 
the  otl^er  hand,  if  the  vendee  shpuld  faiL  without  having  p^the. 
price,  the  vendor  must  claim  for  it  as  a  personal  credf^,  and 
cannot  take  the  goods,  on  the  ground  that  they  have  never  Y^^n. 
actually  delivered.  In  every  possible  utuation,  in  short,  in  tjmc? 
of  this  kind,  with  the  sing^  exception  of  delivery  to  a  cani^Jbr 
the  purpose  ^  transport^  the  acts  of  eonstruQtive  deliveiy  w^dph 
have  been  recognised  in  law  are  equivalent  tp  actMal  delive^, 

163.  These  doctrines  have  been  established  by  the  foljpifipg 


James  Maxwell  had  ten  hogsheads  of  tobacco  in  the  public, 
weighihptfse  of  Gl^ngow.  He  sold  it  to  Mp.^  Sm^scm,and  if;  waa. 
weired  over  by  Maxwdl  in  her  sight,  and  th^  casks  mar^fd.  with, 
the  initiids  of  her  husbfnd^s  name.  In  tl|is  situatipp,  the  gopda, 
were  arrested  by  a  creditor  of  Sin^]!So^.;  aq4  a  £bi;tl)coiaia)g  bpmg, 
raised,  Ksxwell  tife  seller,  who  l^ad  not  xaoeived  It^e  pfice,  op. 
posed  the  claim  of  th^  anrest^r,  on  the  groiwd,  that  the  property 
of  the  goodf  wa§  still  untransfened,  nq  di|livi^ry  having  taken^. 
place.  But  <  the  Lords  found,  that  a  d^ratk>n  of  the  w^gh. 
<  house  clerk  of  Glasgow,  bearing,  that  James  Mai^well  had  wdgb^ 
^  ed  over  to  j^bert  Simpson^s  wife  ten  hogsheads  of  tdbaeoo, 
'  weigbipir  4/SOO  pquii4  wejigb^  marked ik  S«  did.  iftamm^tim 


■ 
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*  property  to  Simpson,  aiid  that  therefore  it  ought  to  be  made 
<  furthcoming  to  Thomas  Main,  his  creditor  arrester.^  Main  v. 
Maxwdl,  rtth  Jakf,  1710. 

764.  In  like  manner,  when  goods  have  been  lodged,  after  im- 
portadon,  in  the  king^s  cellars,  under  the  bonding  acts,  they  may 
be  sold  and  effectually  transferred  to  the  vendee  by  a  constructive 
delivery,  without  any  actual  removal  or  delivery  of  them  to  the 
vendee.  As  a  great  deal  of  difference  of  opinion  prevailed  upon 
this  subject  before  the  rule  was  finally  settled,  it  will  be  proper, 
before  stating  the  cases,  to  mention  the  proviaons  of  the  statutes 
by  which  the  bonding  system  was  established,  and  also  to  explain 
the  manner  in  which  the  sale  of  goods  is  carried  on,  while  they 
remain  in  the  king*a  warehouse,  and  the  nature  of  the  construc- 
tive delivery  which  has  here  been  admitted  to  supersede  the  neces^' 
nty  of  an  actual  delivery. 

By  the  act  of  the  S6  Geo.  3.  c.  69.  when  certain  goods  are  im. 
ported,  twenty  days  were  allowed  after  the  ship  armed,  to  pay  the 
duty,  during  which  time  the  goods  remain  on  board ;  if  the  duties 
were  not  paid  within  that  time,  the  goods  were  to  be  removed  in- 
to the  king'*s  cellars,  after  which,  three  months  were  allowed  for 
die  payment  of  the  duty ;  but  if  it  is  not  paid  at  the  expiry  of  this 
period,  the  goods  were  ordered  to  be  sold,  and  after  deducting  the 
duties,  the  surplus  pud  to  the  owner. 

Bjr  a  later  statute,  the  49  Geo.  8.  c.  18S.  a  new  and  improved 
system  was  introduced  By  §  39,  42,  43,  of  this  act,  it  is  enact, 
ed,  1st,  that  when  the  goods  of  which  schedules  are  annexed,  com- 
prehending a  great  part  of  the  imports  of  this  country,  are  import- 
ed, a  bond  may  be  granted  to  the  crown  by  the  importer  for  the 
duties,  and  they  may  remain  deposited  for  fifteen  months  before 
the  duties  are  demandable.  2dly,  That  the  goods  shall  be  placed 
in  warehouses  furnished  at  the  expense  of  the  importer  or  proprie- 
tor, and  approved  of  by  the  officers  of  the  revenue.  Sdly,  That 
books  shidl'  be  kept,  wherein  shall  be  noted  what  is  deposit- 
ed and  what  is  taken  out,  with  the  name  of  the  persons  to  whom 
it  is  delivered.  4thly,  That  the  wardiouse  shall  be  und»  dou* 
ble  locks,  the  key  of  the  one  lock  to  be  kept  by  the  revenue  offi* 
eer,  and  the  key  of  the  other  by  the  importer  or  proprietor,  and 
that  the  goods  shall  not  be  removed  without  payment  of  the  dnties. 
dthly,  That  if  the  goods  are  not  removed  in  fifteen  months,  they 
shall  be  sold  publicly,  the  price  to  be  applied  ^le,  far  payment  of 
tiieprimage)  freight,  and  charges  of  warehouse  room ;  and  4eeoK^ 
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for  payment  of  the  duties.  6th,  That  samples  shall  be  taken  in 
a  certidn  manner  in  presence  of  the  revenue  officer,  7th,  That 
the  proprietor  or  importer  shall  have  access  to  inspect  his  goods 
at  any  time,  on  giving  notice  to  the  public  officer  in  a  particular 
manner. 

765.  It  has  been  mentioned,  that  when  goods  are  lodged  in  a 
warehouse  under  this  act,  they  are  frequently  sold,  and  pass  through 
ia  great  many  hands  before  they  are  removed  from  the  warehouse, 
and  deHvered  to  the  last  purchaser*  It  has  also  been  mentioned, 
that  in  pl&ce  of  actual  delivery,  it  is  usual  to  give  the  vendee  an 
order  for  delivery  upon  the  custodier,  and  that  the  intimation  of 
this  order  has  been  held  equivalent  to  delivery.  It  will  also  be 
seen,  that  an  order  of  this  sort  has  been  held  to  be  negotiable  like 
a  bill  of  exchange,  so  that  the  goods  may  be  effectually  sold,  and 
transferred  by  the  indorsation  of  it  to  a  purchaser,  and  intimation 
to  the  custodier. 

These  points  have  been  established  by  the  following  cases. 

766.  In  the^r^^  place,  it  was  at  one  time  decided  by  the  Court 
of  Session,  that  when  goods  lying  in  the  king^s  warehouse  have 
been  sold,  and  an  order  of  delivery  given  to  the  vendee,  and  inti- 
mated by  him  to  the  custodier,  if  the  vendee  should  fail  without 
having  paid  the  price,  the  vendor  might  reclaim  the  goods,  not- 
withstanding this  act  of  constructive  delivery.  This  rule  was  ap- 
pHed  by  the  court  in  three  several  cases;  but  the  last  of  these 
judgments  was  reversed  in  the  House  of  Lords,  and  the  rule  was 
established,  that  by  a  sale  and  intimation  of  an  order  of  delivery, 
goods  in  the  king'^s  warehouse,  may  be  effectually  transferred  to  a 
purchaser  without  any  actual  delivery.  The  circumstances  of  this 
last  case,  were  the  following  ^. 

Auchie,  Ure,  and  Company,  having  imported  some  rum,  which 
was  lodged  in  a  bonded  cellar,  in  terms  of  the  statute,  sold  32 
puncheons  to  Mathie,  and  gave  him  an  order  on  Sandemans,  the 
keepers  of  the  cellar,  for  delivery  of  the  goods,  which  was  inti- 
mated  to  them,  and  the  transfer  marked  in  their  books.  Mathie 
took  away  18  of  the  SS  puncheons.  The  remaining  14  remained 
in  the  cellar  when  the  price  fell  due,  and  Mathie  was  unable  to 
pay  it.  Upon  this  a  petition  was  presented  by  Auchie,  Ure,  an4 
Company,  to  the  Water  Bailie  of  Clyde,  praying .  for  delivery  of 

*  The  other  two  casM  are  not  reported,  but  are  stated  bj  Mr.  Bell,  vol.  I  p.  111. 
iff  notU, 
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the  14  puocheooa  to  them.  Thi9  was  apposed  by  the  truslee  fov 
Mathiels  creditors.    The  Water  Bailie  *  finds  that  the  pursuers 

*  are  entitled  in  law  to  reclaim  the  fourteen  puncheons  of  the  rum 

<  sold  by  them  to  the  defender,  William  Mathie,  still  renudning  in 

*  the  King's  cellars,  in  respect  the  price  thereof  has  not  been  pidd  i 

*  therefore  prefers  them  to  the  smd  rumj  as  being  still  their  po- 

*  perty,  frc^  This  judgment  was  confirmed  by  the  Cknirt  of  Ses- 
sion ;  but  upon  an  appeal  to  the  House  of  Lords,  their  interloco- 
tora  were  reversed  by  a  judgment  in  the  following  terms :  *  The 

*  Lords  find  that  the  pursuers,  in  the  application  to  the  Water 

<  Bailie  (vendors)  are  not  entitied  in  law,  in  respect  the  price  there- 

*  of  was  not  pud,  to  retain  the  puncheons  of  rum  in  question,  sold 

<  by  them  to  l/f^lliam  Mathie,  which  were  remainiiiig  in  the  kii^s 
«  cellars :  Find,  that  in  the  drcumstanoes  of  this  case,  these  goods 

<  ought,  in  a  questioo  between  the  vendor  and  vendee  thereof^  in 

*  whose  possession  the  same  were,  to  be  conddered  as  being  in  the 

*  possession  of  William  Mathie^  the  vendee,  before  he  became 

*  bankrupt,  inasmuch  as  Messrs.  Sandeman  ou|^^  in  suck  aqoes* 

<  tion  between  such  parties  in  the  circumstances  of  thia  case,  to 

*  be  considered  as  holding  them  prior  to  the  bankruptcy,  as  the 

<  agents  and  servants  of  the  vendee  only  V 

767.  In  the  second  place,  before  this  judgment  of  reverttl  was 
pronounced,  the  Court  of  Sesnon,  in  a  case  which  occurred  some 
years  after  that  of  Auchie,  Ure,  and  Company,  had  not  only  come 
to  be  satisfied  that  their  former  opinion  was  erroneous,  but  tkey 
had  carried  the  matter  further,  and  held,  that  a  dehvery-note  was 
negotiable  like  a  bill  of  exchange,  so  that  after  a  sale,  of  goods  in 
the  king^s  cellar,  and  intimation  of  a  delivery-note,  the  vendee 
might  again  sell  and  transfer  the  goods  to  a  second  purchaser^  by 


•  Matkie*9  Trmtki  v.  JmtMi,  Vre.  ^  Co.  tad  Nov.  1604;  Jwigmetii^B^am^ 

ijordt,  dated  16th  March,  IBia 

It  Is  worthy  of  obaerTation*  that,  in  the  judgment  of  the  Hotiee  of  I^nls  io  this 
ca«e,  the  question  doci  not  seem  to  be  considered  as  a  question  of  stoppage  la  insa> 
sUut  but  as  a  qoesUon  whether  the  vendor  was  entitled  •  CoreMt*  flie  gooda^  as  hav^ 
ingbeen  still  in  their  pomsislen  at  the  dale  of  the  wndBe^a  Mlura;  and  thelmperi 
of  the  judgment  i%  that  tlie  vendor  had  no  right  of  retcntioiH  becauaa  the  oonstnic- 
live  delivery  by  intimation  of  the  dellvery*note  to  the  custodiers  put  an  end  to  tlicir 
posteasten  for  his  behoof,  and  made  them  from  thencelbrward  hold  the  gooda  for 
behoof  of  the  vendee.  This  jvidgment»  thereforet  seems  to  confirm  the  view  adopted 
in  the  text  of  the  nature  of  this  class  of  cases*  both  in  Bngland  and  Scotland,  and  to 
j  ustify  the  arranging  of  them  under  a  distinct  head  from  the  proper  caaea  oi  atsp« 
page  tM  tratitiitt* 


or  GOODS  IK  A  BONDED  WAIUiHOCSE.  SHI 


ioddnbg  the  note  to  him,  and  hi^  making  intimAtiott  to  the 
dicr.  In  this  way  the  goods  may  pass  through  a  great  many 
hands,  and  th^  property  be  effectually  vested  in  ^fich  suceessive 
purchaser,  without  any  actual  delivery,  So  as  to  protect  him  from 
any  claim  at  the  instance  of  the  original  owner,  in  the  event  of  the 
price  not  being  paid  by  the  first  purchaser,  while  the  goods  still  re- 
main in  their  original  situation.  This  was  decided  in  the  case  of 
Tod  and  Compamf  v.  RaHn^,  1st  f'ebruary,  1809,  where  Tod  and 
Company  having  imported  gin,  and  lodged  it  in  a  bonded  cellar, 
sold  it  to  Kippen  and  Murray,  who  agiun  sold  it  to  Strong,  by 
whom  it  was  aold  to  Rattray.  On  each  of  these  succesdvc  sales, 
an  order  of  delivery  was  granted  to  the  vendee,  and  indmated  to 
the  custodier.  The  first  purchaser  having  failed  without  pstyidg 
the  price,  while  the  gin  was  still  in  the  ceDar,  it  was  claimed  by  Tod 
and  Company.  But  the  Court  held  <  that  the  property  of  the 
^  geneva  in  question,  belonged  to  David  and  Thomas  Rattray,  the 
^  last  purchasers  thereof.^ 

768.  In  the  third  place,  it  is  necessary  to  observe,  that  the  merd 
giving  or  indorsing  a  delivery  note  to  the  vendee,  id  not  of  itself  a 
sufficient  constructive  delivery  to  divest  the  vendor  of  the  property 
and  pght  of  retention,  unlefs  intimaiion  he  also  mOdi  A>  iAe  custO' 
dier  *.  tn  the  following  case,  where  no  intimation  had  been  made, 
it  was  held  that  the  transfer  was  incomplete,  and  that  the  vendor 
was  entitled  to  countermand  the  delivery,  upon  the  vendee  failing 
without  having  paid  the  price ;  although,  in  this  case,  the  bonded 
cellar  belonged  to  the  vendors  themselves,  and  they  were  them- 
selves the  custodiers. 

Hall  and  Company  imported  10  pipes  of  wine  which  were  lodg- 
ed in  a  bonded  cellar,  of  which  they  themselves,  as  general  agents, 
were  the  keepers.  They  sold  the  wine  to  Bodan  and  Skirving, 
and  gave  them  a  delivery  order,  which,  however,  was  not  intimats 
ed  to  the  revenue  officers,  although  the  sale  was  entered  in  the  eel* 
lar  books  and  other  books  of  Hall  and  Company.  Various  subse* 
quent  sales  were  made  after  this,  but  none  of  them  were  intimated 
to  the  custodiers ;  and,  at  last,  before  the  wine  was  removed,  Bo- 


•  la  tht  iMlo0M»«tt»or  tiM  truMfinr  of  gsoii  is  the  Weil  ladto  Oockii  lijr  in- 
4erMiiitiil  of  •  deok  warmil,  ibe  BngHeHeeurtv  have  held*  ibst  Ihcse  decuaaents  are 
in  Uik  rcapcct  upon  the  aame  footing  at  bills  of  exchange  and  billi  of  lading,  and  thai 
the  indorsation  alone  transAers  the  property,  without  intimation  to  the  cttstodier, 
Supra^  No.  67a 
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dan  and  Skirvings  the  original  purchasers  failed  without  paying 
the  price  to  Hall  and  Company,  who  thereupon  presented  a  peti- 
tion  to  the  Judge-Admiral  claiming  the  wine,  and  praying  for  an 
interdict  against  its  being  removed  from  the  cellar.  The  Judge- 
Admiral  granted  the  prayer  of  the  petition,  on  the  ground  that 
the  delivery  orders  had  not  been  intimated,  and  the  Court  of  Ses- 
sion afterwards  confirmed  the  judgment.  The  Lord  President 
observed,  <  This  case,  although  new  in  some  respects,  must  be  de- 
termined according  to  principles  long  established  in  law.  Move- 
ables  cannot  be  effectually  transferred  or  pledged  without  de- 
livery, if  in  the  possession  of  the  party  transferring  or  pled^ng^ 
or  if  in  the  possesion  of  a  third  party,  without  intimation  to  the 
custodier.  In  all  cases,  the  same  possesion  must  be  given  to  the 
purchaser  which  was  in  the  seller. 

<  The  sole  purpose  of  the  bonding  system  is  to  give  the  mer- 
chant the  use  of  the  property  without  paying  the  duty.  It  was 
not  intended  to  alter  the  general  principles  of  law.  During  the 
subsistence  of  the  joint  custody  under  the  bonding  act,  the  law 
of  Scotland  and  the  custom  of  merchants  coincide  in  requiring 
intimation  of  the  successive  sales  and  entry  thereof,  in  a  book 
which,  b^  fkUtOe,  must  be  kept  for  that  purpose,  and  which 
affords  a  security  nearly  equal  to  that  of  seidn  and  record.  This 
book  should  be  kept  by  the  keeper  of  the  bonded  cellar,  and  not 
by  the  revenue  officers.  The  cases  hitherto  dedded  are  in  per- 
feet  consonance  to  law.  If  the  present  case  were  otherwise  de- 
dedded,  it  would  create  an  engine  of  boundless  fraud  between 
prior  and  subsequent  purchasers,^  Jttid  v.  HaM  and  Compof^j 
12th  June,  1811. 

769.  The  propriety  of  this  judgment  is  questioned  by  Mr.  Bell, 
on  the  ground  that,  although  intimation  to  the  custodier  is  neces- 
sary to  complete  the  transfer,  where  the  custodier  and  the  seller 
are  different  persons,  it  cannot  be  necessary  where  the  seller  is  him- 
self the  keeper  of  the  bonded  cellar,  BeUy  voL  i.  p.  116,  and 

note. 

770.  Mr.  Bell,  at  the  same  time,  makes  the  following  observa- 
tions upon  the  proper  mode  of  making  intimation  of  the  deliveiy 
note.     *  Where  the  delivery-note  has  remuned  with  the  original 

<  buyer,  although  the  principle  of  change  of  custody  has  been  ad- 

<  roitted,  it  has  been  doubted  what  shall  be  sufficient  notice  to 

<  change  the  custody  ?  and  who  is  properly  custodier,  to  whom 
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the  transfer  is  to  be  intiniated  ?  and  here  the  practice  is  less  set- 
tled than  in  England. 
*  In  one  case  already  referred  to,  the  idea  of  a  record  seems  to 
have  been  entertained  by  the  Court  of  Session,  as  if  the  bonding 
acts  required  an  entry  in  a  particular  book.    But  the  statutes  do 
not  require  such  record :  certainly,  in  practice,  there  is  no  sort 
of  uniformity  in  the  mode  of  keeping  the  entries.    By  the  old 
act  in  174^  it  is  provided,  that  the  keeper  of  the  warehouse^ 
and  the  person  who  shall  be  appointed  to  attend  the  warehouse, 
shidl  each  of  them  keep  a  book,  wherein  they  shall  respectively 
enter  an  exact  account  of  all  such  rum  or  spirits  of  British  plan- 
tation as  shall  be  brought  into  the  warehouse,  and  the  name  of 
the  person  to  whom  it  shall  be  delivered  out    But  ii|  the  late 
act,  intended  to  reform  the  system,  and  place  the  whole  arrange- 
ment  on  a  proper  footing,  there  is  no  renewal  of  this  regulation. 
The  arrangement  is,  that  the  officer  at  landing  shall  take  a  cor- 
rect account  of  the  goods :  that  when  they  are  to  be  taken  out 
for  exportation,  or  for  consumption,  as  well  as  at  all  times  when 
the  goods  are  to  be  examined  ok*  shown,  the  officer  shall  be  pre- 
sent, so  as  to  observe  every  alteration :  and  that,  under  the  strict 
superintendance  of  the  officer,  the  warehouse  shall,  in  all  respects,* 
serve  as  the  merchants  warehouse,  he  paying  the  rent.  It  is  left, 
therefore,  to  the  usage  of  the  port  how  the  books  of  the  ware-* 
house  are  to  be  kept,  and  I  find  that  the  practice  differs  in  al- 
most every  port.    In  some  the  warehouse>keeper  has  a  distinct  set 
of  goods,  in  which  every  alteration  on  the  goods,  or  on  the  right 
to  them,  is  exactly  recorded :  in  others  the  warehouse-keeper 
contents  himself  with  an  account  of  the  goods  as  delivered,  or  as 
taken  away :  while  others  trust  to  memory,  or  the  entry  in  the 
customhouse  books,  or  to  the  documents  which  pass  on  the  occa- 
sion of  the  warehousing,  or  delivery  of  the  goods.   In  a  question 
on  the  transference  of  goods,  therefore,  too  much  reliance  must 
not  be  placed  on  the  entry  in  the  warehouse  books,  as  essential 
to  the  transit  of  the  property.     I  should,  on  the  contrary,  con- 
sider it  sufficient  to  complete  the  transfer,  if  the  buyer  gives  no- 
tice of  his  right,  and  shows  evidence  of  the*  transfer  to  the  ware- 
house-keeper, though  no  entry  be  made  of  the  transfer  in  the 
books  of  the  warehouse. 

<  The  keeper  of  the  warehouse  is  properly  the  custodier  of  the 
goods.  The  officer  of  the  revenue  has  no  duties  of  that  sort  to 
perform  :*  He  b  the  guardian  of  the  right  of  the  Crown,  as 
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<  coBcerned  for  the  duties :  a  mere  superinteudant^  cm  account  of 
'  the  revenue,  of  the  proceedings  of  the  warehons^keeper.  It 
'  neither  is  required  by  the  ^ct,  nor  is  it  the  practice  to  make  inti- 

<  mation  to  the  oiHcer  of  any  change  in  the  title  to  the  goods,  whidi 

*  is  not  accompanied  wit)i  a  removal  or  alteration  of  the  goods 

<  themselves    And  the  officer  would  take  no  notice  of  such  ind- 

*  mation,  though  made  to  him,  ss  not  having  any  effect  on  the 
f  the  crown'^s  right.  It  is  to  the  wax^house-keeper,  therefore,  that 
f  notice  of  a  transfer  is  to  be  made.    He  is  the  custodier  for  the 

<  m^^ehant ;  And  becomes,  by  such  notiee,  (i^ecordmg  to  the  rule 
^  altready  laid  down^)  the  servant  and  custodier  of  the  buyer.  Ao 

<  eordingly,  ire  have  seen,  thai,  in  England,  it  ia  the  Dock  Com* 

<  pany  alone  who  are  considered  as  the  cugtodi^rs,  and  notice  to 

*  them  of  a  tians&r  is  held  suiS^^t  to  alter  tM  evatody. 

Under  the  administration  of  the  bonding  a«tS|  sometimea  the 

*  importer's  own  cellar  is  made  the  repository  of  the  goods,  under 
^  the  joint  locks  of  him  and  of  the  officer.    Where,  in  such  a  case, 

<  U^e  importer  sells  the  goods  in  the  cellar,  it  ought  to  be  hdd  that 

*  the  transfer  is  complete :  for  holding  two  characters,  that  of  wn»» 
^  house-keeper  and  that  of  importer,  he  requires  no  notice  in  tba 
'  one  chartet^^  of  the  act  which  he  has  performed  in  the  otjber.^ 

771.  The  general  result  of  the  doctrines  established  by  the 
cases  which  have  now  been  stated,  may  be  suQimed  up  in  the  fol-* 
lowing  propositions : 

772.  In  the^^  place^  By  the  law  of  Scotland,  on  the  comple* 
tion  of  the  contract  of  sale^  Uie  vendee  acquires  a  perscsiat  right  to 
the  thing  sold,  and  is  creditor  for  the  delivery  of  it,  and  debtor  in 
the  price;  the  vendor,  cm  the  other  hand,  is  creditor  for  the  price 
and  debtor  in  the  obligation  of  delivery ;  these  obligations  are 
the  counteqMirta  of  each  other,  and  where  credit  has  not  b^en 
expressly  given,  the  vendee  cannot,  on  the  one  hand,  demand  de* 
livery  without  paying  the  price,  nor  can  the  vendor,  on  ihe  other 
band,  demsnd  tihe  prioe  without  makix^  delivcrvy- 

In  the  ascof^  placie,  ISven  when  credit  has  been  given^  if  the 
vendee  become  insoWant  without  having  pmd  the  price,  the  goods 
being  still  iindeUvei0d»  the  .vendor  is  entitled  to  rd^m  ik^n 
till  the  price  ia  pwd  or  secured* 

In  the  third  place,  The  security  thus  eigoyed  by  the  vefw 
dor  i^  k)st  not  only  by  aatual  ddivery  of  the  geod%  but  in 
some  cases  by  a  d^Uwry  merely  constructilvei-*-When  sit  the 
time  of  the  ^e  the  goods  a^e  in  the  poaies^n  ^tlw  of  the 
vendor  himsclfl  or  his  servants^  or  ipeckU  agetiUj  it  does  not 
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eeem  to  be  yet  settled  whether  any  thing  short  of  actual  delivery 

is  sufficient  to  fiass  the  property  and  divest  him  of  his  right  of 
resordng  to  the  goods  in  security  of  the  price,  SdUeVylth  Feb. 
1786 ;  Brcfughion  r.  JUehismj  I6th  Kao.  1809.— -Where  again 
the  goods  at  the  time  of  the  sale  are  in  the  hands  of  a  third  partjf, 
not  die  servant  or  special  agent  of  the  vendor,  but  who  is  merely 
custodier  for  his  behoof,  it  is  settled  that  the  transfer  of  the  pro- 
perty may  be  effected,  and  the  vendor^s  right  of  retention  jput  an 
end  to  by  certain  acts  of  delivery  merely  constructive,  and  with- 
out any  actual  removal  or  delivery  of  the  goods  to  the  vendee, 
Maihie's  Trustee  y.  Juchie,  Ure  ^  Co.  iHd  Nov.  1804 ;  House 
ofLorcb,  l(Uh  March^  1810;  Tod  4*  Co.  v.  Rattray  1st  Feb. 

1809- 

773.  II.  The  cases  which  have  hitherto  been  mentioned  seem 
to  have  been  improperly  confounded  with  the  proper  cases  of 
stoppage  ffi  transitu.  Very  few  cases  of  this  last  description  have 
occurred  in  Scotland ;  and  in  these,  doctrines  have  been  delivered, 
which  in  some  points  are  different  from  those  established  in  Eng- 
land in  similar  cases.  Without  presuming  to  decide  between 
those  opposite  doctrines,  it  may  be  observed,  that  although  in  the 
cases  mentioned  in  the  preceding  paragraph,  the  security  enjoyed 
by  the  vendor  over  the  goods  previous  to  their  being  delivered, 
rests  upon  a  different  principle  from  the  right  of  lien  enjoyed  by 
the  vendor  in  analogous  circumstances  in  England,  there  is  not  a 
similar  difierence  in  the  nature  of  the  proper  right  of  stoppage  in 
transitu  in  the  laws  of  the  two  countries.  It  has  already  been 
mentioned,  that  this  right  is  very  nearly  upon  the  same  footing  in 
the  law  of  Scotland  as  in  the  law  of  England.  If  therefore  the 
differences  which  exist  between  the  doctrines  of  the  two  systems 
in  questions  of  stoppage  in  transitu  are  to  be  referred  at  all  to  dif- 
ferences in  principle,  these  are  not  to  be  found  in  the  law  of  stop- 
page in  transitu  itself. 

774.  The  following  are  the  points  whidb  have  been  decided  in 
Scotland. 

775.  (1.)  In  the  case  of  Robertson  and  Aitken  v.  More^  3d  July, 
1801j  it  was  held,  in  conformity  to  the  English  dedsions,  that  de? 
livery  of  goods  on  board  a  ship  freighted  by  the  vendee,  did  not 
prevent  the  vendor  from  stopping  them  in  transitu. 

778.  (2.)  In  tiie  case  of  CoOins  v.  Marquis's  Creditors,  SSd 
jffov.  1804,  it  was  held  that  the  delivery  of  part  of  a  cargo  did 
hot  bar  the  vendor  from  stopping  the  re6t  as  t n  transitu ;  and  it  is 
stated  in  the  report  that  the  Court  refused  to  listen  to  the  plea 
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that  the  delivery  of  part  of  a  cargo  sold  by  an  entire  contract^  was 
equivalent  to  a  delivery  of  the  whole,  in  a  question  of  this  sort, 
as  had  been  held  in  England  in  the  case  of  Slubejf  v.  Hq/wardj 
Supra^  No.  698. 

777.  (8.)  It  is  mentioned  in  a  former  section  as  having  been 
decided  in  England,  that  the  state  of  transiius  was  not  detenmned 
by  the  delivery  of  goods  into  the  king^s  warehouse,  on  account  of 
the  vendee,  Supra^  No.  688,  9.  It  will  be  observed,  however, 
that  the  cases  in  which  this  was  held,  occurred  under  the  26th 
George  III.  c*  59,  and  not  under  the  subsisting  act  of  the  43d 
Geo.  III.  c  182,  the  provisions  of  which  are  materially  different 
from  the  former,  and  go  much  farther  to  assimilate  the  bonded 
warehouse  to  the  warehouse  of  the  merchant  importer.  Vide  Bdl^ 
vol.  i.  p.  96,  note  1.  Accordingly,  in  a  late  case  in  Scotland, 
where  goods  imported  were  lodged  by  the  vendee  in  a  bonded 
warehouse,  under  the  43d  Geo.  III.,  on  his  becoming  bankrupt 
without  paying  the  price,  it  was  held  that  the  goods  could  not  be 
stopped  as  in  transitu.     <  The  court,  (it  is  said,)  with  the  excep- 

<  tion  of  one  judge,  who  had  some  doubts  from  the  silence  of  the 

<  later  English  writers  upon  the  subject,  recognised  the  distinction 

<  between  the  two  bonding  acts,  observing,  that  under  the  act  26th 

<  Greo.  III.  c.  59.  the  lodging  the  goods  in  the  warehouse  was  the 

<  act  of  the  revenue  officer,  before  they  came  into  the  possesion  of 

<  the  owner;  that  the  warehouse  was  the  king^s;  that  while  the 
f  goods  lay  there,  the  owner  had  no  control  over  them  ;  and  that 

<  they  were  in  custodia  legis :  but  that,  under  43d  Greo.  3,  c.  132, 

<  the  lodging  of  the  goods  was  the  voluntary  act  of  the  owner,  after 

<  they  had  come  to  their  ultimate  destination,  so  that  he  could  ex- 

<  ercise  this  act  of  ownership  over  them  ;  that  the  warehouse  was 

<  provided  by  himself;  that  he  had  access  to  them  at  all  times, 

*  might  ^ve  samples  of  them,  and  might  sell  them  piece-meal ; 

*  and  that  he  was  therefore  properly  the  custodier  of  them,  under 

*  the  restraint  that  they  could  not  be  removed  without  paying  the 
*•  duties,^  Sirachan  v.  Knox  and  Company^s  l^rustee,  21st  January, 
1817. 

778.  (4.)  It  has  been  mentioned  in  the  preceding  section,  that 
it  is  finally  settled  in  England,  that  the  mere  bankruptcy  of  the 
vendee  b  not  of  itself  equivalent  to  a  countermand  of  the  delivery 
of  goods  bought  by  him  previously ;  that  notwithstanding  his 
bankruptcy,  his  warehouse  continues  open  for  the  reception  of 
goods,  and  therefore  that  some  positive  act  on  the  part  of  the  ven- 
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dor  18  necessary  to  make  bis  right  of  stoppage  effectual,  and  to 
prevent  the  goods  becoming  indefeasibly  the  property  of  the  ven*> 
dee. 

In  Scotland,  this  matter  seems  to  be  still  doubtful.  The  au- 
thorities and  reasons  on  both  sides  of  the  question,  are  stated  in 
Mr.  BeWs  work,  where  various  observations  are  also  made  upon 
the  proper  mode  of  stoppage  to  be  followed  by  the  vendor,  as  to 
which  no  very  specific  rule  has  yet  been  laid  down  by  authority, 
BeUy  voL  1.  p.  157—160,  and  notes. 


CHAR  II. 


OF  THE  BANKRUPTCY  OF  THE  VENDOR, 


779.  In  explaining  the  rights  of  the  pardes,  in  the  event  of  the 
vendor  becoming  bankrupt  after  the  completion  of  the  sale,  and  in 
stating  the  principles  upon  which  these  rights  depend,  it  is  neces- 
sary to  observe,  that  some  perplexity  and  confusion  of  principle 
have  been  created  in  this  part  of  the  law  of  Scotland,  by  attempt-, 
ing  to  connect  it  with  the  English  law  of  reputed  ownership,  and 
by  referring  to  the  English  cases  under  the  statute  of  Slst  James  L 
as  if  they  were  applicable  to>  similar  questions  in  our  law.  Vide 
BeWs  Com.  from  No.  1S2  to  No.  193.  I  have  already  endea- 
voured in  the  introductory  discourse  to  shew,  that  the  English 
doctrines  upon  this  subject  are  founded  upon  prindples  which 
have  no  place  in  the  law  of  Scotland;  and  by  referring  to  what  b 
there  said,  it  will  appear  evident  that  there  is  no  such  analogy  be^ 
tween  the  laws  of  the  two  countries  upon  this  matter,  as  to  render 
it  safe  or  useful  to  have  recourse  to  the  English  cases  for  the  pur- 
pose either  of  illustraUon  or  authority  *. 

«  Supra^  No.  21  to  24,  and  No.  28  to  S2.  I  have  already  obaenrcd*  alio»  (nipra» 
No.  28,  Note,)  that  it  ia  a  different  queetioot  «m1  one  upon  which  I  do  not  enter. 
Whether  there  may  not  be  cases  of  reputed  ownership  In  oor  law«  vliere  goods 
whldh  have  never  belonged  to  a  bankrupt  or  been  told  hy  Mm,  have  nevertheleas  been 
unnecessarily  put  into  his  hands  by  the  owner,  so  as  to  give  bim  a  lalae  credit ;  or 
where  goods  which  have  been  not  only  sold  6«(<  deHocred^  have  been  afterwards  r«-dff- 
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780.  In  England,  it  has  been  observed,  where  goods  are  scdd, 
but  the  vtodor  fhib  Mdee  delirery,  it  is  only  where  the  possessioQ 
has  been  retained  in  such  drcumstanoes  as  to  afford  legal  evidence 
^fraud  thai  the  vendbr^s  iaredilors  can  take  them  at  common  law, 
or  lindet  the  18th  of  Elizabeth,  or  where  they  have  been  left  in  the 
poswssbn,  orJierj  and  diaponfUm  oF  the  vendor,  mih  {he  co/nemi  of 
the  vendee^  that  they  can  take  thetal  under  the  21st  Jfac  t.  The 
reason  is,  obviously,  because  at  common  law,  where  there  is  no 
fraud,  the  property  passes  to  die  vendee  wUhout  deUvery^  and  the 
right  belonging  to  the  creditors  of  the  vendor  under  the  statute  of 
James,  bong  an  exception  from  this  rule,  must  of  course  be  limit- 
ed by  the  terms  of  the  statute  irilidl  introduced  it 

781.  In  Scotland  agiun  it  has  been  shown  that  the  right  of  the 
bankrupt  vendor^s  creditors  to  take  goods  which  had  been  sold 
by  him  but  not  delivered  at  his  bankruptcy,  rests  upon  a  totally 
different  ground,  viz.  upon  the  principle  of  our  law,  that  previous 
to  delivery  ^  property  of  (he  thing  sold  remains  wiih  the  vendor^ 
and  that  upon  his  becoming  bankrupt,  therefore,  while  the  goods 
remain  in  his  possesmon,  the  creditors  take  the  goods  as  a  pari  of 
his  property  f  while  the  vendee  is  a  mere  personal  creditor  for  the 
delivery.  It  is  plain,  therefore,  that  the  question  which  occurs  in 
such  cases  in  the  law  of  Scotland  upon  the  failure  of  the  vendor, 
the  goods  remaining  in  his  possession,  is  a  question  of  a  totally 
different  nature  from  that  which  occurs  ra  the  same  drcumstanoes 
in  the  law  of  England.  In  England,  the  question  is,  not  merely 
vdjetfaer  the  goods  wfiich  had  been  sold  are  still  in  the  vendor^s 
possession^  that  iiot  being  enough  to  entitle  the  creditors  to  take 
them,  but  whether  the;^  are  <  in  his  possession,  ord^,  and  disposi- 
Hon,  with  the  consent  and  permission  of  the  vendee,  all  these  things 
being  necessary  to  entitle  the  creditors  to  take  the  goods  under 
the  statute  of  James. 

In  Skx>tland,  on  the  other  handy  it  is  phun  that  the  only  ques« 


Bvered  to  Uie  Tendor*  and  allowed  uniraaeMMrUy  to  remain  lU  hh 
whether  In  each  caeee  there  may  not  be  groands  for  holding  upon  the  prladplei  of 
our  common  law,  that  inch  transactioni  wotUd  amomU  to  aframd  againit  the  a^dileet 
of  the  bantaru|a,  ao  ai  to  codtle  Uiem'  to  take  the  gooda.  In  England,  it  haa  hem 
mentioned,  (n^pfv.  No.  tS,  and  Kdi  98,  Note,)  that  the  itatute  of  James  extends  to 
aiich  eases,  as  well  at  lo  cases  wh'eM  gitods  origtnan y  the  property  of  the  bankrupt  have 
been  sold  by  bim,  but  alltfwed  to  renjaln  in  hts  poeaenlon,  order,  and  dispositioii. 
This  q^Mscion,  howarar,  hm  ttbOiitig  to  do  witli'  the  princij^es  of  the  taw  of  aale  and 
irinsferencau 
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CioQ  is,  whether  before  the  bankruptcy  of  the  reDdoTy  the  vendee  has 
acquired  the  proper^  ^  the  goods  bjf  ddivery^  or  whether  he  is  a 
nnQre  cnsditor  for  the  delivay,  the  goods  still  remaining  in  the 
▼endor^s  possession ;  and  in  the  discussion  of  this  question),as  will 
be  shown  imn^diatelyy  it  is  of  no  consequence  whether  the  goods 
have  been  left  in  the  possesoon  of  the  vendor,  with  the  vendee'*s 
consent  and  permission,  or  whether  they  are  there  against  his  will ; 
Dor  is  it  of  any  consequence  whether  they  are  in  the  vendor^s  or- 
der  a9i4  di^posUHon^  provided  they  are  in  his  possession  and  not 
delivered^  Fuk  BeWs  Comm.  No.  124, 128,  and  146. 

782.  Waving,  therefore^  all  eonsideratbn  of  the  En^h  law 
upon  dns  matter,  I  shall  confine  myself,  in  the  present  chapter* 
to  a  statement  of  the  rules  of  our  law,  as  they  may  be  deduced 
from  the  undoubted  principles  of  the  contract  of  sde,  or  as  they 
have  been  established  by  the  decisions  of  our  own  Courts. 

788.  In  ihe^rsi  place,  let  it  be  supposed  that  the  vendor  fails 
after  the  sale  has  been  completed,  but  while  the  thing  sold  remains 
m  his  possesfiion  undelivered.  In  this  ntuation,  aoDording  to  the 
pnnciples  of  the  law  of  Scotland,  it  will  be  remembered,  the  pro* 
party  of  the  thing  sold  is  not  transferred  to  the  vendee  by  tha 
mere  completion  of  the  contract  of  sale,  but  remains  with  the  ven« 
dor  until  it  is  deKvered,  the  effect  of  the  completion  of  the  coo* 
tract  being  merely  to  lay  the  vendor  under  an  obligation  to  make 
deUvery,  and  to  g^e  the  vendee  a  right  to  demand  it  s  in  other 
words,  the  vendor,  while  he  is  debtor  to  the  vendee  in  the  obliga- 
tion to  deliver,  still  continues  to  have  the  pnqperty  of  the  subject  in 
himself;  and  the  vendee,  while  he  is  creditor  of  the  vendor  in  tha 
same  obligation,  hnss  previous  to  delivery*  only  st^  personal  rigkt 
to  the  suljeet. 

784.  It  will  further  be  remembered,  that  the  situation  and  rights 
of  the  parties  in  this  respect  are  in  no  degree  alzeied  or  a£BK;ted 
by  the  drcumatance  of  the  vendee  having  paid  the  price ;  although 
the  price  may  have  been  paid,  the  vendee  ia  sUU  merely  a  pfmmol 
crediUor  for  the  delivery  of  the  thing  sold. 

785,  From  these  principles  it  ftdlows  plainly,  that  if  the  vendor 
become  bankrupt  while  the  thing  soki  remains  in  hib  possession 
imdelivered,  his  creditors  are  oititled  to  tidse  it  as  a  part  of  hiv 
estate,  leavii^  the  vendee  to  make  hia  claim  alos^i^  with  the  other 
personal  creditors,  because  the  bankrupt  is  istiU  the  undivested 
proprietor  of  it,  aad  it  is  a  fundamental  principle  oS  bankrupt 
law,  that  every  thing  which  is  the  property  of  the  bankrupt,  and 


540  EFFECT  OF  BANKRUPTCY  OF  VENDOR  BEFORE 

which  is  not  affected  by  real  securities,  forms  part  of  the  ccxniiioD 
fund  of  divinon  among  the  personal  creditors. 

766.  Further,  it  is  plun  from  the  principle  upon  which  the 
right  of  the  vendor^s  creditors  in  this  situation  rests,  that  it  is  not 
necessary  to  the  existence  of  that  right  either  that  the  goods 
should  have  been  left  in  the  vendor's  possesaon  with  the  fraudu- 
lent purpose  of  giving  him  a  false  credit  from  the  reputed  owner- 
ship, or  even  that  there  should  have  been  any  delay  or  negUgenoe 
on  the  part  of  the  vendee  in  taking  away  the  goods.  When  these 
circumstances  do  occur,  they  deprive  the  vendee  of  all  right  to 
complain  of  any  hardship ;  but  they  are  in  no  respect  necessary 
to  the  existence  of  the  right  of  the  vendor^s  creditors  to  take  the 
goods ;  and  although  where  there  has  been  neither  fraud  nor  ne- 
gligence on  the  part  of  the  vendee,  his  situation  may  appear  hard, 
yet  it  is  plain  that  all  the  other  personal  creditors  suffer  exactly 
the  same  hardship,  viz.  that  of  being  obliged  to  accept  of  a  pro- 
portional  share  of  an  inadequate  fund  in  satisfaction  of  th^r  just 
claims.  The  fact,  in  short,  upon  which  the  right  of  the  vendor's 
creditors  rests,  viz.  the  fact  that  the  property  of  the  thing  aold  re- 
mains in  the  vendor  until  it  is  delivered,  although  the  price  may 
have  been  paid,  is  equally  true  where  there  has  been  no  fimad  or 
negligence  on  the  part  of  the  vendee  in  not  tddng  delivery,  as 
where  there  has  been  fraud  or  negtigence. 

787.  In  proof  of  the  doctrine  now  stated,  which  results  plainly 
from  the  undoubted  principles  of  the  contract,  it  is  suffident  to  re- 
fer to  the  following  case,  where  it  is  expressly  mentioned  thai  then 
iMW  nojraud  nor  coUueion  between  the  vendor  and  vendee  ;  and 
yet  it  was  held  that  goods  sold,  but  not  delivered,  when  the  fonner 
became  insolvent,  could  not  be  obtained  by  the  vendee  from  die 
creditors. 

<  A  tenant  of  Kinneirs  having  become  bankrupt,  a  sequestration 

<  of  his  effects  was  awarded  by  the  sheriff  of  the  county. 

<  Upon  this,  Menzies  claimed  the  property  of  several  articles  of 

*  household-furniture  found  in  the  tenants  possession.    He  proved 

*  that  a  sale  had  taken  place,  and  that  his  not  removing  them  was 

*  owing  to  the  tenant,  who  was  willing  that  they  should  remain 

*  where  they  were,  as  long  as  it  might  be  convenient. 

*  The  sheriff  having  sustained  the  claim,  a  lull  of  advocation 

<  was  preferred,  which  was  followed  with  answers. 

c  The  LcNxi  Ordinary  affirmed  the  judgment  of  the  sheriff,  <  in 
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^<  respect  that  every  presumption  of  fraud  or  collusion  between 
**  Menkes  and  the  bankrupt  had  been  removed  by  the  evidence.^ 
'  A  reclaiming  petition  was  preferred  by  EinndJ,  which  was  fol- 

*  lowed  with  answ^s. 

<  The  Court  altered  the  interlocutor  of  the  Lord  Ordinary  on 

<  this  ground,  that  the  agreement  of  sale,  though  bona  Jide  made, 
t  had  not  beoi  fulfilled  by  delivery,  the  goods  sold  still  remaining 

*  in  the  possession  of  the  seller.    Erskine^  book  3.  tit  3.  §  B. 

^  The  Lords  found,  that  the  articles  of  household-furniture 
claimed  by  Menzies  fell  under  the  sequestration  */ 

788.  In  the  second  place,  while  it  is  thus  dear,  according  to  the  un« 
doubted  prindples  of  the  law  of  sale  and  transference,  that  a  tlung 
which  has  been  sold,  but  not  delivered,  and  which  remains  in  the 
possession  of  the  vendor  at  his  failure,  may  be  taken  by  his  credi- 
tors as  a  part  of  his  estate,  in  respect  that  it  ie  siiU  his  uniranrfer^ 
red  jfropertjfy  it  is  equally  cleat,  on  the  other  hand,  that  when  the 
thing  has  been  actuaUy  delivered  before  the  vendor^s  failure,  the 
creditors  have  no  right  to  attach  it,  because,  by  the  sale  and  deli- 
very, the  property  is  transferred  to  the  vendee,  Stair ^  131 ;  vide 
supra^  No.  55%  .  It  is  true  that  cases  may  be  figured,  in  which 
the  actual  delivery  takes  place  in  such  drcumstanoes  as  to  afford 
proof  of  an  intention  to  defraud  the  creditors  of  the  vendor^  as,  for 
example,  where  the  thing,  after  bdng  delivered,  is  immediately  re« 
stored  to  the  vendee,  and  kept  by  him  till  his  failure ;  and  that 
such  transactions  may  be  set  aside  in  a  question  with  the  creditors, 
upon  the  ground  qffrofujL  Of  such  cases  Lord  Stoir  says,  <  The 
^  retaining  of  possession  is  a  pregnant  ground  of  Emulation  not 

<  only  of  infeftments,  but  in  any  other  rights,  ea  when  moveables 

*  are  disponed  and  delivered^  but  present^  taken  back,  and  the 

*  natural  possession  continued  in  the  disponer,  though  instruments 

<  be  taken  upon  the  delivery ;  yet  other  dispositicms  and  legal  di- 

<  ligences  attaining  and  retaining  possession,  are  preferable,  because 

*  the  other  dispositions  are  presumed  fraudulent  and  simulate,^ 
Stair,  216. 

In  such  cases,  the  right  of  the  vendor^s  creditors  depends  upon 
a  special  case  of  fraud  bdng  made  out ;  and  therefore  they  form 

•  KimuU  V.  Metutiet^  18th  Nov.  1790 1  HoUUe  v.  Zyfe,  9Ui  Feb.  1666.  See  Bank* 
Urn,  I.  260,  and  cases  there  cited.  The  same  doctrine  Is  applicable,  when  the 
thing  sold  is  heritable  property,  MUduUyf,  Fergtuont  IStb  Feb.  1781 ;  But^am  n 
FarqtMrtim^  24th  May.  1797 ;  SwMCt  Tntiiett  y.  Ttvylor,  5th  Dec  1797,  (Cited  in 
J9cW*  Com.  I.  228,  Note  1.) 
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no  excepdon  to  tbe  general  rale  irhich  has  now  been  stated;  uc 
CreSiixyrs  tfHcmiUon  r.  BamiUon^  11th  Jan.  IflBS ;  Chahiun  t. 
M*Afd^fy  KiOc.  426. 

789.  In  the  third  place,  when,  previous  to  the  faihife  of  the 
vendor,  a  sale  has  been  completed,  and,  although  actual  deKvery 
has  not  taken  place^  yet  some  act  of  fictitious  or  oonstrucd^e  deli* 
Tery  has  been  performed,  in  order  to  effect  the  transference  of  the 
property,  the  question '  arises,  (which,  in  the  present  state  of  our 
hw,  is  a  question  of  great  £fficulty,)  whether  the  creditors  of  the 
vendor  are  entitled  to  take  the  thing  sold,  as  a  part  of  his  estate, 
although  an  act  of  constructive  defivery  has  been  performed  ? 

The  state  of  the  law  upon  this  point  has  been  exphuned  in  treat- 
ing  of  the  ri^ts  of  the  parties,  on  the  bankruptcy  of  the  vendee, 
and,  as  has  been  there  observed,  the  same  acts  of  constructive  de- 
livery  which,  upon  the  bankruptcr^  of  the  vendee,  entitie  his 
jBtors  to  claim  the  goods  from  the  vendor,  as  transferred  to 
must  equally  entitie  the  vendee,  m  the  oppoate  case  of  the  ven^ 
dor^i  bankruptcy,  to  chum  the  goods  from  his  creditors— -tiie  ques- 
tion bdng,  in  both  cases,  whether  the  real  right  of  property  has 
been  transferred  to  the  vendee  by  the  sale  and  constructive  d^ 
very,  S^prOj  No.  703. 

790.  It  is  unnecessary  to  state  the  cases  again  in  diis  place.  It 
is  sufficient  to  repeat,  that  in  the  present  state  of  the  law,  the  only 
inference  to  be  drawn  from  the  dedsions  which  have  yet  been  pro- 
nounced is,  that,  where,  at  the  time  of  the  sale,  the  goods  are  m 
the  possession  either  of  the  vendor  himself,  or  of  his  servants  or 
special  agents,  it  does  not  seem  to  be  setded  whether  any  act  of 
fictitious  or  constructive  delivery  which  leaves  (he  goods  in  ^same 
sUuaHon  as  before  ike  sak^  is  sufficient  to  transfer  the  propCTty, 
and  prevent  the  vendor'^s  creditors  taking  the  goods  upon  his  friU 
ure,  ^tipm  765,  759 ;  but  on  the  other  hand,  when  the  goods  at 
the  time  of  the  sale  are  in  the  hands  of  a  warehouseman  or 
wharfinger,  who  is  not  the  servant  or  special  agent  of  the  vendor, 
but  merely  custodier  for  his  behoof,  it  is  settied  that  the  property 
may  be  effectually  transferred  by  certain  acts  of  constructive  de- 
livery, without  any  removal  or  actual  delivery  to  the  vendee,  Sftpra 
Na  762,  et  seqq. 

791.  Where,  again,  before  the  bankruptcy  of  the  vendor,  the 
goods  have  been  delivered  to  a  carrier  for  behoof  of  tbe  vendee, 
as  it  is  certwn  that  such  delivery  is  equivalent  to  a  delivery  to  the 
vendee  himself  in  all  cases  except  where  a  question  of  stopp^ 


ill  froiM^  ^nsei^  it  is  den  that  i«  t^  fVfiU 
i^f  ihp  goo^  h»¥o  been  fo  ddlTezed«  tbey  i^on^  no  put  d^  ^ 
««t9^  MwwdEecMIy  ttansfeRed  to  the  v^ecs,  Vide  qsimi^cS 
lord Mvo^^'m.  Oppe^iMtft  Vf  Bitud,  SB.  ai^i  P.  4a  «^  ^ 
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CHAP.  III. 

J 

OF  THB  TmOLVJS^CY  OF  THB  VENDER  CONMDKRBD  HCftfe: 
LATION  TO  fTHB  DISBOLUtlON'  OP  THB  CX>NT1IACT  BY 
MDTtJAL  GOMaBNT  OF  THE  PARltEB. 


792.  I  hare  formerly  observed  in  treatipg;  of  the  djifferent  model 
of  disQolYUig  the  contract  of  sale,  that  U  mt^  b^  put  an  end  tQ 
at  any  time^  before  its  execution,  by  the  mutual  consent  of  the  par« 
ties,  Suproj  No.  A57  and  571.  When  both  ^rties  continue  soU 
vent,  the  apptication  of  thb^  principle  is  not  attended  with  any 
difficulty.  But  where  the  vendee  becomes  insokent  after  the  com- 
pletion  of  the  contract^  a  new  set  of  questipns  arise  in  consequence 
of  the  interest  which  his  creditors  acquire  in  evoj  thing  belong- 
ing to  him.  In  thb  situaiion  it  has  ab-eady  been  seen,  that  the 
vendor  has  certain  rigkU  in  security  of  the  price,  by  the  exercise 
of  which  he  may  obtain  payment  Bu^  suppodng  that  the  veiw 
dor  is  not  in  a  situation  to  avail  himself  of  these  rights^  1%  is  next 
tp  be  observed^  that  the  vendee  is  entitled,  in  certain  circumstances, 
with  the  consent  of  the  vendor,  to  rescind  the  contract,  and  thereby 
vobiiaiari^/  to  return  goods  tf  which  hejkids  himi^  unable  to  pan 
Ae  price.  The  object  of  the  present  chapter  is  to  ascertain  in 
what  circumstances,  and  to  what  extent  this  power  may  be  exer- 
cised by  a  purchaser.  I  shall  begin  by  stating  the  rales  of  the  law 
of  England  upon  this  matter  *. 

.*  It  will  b9  obterved,  that  this  lnTe«ti|iUon  If  el#telj  eoBMCtid  with  ths  general 
subject  of  fnudiilent  and  illegal  preference!  given  to  particular  crediton*  bj  a  debt- 
or before  hit  bankruptcy.  I  do  not  n9ean»  however,  to  enter  at  large  upon  that  ex- 
tensive  suljcct,  but  ihall  cobSne  myMlf  to  tboM  caiee  whleh  are  properly  Inchided 
under  the  liUe  of  thU  Ghapter,  wbfife  tfte  ^cttta  waa  between  ymiermiycfiiu. 


544 


RESCINDING  SALE  BY  CONSENT, 


/^ 


798.  The  first  obserration  to  be  made  upon  this  subject  is,  that 
where  the  vendee  is  not  merely  insolvent,  but  has  commUied  an 
act  qfhankruptcyj  it  is  evident  that  he  has  no  longer  the  power  of 
rescinding  the  contract,  and  returning  the  goods  to  the  vendor. 
The  principle  upon  this  pcnnt  is,  that  <  from  the  moment  of  oom^ 
mitting  an  act  of  bankruptcy,  a  trader  is  divested  of  all  power  of 
charging  or  disponng  of  his  effects,  or  any  part  of  them,  to  the 
prejudice  of  his  creditors ;  and,  when  upon  a  commisaon  being 
issued,  he  has  been  adjudged  a  bankrupt,  the  commissioners 
may  asagn  every  thing  that  be  bad  in  himself,  or  such  intoest 
as  be  might  lawfully  part  with  at  the  time  he  became  a  bank« 
mpL  They  have  no  pn^petlSy  however  vested  in  themselves,  but 
meiely  %  power  under  the  statutes  of  ordering  and  disposing  of 
it  for  the  benefit  of  the  creditors.  The  J^gai  progertjf  remttos 
in  the  bankrupt  himself,  ihtn^gh  so  bound  from  ike  act  rf  bank^ 
TupUy^  that  U  cannot  be  altered  until  assignment  by  the  comnAs* 
sioners.  When  these  have  executed  thdr  power  by  asagnment, 
the  property  is  then  vested  in  their  assignees  by  rdaRon  from 
the  time  of  the  act  of  bankruptcy,  so  as  to  anxAd  aB  alienations 
or  dispositions  of  U  made  after  that  Hme^^  CuOen  on  Bankrupt 
Laxtf^  229;  Barnes  v.  Freeland,  6T.R.86. 

794.  This  then  being  clear,  oiur  attention  may  be  confined  to 
those  cisises  in  which  the  question  has  been,  in  what  drcumstances, 
during  the  period  which  intervenes  between  the  completion  of  the 
contract  and  the  bankruptcy  of  the  vendee,  the  contract  may  be 
rescinded,  and  the  goods  returned  to  the  vendor  by  mutual  con- 
sent? 

795.  Upon  this  matter,  the  general  principle  is,  that  <  until  an 

<  act  of  bankruptcy,  thejta  disponendi  over  goods  remains  by  law 

<  with  the  trader,  unless  he  exercise  it  by  way  of  a  voluntary  and 

<  fraudulent  preference  of  a  particular  creditor,  in  contemplation  of 

<  bankruptcy  J  Dixon  v.  Baldwin^  5  Easty  186.  A  material  altera* 
tion  has  taken  place  upon  this  part  of  the  law  within  the  last  fifty 
years.  Formerly  the  act  of  bankruptcy  drew  the  line  of  separa- 
tion between  that  property  which  might  be  disposed  of  by  the 
bankrupt,  and  that  which  vested  in  the  assignees.  But  a  limita- 
tion of  this  principle  was  at  length  introduced  in  consequence  of 
the  obrious  injustice  of  allowing  a  trader,  upon  the  eve  of  bank- 
ruptcy, to  make  a  voluntary  disposition  of  his  property  in  favour 
of  a  particular  creditor,  in  such  circumstances,  as  evidently  to 
show,  that  it  was  made  in  contemplation  of  bankruptcy,  De  TVu- 
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tet  ▼•  Carrol^  1.  Siartdej  89.  This  rule  was  first  distinctly  stated, 
and  effect  was  given  to  it  in  a  case  decided  by  Lord  Mansfield  in 
177  iy  (Harmon  v.  Fisher^  Coop.  117.)  and  it  has  since  been  acted 
upon  in  a  great  variety  of  cases,  by  which  the  general  rule  has  been 
e^ablished,  <  that  if  a  trader  in  oontempiation  of  bankrupty,  make 

<  a  voluntary  disposition  of  his  property,  in  favour  of  a  particular 

<  creditor,  such  disposition  is  void/    Sdw*  Nisi  PriuSf  200. 

796.  The  general  result  of  these  cases  is  thus  stated  by  a  learn** 
ed  writer :  *  All  dispontions  of  property  made  in  contemplation 

<  of  bankruptcy,  though  without  deed,  whether  by  delivery  of 

<  a  written  instrnmeniy  as  a  note,  bill  of  exdiange,  order  for  pay* 

*  ment  of  money,  order  for  delivery  of  property,  bill  of  parcels, 

*  or  letter  of  attorney  to  receive  debts ;  or  by  a  oAnsrable  salef 
^  or  actual  delivery  oS  goods ;  or  by  sufering  them  to  be  taken 

<  in  execution^-.though  they  are  not  acts  of  bankruptcy  in  them- 
^  selves,  yet  if  they  are  made  vohmtarify  to  prefer  a  particular 

<  creditor,  in  contemplation  of  an  impending  buikruptcy,  and  with 

*  a  view  to  defeat  the  consequences  of  it,  are  held  to  be  void  as 

<  frauds  upon  the  general  spirit  and  policy  of  the  bankrupt  laws. 

<  And  this,  though  made  for  a  valuable  consideration,  and  bona 
*Jide  as  between  the  parties,  and  though  the  musolvency  or  embar* 

*  rassments  of  the  bankrupt  are  not  known  to  the  creditor ;  and 
^  though  the  act  of  delivery,  or  transfer  of  the  property,  is  com* 

*  pleted  before  the  bankruptcy  "*.' 

797.  Keeping  in  view  this  general  restriction  on  the  power  of  a 
party  to  dispose  of  his  property  before  bankruptcy,  I  shall  now 
state  more  particularly  the  cases  which  have  been  decided  with 
regard  to  the  power  of  the  vendee,  who,  although  not  bankrupt, 
feels  himself  unable  to  pay  for  goods  which  he  has  bought,  to  re« 
adnd  the  contract  with  consent  of  the  vendor. 

*  CuUen  on  Bankrupt  Law,  279. — II  will  be  observed  that  it  is  only  against  vobm* 
tary  prefirencet  tliat  this  rule  strikes.  It  does  not  affect  acts  done  in  the  ordinary 
course  of  business  on  the  application  of  the  creditor,  nor  from  legal  processi  or  tbo 
threat  or  dread  of  it,  or  from  the  importunity  of  thecrcditort  although  the  aot  should 
ha  done  immediat^y  before  banlcruptcy,  CuUtn^  ut  tupr^i  De  Tatietv*  Carroty  1 
StarJck.  68 ;  Reed  t.  AyUm,  HoU,  N.  F.  C.  5Q3;  ArUmkn  v.  Manbury^^  iMi^  575, 
and  notes  to  last  case. 

It  may  also  be  observed  that,  in  a  reeent  case,  Lord  SUenborongkf  in  spealcing  of 
thia  rule,  S4id,  <  Strletly,  only  tbe  acts  of  a  trader  subsequent  to  his  bankruptcy,  are 

•  void*    Precedent  acts,  supposed  to  be  in  contemplation  of  baknipt^,  have  likewise 

•  been  invalidated ;  but  this  is  an  excrescence  upon  the  bankrupt  laws.    The  cases 

•  upon  the  subject  have  gone  far  and  far  enough  ;  and  I  am  not  disposed  to  givo 

•  them  any  eiteiiiion.**-Croi^  v.  CroiuA,  2  Camph,  166. 
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798.  In  iheJirH  pliic«»  fluppoae  that  the  Tended,  although  in 
embarrassed  circumatauoes,  is  not  only  not  bankrupt,  but  does  not 
know  Bor  believe  himself  to  be  in$ohenit  and  does  not  contenqiUUe 
hafikruptcy ;  in  this  atuaiion  it  was  held  in  the  following  case, 
that  the  vendee  was  entitled,  with  the  consent  of  the  vendor,  to 
rescind  a  previous  ooBtract  (^  sale,  even  after  the  goods  had  been 
actually  delivered  to  him,  and  to  return  them  to  the  vendor ;  and 
further,  while  the  rule  above  mentioned  was  reoqgniaed  as  sufficient 
to  invalidate  such  an  aot,  if  done  tn  eontemphiiion  qfbofdnrypicj^ 
and  for  the  purpose  of  giving  a  fraudulent  preference  to  the  ven- 
dor, it  was  held  that  the  question  whether  theaei  had  been  eo  dom^ 
was  a  question  fgr  the  jury. 

This  was  an  action  of  trover  brought  by  the  assignees  of  Redur 
and  Barker^  who  had  beoome  bankrupts,  to  recover  the  value  of 
cert«n  goods,  which   the  defendant,  as  it  appeared   upon   the 
trial  of  the  cause,  had  received  from  the  bankrupts,  under  the 
following  drcumstanoes :   The  bankrupts  exported  cotton  goods 
to  Russia.    On  the  Sth  of  October,  1812,  they  purchased,  with  a 
view  to  exportation,  the  gcxxls  in  question,  of  Taylor  and  Com- 
pany,  through  the  defendant,  who  was  the  factor  of  the  vendora; 
and,  having  no  wardiouse  of  their  own,  sent  ihem  to  Woodward, 
their  packer.     They  had  also  purdiased  certain  other  gooda  ei 
Habgood  and  Company.    Om  the  16tb  of  October  the  bankrupts 
found  that  they  must  suspend  their  payments;  ihey  thereftwe 
turned  their  thoughts  to  the  newly^purchased  goods,  and  gare  di- 
rections to  Woodward  to  return  them  to  the  persons  of  whom  they 
were  purchased.     He  would  not  attend  to  that  order,  because  he 
claimed  a  lien  on  the  goods,  until  be  was  satisfied  for  the  debt  due 
to  himself.     The  bankrupts  then  gave  him  another  order,  to  deli- 
ver back  the  goods  to  each  vendor,  upon  payment  by  hia  of  the 
proportion  of  the  charges  which  attached  on  such  goods.     Under 
this  order,  Habgood  and  Company  discharged  the  whole  lien,  and 
took  possession  of  all  the  goods,  and  restored  to  the  defendant 
those  which  he  had  sold,  receiving  from  him  a  proportional  part 
of  the  charges  they  had  paid  to  Woodward.     On  the  19th,  at  a 
meeting  of  the  creditors  of  Becher  and  Barker,  it  was,  at  the  in* 
stance  of  one  creditor,  determined  to  make  them  bankrupts.   They 
at  that  time  thought  they  had  In17,Q00  or  L.18,000  good  beyond 
paying  their  debts.  Their  property  was  locked  up  in  goods  in  Bus- 
sia.    They  had  no  intention  or  suspicion  of  being  made  bankrupts. 
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They  knew  that  if  their  creditors  w^uld  not  give  them  titDe,  they 
could  Bot  go  on ;  but  they  had  no  doobt  that  the  creditors  would 
g^ ve  them  time.  L- 1 7f000  or  L.  1 8,000  had  been  advanced  to  them 
in  tfaid  couDtty  upon  their  goods  in  B4i8iia*  They  had  a  general 
expectation  of  remittanoes  from  Aussia.  Besty  Serji,  for  the  de<* 
fendants,  insisted  that  the  goods  were  restored  neither  in  oontem« 
plation  of  bankruptcy,  nor  even  of  insolvency,  but  only  on  this 
ground :  the  bankrupts  clearly  knew  they  could  not  go  on  with 
their  business :  they  had  bought  these  goods  for  the  purpose  of 
employing  them  in  their  trade,  but  finding  that  they  could  not  go 
on  with  thdr  trade,  they  thought  the  fair  and  honest  thing  to  be 
done  was  to  return  these  goods. — Gibbat  C.  J.  left  it  to  the  jury 
whether  these  goods  were  restored  to  Habgood  and  Company  by 
the  bankrupts,  in  contemplation,  first,  of  bankruptey,  or,  second* 
ly,  of  insolvency,  not  however  deciding  whether  the  contemplation 
of  insolvency  would  enable  the  plaintifis  to  recover.  If  the  bank* 
rupts  deUvered  back  the  goods  to  Habgood  and  Company,  looking 
forward  to  a  time  when  they  should  themselves  fail,  and  wishing 
to  g?Mre  them  a  preference  over  the  rest  of  thor  creditors,  then  that 
was  an  undue  preference ;  but  if  tbey  restored  the  goods,  seeing 
that  they  could  not  go  on  with  th^  trade,  and  only  meaning  to 
get  rid  of  the  goods,  because  they  could  not  apply  them  to  the 
purpose  for  which  they  purchased  them,  he  was  of  opinion  diat, 
in  that  case,  the  action  could  not  be  maintained.  The  jury  found 
a  verdict  for  the  defendants,  and  said  they  thought  that  when  the 
bankrupts  gave  back  the  goods,  they  contemplated  nather  bank* 
ruptcy  nor  insolvency*    On  an  application  for  a  new  trial, 

GSbibB^  C.  /.  said,  <  This  is  an  action  oftrover  brought  by  the  as* 
sigoees  of  Becher  and  Barker  against  Sharpe,  who,  by  the  inter* 
vention  of  Habgood,  has  got  possesuon  of  a  parcel  of  goods 
which  the  bankrupts  had  bought,  and  intended  to  export  Be* 
cher  and  Barker  were  Russian  merchants,  who  were  in  the  habit  of 
exporting  goods  to  Russia,  and  had  no  warehouse  here,  but  were 
accustomed  to  send  the  goods  to  their  packers.  On  the  16th  of 
October,  1812,  by  reason  of  the  difiiculty  whkh  the  then  state  of 
the  world,  or  the  state  of  their  debts  interposed,  Becher  and 
Barker  found  that  they  could  not  proceed  without  indulgence 
from  their  creditors.  These  goods  were  then  in  the  hands  of 
their  packers ;  they  found  it  impossible  to  proceed  with  their 
trade,  and  export  these  goods;  and  they  thought  it  most  fair  to 
reslpre  them  to  the  vendors.    It  is  unnecessary  to  detail  the  cir« 
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<  eumstances  of  Woodward'^s  lien.     The  goods  were  restored,  and 

<  Sharpe  got  possession  of  them  ;  and  the  question  is,  whether  he 

<  has  a  right  to  hold  them.     On  the  next  day,  Becher  and  Barker 

<  found  it  necessary  to  stop  their  payments.   On  the  following  day, 

*  a  meeting  of  their  creditors  was  called ;  the  bankrupts*  language 

<  is,  <  We  had  no  doubt  whatever  of  being  able  to  make  good  our 
<*  payments,  if  the  creditors  would  give  us  time :  we  had  no  inten- 
<<  tion  or  suspicion  of  becoming  bankrupts.**  The  ground  on  which 

*  the  pltuntiffs  contend  that  the  goods  were  delivered  back  under 

<  such  circumstances  as  rendered  the  re-delivery  of  these  goods 

<  fraudulent  and  void  is,  that  when  they  were  delivered  back,  Be- 

<  cher  and  Barker  contemplated  bankruptcy.  I  put  separately  to  the 

<  jury  the  two  questions ;  whether  they  contemplated  bankruptcy  ? 

<  and  whether  they  contemplated  insolvency  ?  because  in  some  cases 

<  it  has  been  asked,  whether  a  trader  has  had  insolvency  in  con- 

<  templation.     I  did  not  hold  that  the  c6ntemp1ation  of  insolvency 

<  would  have  that  effect :  the  case  does  not  call  for  it ;  and  I  wish 

<  on  this,  as  on  all  other  occasions,  to  avoid  giving  opinions  on 

<  points  which  the  case  does  not  call  for.     I  therefore  desire  to  be 

<  understood  as  giving  no  opinion  on  that  point ;  and  it  is  unne- 

<  cessary  to  give  any  in  this  case,  because  the  jury  have  found  that 

<  neither  bankruptcy  nor  insolvency  was  in  contemplation.     But 

<  it  is  smd,  the  facts  shew  that  Becher  and  Barker  necessarily  had 

*  bankruptcy  or  insolvency  in  their  contemplation ;  and  though 

<  the  jury  have  found  otherwise,  we  desire  a  new  trial,  because  the 

*  jury  could  not  have  been  warranted  in  that  finding.     It  was  ar- 

*  gued  by  my  brother  Lens^  that  if  a  man  is  in  such  a  state  that 

<  he  knows  he  cannot,  without  the  indulgence  of  his  creditors, 

*  resume  his  payments  immediately,  he  cannot  make  a  payment 

<  to  a  creditor,  because    he    must  necessarily  contemplate  that 

*  bankruptcy  will  be  the  consequence.     I  cannot  go  along  with 

<  him  in  this  conclusion.     By  the  common  law  he  may  pay  any 

<  one ;  the  general  effect  of  the  statutes  on  the  subject  of  bank- 

*  rupts  is,  that  all  payments  made  before  bankruptcy,  are  le- 

<  gal  and  valid ;  but  a  certain  class  of  cases  has  arisen,  in  which 

*  certain  payments  have  been  supposed  to  be  made  in  fraud  of 

<  the  bankrupt  laws,  and  are,  therefore,    fraudulent  and  void. 

<  But  I  find  in  all  the  cases  from  Fordyce^s  to  the  present,  the 

<  fact  found,  that  the  act  was  done  in  fraud  of  the  bankrupt 

<  laws ;  it  must  be  an  act,  then,  not  only,  that  in  effect  contravenes 

*  the  bankrupt  laws,  but  it  must  be  done  with  intent  to  contravene 
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them,  and  in  contemplation  of  bankruptcy.  The  innocence  or 
guilt  of  the  act,  depends  then  on  the  mind  of  him  who  did  it ; 
and  it  cannot  be  in  fraud  of  the  bankrupt  laws,  unless  the  actor 
meant  it  should  be  so.  Try  this  case  by  that  principle.  Becher 
and  Barker  bought  these  goods,  in  order  to  send  them  to  Rus- 
sia ;  they  find  themselves  to  be  in  a  condition  not  to  be  able  to 
send  them ;  that  they  must  stop  their  trade ;  that  they  could  not 
go  on  without  the  indulgence  of  th&x  creditors ;  but  they  know 
(at  least  the  witness  positively  swears  he  believed,)  that  they  had 
funds  abundant  to  pay  all ;  they  had  a  full  reliance  in  the  liber- 
ality of  their  creditors,  they  did  not  believe  they  should  become 
bankrupts.  Was  it  not  then  a  question  to  be  left  to  a  jury,  whe- 
ther in  reality  they  acted  under  this  impression,  or  whether  it 
was  all  a  pretext  ?  And  whether  or  no  they  restored  these  goods 
under  the  view  to  give  a  better  payment  to  those  creditors,  than 
the  others  could  obtiun?  Was  not  this  a  fact  to  be  left  to  the  jury  ? 
And  the  view  that  the  jury  have  taken  of  it  is,  that  the  goods 
were  returned,  because  the  bankrupts  could  make  no  use  of  them 
in  their  trade.  We  cannot  say  that  the  verdict  is  against  the 
evidence.  It  appears  to  me,  that  in  the  case  of  Hartahome  v. 
Sloddtfi^  each  of  the  judges  in  his  turn  has  stated  the  law  on  this 
point  most  correctly  and  concisely.  Lord  AlvanUy  says  <  it  is 
not  sufficient  to  avoid  the  delivery  of  goods  by  a  trader,  that 
such  a  delivery  be  made  voluntarily  on  his  part,  and  that  an  act 

<  of  bankruptcy  ensues ;  it  must  also  appear  that  he  had  the  act 
of  bankruptcy  in  his  contemplation.'*    And  my  brother  Heaih 

says,    <  it  is  not  sufficient  to  impeach  a  payment,  that  the 

debtor  voluntarily  pays  his  creditor,  unless  at  the  time  he  so  pay 

him,  he  has  an  act  of  bankruptcy  in  contemplation.^    And  Mr. 

Justice  Rodke  also  says,  ^  though  the  payment  be  so  far  volunta- 

^  ry  that  it  could  not  have  been  enforced,  yet  it  is  not  therefore 

<  void>  unless  made  coUusively  between  the  parties,  in  contempla^ 

<  tion  of  bankruptcy.'' .  And  my  brother  Chwmbre^  going  rather 

<  more  fully  into  the  doctrine,  says,  <  the  rule  appears  to  me  to 

<  be  this,  any  payment  made  by  a  trader  before  an  act  of  bank- 

<  ruptcy,  and.  in  contemplation  of  such  act,  and  with  a  view  to 

<  give  a  preference  to  a  particular  creditor,  is  void."*  I  state  what 

is  said  in  this  case,  for  the  purpose  of  shewing  that  all  the  court 

agree  in  this  point,  that  bankruptcy  must  be  in  the  contempla* 

tion  of.  the  trader,  to  make  the  payment  fraudulent ;  and  thus 

the  court  agree  with  Lord  Mansfield's  doctrine  in  Fordyce's 

2n  3 
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case,  that  the  thing  must  be  mtended  in  firaud  of  the  bankrupt 
laws.  The  contenplation  of  insolvencj  is  one  step,  and  affords 
a  strong  presumption  towards  the  oontemplalion  of  bankrupccj, 
but  it  does  not  go  all  the  way.^ 

Heathy  J,  <  I  am  of  the  same  opinion.  I  adhere  to  the  doc« 
trine  of  HartshoTJU  v.  Shdden,  I  hdd  that  this  was  a  question 
for  the  jury.  But  it  is  said  by  my  brother  Litu,  if  a  jndidoiis 
and  sennble  man  would  say  that  bankruptcy  must  follow,  dien  it 
18  a  fraudulent  preference.  It  is  imposnUe  to  agree  to  that  doc- 
trine ;  it  would  place  all  the  commercial  world  in  greater  diffi- 
culty to  investigate  the  rule  of  action,  and  would  rescind  eren 
more  payments  than  hitherto  has  been  the  consequence  of  the 
doctrine  that  has  been  followed* 

<  ChamhrCj  J.  Thifs  was  a  case  for  the  oonsideration  of  a  jury, 
and  was  very  property  left  to  them,  and  I  by  no  raesns  think  they 
are  wrong  in  the  conclusion  they  h«ve  come  to*  The  bankrupts, 
finding  that  they  were  obl^(ed  to  suspend  their  tfude^  came  to  a 
very  proper  concluskm,  of  returning  these  goods  to  the  person 
who  furnished  them,  instead  of  sendhig  them  out,  and  making 
the  selleiB  wait  till  a  remittance  might  arrive.  They  had  no  idea 
whatever  of  giving  these  persons  a  preference  over  the  others ; 
they  call  th^  creditors  together;  they  had  an  expectation  of  re- 
caving  a  surplus  of  L.  18,000,  after  satisfying  all  their  creditors. 
What  reason  then  is  there  for  saying  they  wished  to  put  these 
creditors  in  a  better  ntuation  than  any  others,  which  has  beai 
the  objection  in  all  the  dedded  cases  ?  The  coin'se  they  took  wss 
apparently  the  best  for  all  parties.  When  a  person  knows  that 
he  must  stop,  unless  his  creditors  give  him  time,  I  cannot  say 
that  be  is  necessarily  looking  to  an  act  of  bankruptcy  :  I  think 
therefore,  we  ought  not  to  disturb  this  verdict,  but  that  it  is  per- 
fectly right 

DaOaM,  J.  <  First,  Was  this  afit  case  to  go  to  the  jury  ?  9dly, 
Has  it  gone  properly  to  the  jury  P  8dly,  Have  they  come  to  a 
proper  conclusion  ?  1st,  That  it  is  a  question  to  go  to  the  jvy, 
even  as  a  questbn  of  mixed  fact  and  kiw,  as  put  1^  my  brother 
Ltns^  b  not  questioned.  2dly,  From  Hmman  v.  FUker^  to  the 
pieamt  time,  the  question  for  the  jury  has  been,  whodier  the  act 
was  done  in  contemplation  of  bankruptcy*  The  qoestioa  was 
therefore  a  proper  one,  and  has  been  properly  sabmicted  to  the 
jnry ;  and  I  think  they  have  found  a  right  omdnsion.  A  nan 
may  be  in  difficulties,  and  noH  stop  payment ;  be  may  stop  pay- 
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<  meat  and  not  be  inaolveni ;  he  may  be  iniolTdnt  and  not  be  a 

*  bankrupt     What  it  this  case?  The  bankrupts  took  the  same 
^  view  only  of  their  own  situation  as  the  majority  of  their  credi- 

*  tors  did,  that  they  were  not  about  to  beoome  bankrupts ;  only 

*  one  creditor  differed  from  them.     Were  not  then  the  jury  well 

<  warranted  in  finding  that  Becfaer  and  Barker  did  not  intend  to 

<  becmne  bankrupts?  I  agree  with  my  lord,  m  saying  that  there  is 

<  a  distinction  between  bankrupH^  and  insolvency ;  it  is  by  no 

<  means  necessary  here  to  decide,  whether  the  contemplation  of  in- 

<  solvency  only,  or  of  all  the  different  degrees  of  difficulty,  from 

<  incipient  embarrassment  up  to  insolvency,  will  prevent  a  trader 

<  from  giving  a  preference  to  one  creditor  over  another.     I  am  by 

<  no  means  prepared  to  say  that  it  will,  though  it  is  a  question 

*  fraught  with  great  difficulty ;  but  all  the  cases  hitherto  decided, 
^  have  had  an  ingredient  in  them,  that  the  person  making  the  pay- 

<  ment  had  bankruptcy  in  his  contemplation,*  Fidgeon  ▼.  Sharp, 
S  Taunt  530. 

799.  In  the  second  place,  suppose  that  the  vendee  is  hisolvenif 
akhou^  not  bankrupt  In  dcdding,  whether  in  this  situation  be 
is  entitled  to  consent  to  the  resdading  of  the  contract,  a  distinc- 
tion must  be  made  according  as  the  goods  katm  or  have  not  been 
delivered  to  him.  Where  the  goods  have  not  yet  been  delivered  to 
Jiim,  and  where,  after  the  completion  of  the  oontracti  he  finds  him- 
aelf  insolvent  and  unable  to  pay  for  them,  it  has  bem  held,  that 
lie  is  entitled  to  decline  receiving  them,  and  to  consent  to  the  con- 
tract being  rescinded,  and  the  goods  returned  to  the  vendor.  When, 
on  the  other  band,  the  goods  have  once  been  delivered  to  him,  he 
cannot,  upon  finding  himself  insolvent,  restore  them  to  the  ven- 
dor* 

800.  It  further  appears,  from  the  oases  upon  this  subject,  that 
although  the  vendee  cannot  of  his  own  authority,  and  without  the 
consent  of  the  vendor,  rescind  the  contract,  imd  return  the  goods, 
yet  a  pontive  assent  is  not  necessary  on  the  part  of  the  latter,  to 
andtle  him  to  the  benefit  of  the  vendee^s  proposal.  As  it  is  gen- 
erally fimr  the  interest  of  the  vendor  in  audi  cases  to  receive  back 
his  goods,  instead  of  claiming  as  a«recUtor  for  the  price,  his  assent 
will  nther  be  presumed,  of,  at  least,  may  be  inferred  from  dr- 
auDfltancefl,  akbough  he  may  not  have  positively  dedared  his  ac« 
ceptance  of  the  proposal. 

.    801*  On  thaathcv  hand,  however,  it  baa  been  said,  that  if  an 
act  ^bankruptcy  intervene  between  the  offer  to  rescind  and  the 
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assent,  the  assent  comes  too  late  to  prevent  the  operation  of  the 
act  of  hankruptcy»  ^^  Heaih  J.  in  RuAardion  ▼.  Gom,  8  B,  oni 
P.  126. 

602.  These  different  points  have  been  established  by  the  follow- 
ing cases  : 

803.  The^#^  class  to  be  mentioned,  relates  to  the  right  of  the 
vendee  to  rescind  the  contract  when  the  goods  have  not  yet  been 
delivered  to  him,  and  with  the  consent  of  the  vendor  to  decline  ac- 
cepting of  the  goods,  which  he  is  unable  to  pay  for. 

The  first  is  an  old  case,  which  may  be  stated  rather  on  aoooant 
of  the  frequent  reference  which  has  been  made  to  it  in  later  times, 
than  for  the  sake  of  any  principle  which  can  be  extracted  from  it, 
or  of  any  authority  which  it  bears. 

The  action  was  trover  brought  by  the  asugnees  of  a  banloupt, 
and  it  appeared  that  the  defendants  sold  goods  to  the  bankrupt  on 
the  seventh,  *  of  April,  before  their  bankruptcy,  and  sent  them  in- 
to the  country  by  order  of  the  bankrupts.  The  bankrupts  gave 
credit  for  the  goods  to  the  defendants  in  their  books.  On  the  18th 
of  May,  the  bankrupts,  without  the  order  or  knowledge  of  the  de- 
fendants, sent  the  goods  to  one  Penhallow  for  the  defendant's  use. 
On  the  4th  of  June,  the  purchasers  became  bankrupts;  and  on  the 
6th,  they  wrote  a  letter  to  the  defendants,  stating  the  situatioa  of 
their  affairs,  and  that  they  thought  it  not  reasonable  that  the  goods 
should  go  to  their  other  creditors,  and  therefore  they  had  not  en- 
tered them  in  their  books,  but  left;  them  with  Penhalbw.  On  the 
9th  of  June,  the  commisnon  and  asMgnment  took  place.  The  de- 
fendants did  not  receive  the  letter  of  the  6th  until  the  iSth  of 
June,  when  they  immediately  signified  their  assent  to  take  back  the 
goods,  and  received  them  accordingly.  It  was  held  by  the  cooit, 
that  the  property  was  revested  in  the  defendants,  by  the  delivery 
to  Penhallow,  and  judgment  was  given  for  the  defendants,  JAm 
V.  Barwick^  Strange^  165. 

Of  this  case  Lord  Mansfidd  said,  that  « the  judgment  seemed 

<  to  be  right,  but  the  reasons  wrong.     The  true  ground  was,  the 

<  trader  very  honestly  refused  to  accept  the  goods,  and  returned 
*  them,'  Harmon  v.  Fisher^  Oowp.  125. 

So  in  Neaie  v.  BaO^  »  Ea9i^  124,  Lord  KengaOy  speaking  of 
Atkin  V.  Barwick  said,  <  Of  that  case  I  must  observe,  that  I  new 
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*  heard  it  quoted  without  some  comment  upon  the  law  of  it.   Each 

<  gentleman  at  the  bar  finds  fiiult  with  it  in  his  turn.    In  my 

<  opinion  Lord  Mansfield  has  extracted  the  true  ground  on  which 

<  that  judgment,  if  it  did  not  proceed,  ought  to  hare  proceeded ; 
^  namely^  that  the  trader  finding  himself  in  a  failing  condition, 

*  very  honestly  did  not  accept  the  goods,  but  ^turned  them.  And 

<  if  the  goods  were  not  accepted,  the  judgment  was  right* 

Lasdjff  in  Richardson  v.  GosSy  S  B.  and  P.  119.  Lord  Alvairdey 
said,  *  It  is  singular  that  the  case  of  Athm  v.  Barandc  should 
^  have  been  often  cited  with  disapprobation,  and  never  overturned, 

<  but  that  different  judges  should  have  supposed  it  to  have  pro- 

<  ceeded  upon  different  grounds.  The  true  pt>und,  however, 
^  seems  to  be  that  mentioned  by  Lord  Mansfield  and  Lord  Ken- 

<  yon,  that  the  goods  had  never  been  accepted  by  the  trader."  And 
m  the  same  case,  Chofmbre^  J.  said,  <  It  may  be  observed  that  the 
^  case  of  AMn  v.  Barwick  has  stood  very  near  a  oentuiy ;  and 

<  though  it  has  been  much  commented  upon,  yet  its  authority  in 

<  the  main  has  been  preserved.    It  is  true  that  there  are  some 

<  very  peculiar  drcurastances  in  that  case.  Seventeen  days  inter- 
^  vened  after  the  goods  had  been  sent  out  of  the  possession  of  the 

<  Gonngnees  before  any  notice  was  given  to  the  conagnors  of  their 

<  intention  not  to  accept  of  them ;  and  it  does  not  appear  that  the 

*  person  to  whom  they  were  sent  had  any  connection  with  the  oon- 

<  signors.    Perhaps,  therefore,  if  a  case  precisely  similar  to  AUdn 

<  V.  Barwick  were  now  to  arise,  it  would  not  receive  the  same  de- 

*  cision.    Since  the  time  when  that  decision  took  place,  a  new  dis- 

<  unction  has  arisen  respecting  preference  given  to  one  creditor 

<  over  the  rest  in  contemplation  (^  bankruptcy ;  and  perhaps  that 

<  distinction  would  have  been  sufficient  to  set  aside  the  transaction 
'  in  that  case.  But  the  objections  do  not  rest  here,  for  when  ad- 
^  vice  was  given  to  the  consignor  that  the  consignees  had  sent 

*  away  the  goods,  the  bankruptcy  had  taken  place.  Under  these 
'  circumstances,  it  might  be  difficult  now  to  support  the  case  as  it 

<  was  then  decided ;  and  it  is  remarkable  that  when  this  case  has 
^  been  mentioned  upon  various  oocasbns,  it  has  constantly  been 

<  found  fault  with,  and  yet  the  judges  have  never  particularly 

*  stated  the  parts  with  which  they  quarrelled,  but  have  always 
^  confirmed  the  case  upon  the  whole,  and  holden  the  decision 

<  to  have  been  right    One  main  point  was  this,  that  the  Court 

<  would  presume  an  assent  on  the  part  of  the  consignors ;  and  in 
^  that  case,  it  was  necessary  that  they  should  do  so,  for  the  cbnsigiK 
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«  on  had  no  opportunity  of  exfmagiag  their  ancnt  until  nineteen 

<  days  after  the  goods  wete  sent  away,  and  two  days  after  the  act 
^  of  bankruptcy  had  taken  place/ 

;  In  the  next  case,  which  was  an  action  of  tiover  for  176  pieces  d 
calico^  it  appealed  that  DenhtirH  had  a  honse  of  trade  in  JuaHn 
Friars t  London^  where  his  business  was  conducted  by  J.  IRff, 
his  clerkj  and  had  also  a  house  of  trade  aft  Nem  York^  where  he 
Umself  readed  and  conducted  his  business.  The  goods  in  ques- 
tion were  sold  by  the  plaintiffs  to  BcwTmarat  through  the  interval- 
,tioB  of  IRB  his  clerk,  on  the  8d  and  6th  tS  Majf^  1792,  and  were 
^leUvered  on  those  days  at  the  house  in  AuMMh  FriarSj  Londeti, 
and  were  afterwards  sent  by  DemhuraFa  dcrk  to  the  defendant  to 
be  packed,  in  order  to  thar  being  ahif^Kd  to  DeaAurat  at  New 
Y0rh. 

On  the  WticSApriU  1799,  Dewkurai  wrote  a  letter  to  HUl  bis 
derk  and  manager  in  Lcmdtm^  which  was  recttvcd  by  the  iatler  in 
London  on  the  18th  of  Jfoy,  179S ;  in  that  lettM*,  after  saying 
that  he  was  rinned  in  consequence  of  several  failursss  he  ad^, 
.<  if  you  have  purchased  any  goods  for  my  account,  or  if  any  cr- 

<  ders  are  given  out,  let  the  persons  have  their  goods  badk,  and 

<  countermand  all  orders.^ 

This  letter  was  shown  by  HiU  to  the  plnntift  on  the  18th  of 
Jfa^f  1792^  about  nine  o^ck>ck  in  the  evening,  who  then  informed 
JERtt  they  were  r^y  to  take  back  the  goods  as  proposed  by  the 
letter.  On  the  18th  and  19th  Magf,  17952,  several  attachments 
were  made  in  the  mayorV  court  and  sheriiTs  court  London^  and 
aerved  upon  the  defendant  by  creditors  of  Dewkmraif  in  order  to 
attach  the  goods  in  question,  and  other  goods  whidi  had  been 
sold  to  DewkurH  and  seat  to  the  defendant  as  his  packer ;  and 
the  debts  for  which  such  attachments  were  made  exceeded  in 
amount  the  value  of  all  the  goods  in  the  hands  of  the  defendant. 
On  the  SIst  of  AToy,  1792,  a  meeting  of  JD^wturjf^  creditors  was 
convened  by  HiU  his  derk,  when  the  letter  was  laid  before  them. 
On  the  2Sd  otMagf,  1792,  the  pbuntiffs  demanded  the  goods  in 
question  of  the  defendant ;  and,  in  consequence  of  thdr  not  being 
ddivered,  oonunenced  the  present  action. 

Deaokaarat  returned  to  England  in  Ockibar^  1792$  and  S.  Wibtm 
amd  Barnard  wiere  the  assignees  of  his  estate  and  effiwts  under 
a  comnnssion  of  bankrupti  dat^  the  iMi  January,  1792. 

LordXangan,  C.  X-^  The  property  in  diese  goods  was  appa- 
^  itndy  divested  out  of  the  pbunift  $lt  tbe  time  of  the  sale,  ac 
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cording  to  tlM  opinkm  which  the  partieB  then  hid  of  the  traoMc- 
tioa ;  but  aftefwardi,  whea  aU  the  facta  were  dkdosed,  and  when 
Diwhurai  waa  desiroua  not  to  purchaae  anj  other  gooda,  it  was 
in  the  power  of  the  buyer  and  seUer  to  put  an  end  to  the  coo- 
tract  as  if  it  had  nerer  existed ;  and  it  is  stated  that  the  propob 
sition  made  by  the  purchaser  to  rescind  the  oonUBCt  was  acceded 
to  by  the  sellers.  I  cannot  distinguudi  this  case  from  that  of 
Atkin  V.  Bartriek  on  principle  s  for  in  that  case  there  had  been 
a  delivery  of  the  goods  by  die  seller  with  the  concurrence  of  all 
the  parties  interested ;  hot  the  agreement  of  the  parties  to  re- 
scind that  contract  put  an  end  to  the  sale  as  if  it  had  never  taken 
place*  So,  in  this  case,  it  was  competent  to  the  principal  to  die- 
avow  the  ecmtnct  made  by  his  agent,  if  die  Tendora  chose  to 
accede  to  it ;  the  proposition  made  by  the  pnrdiaser,  and  whidi 
was  dictated  by  common  honesty,  might  have  been  xefiised  by 
the  vendors  if  they  had  chosen ;  but  they  agreed  to  it,  and  bj 
the  mutual  agreement  of  bodi,  the  coatmct  of  sale  waa  rescinded. 
UDewhurst  had  died  beibrethe  purchase,  the  contract  mtmt 
have  been  put  an  end  to»* 

Ashhursii  /.-*-«  The  case  dted  from  Strange  direcdy  npplieB 
to  the  present.  By  the  letter  written  by.  Dewkur&ty  and  by  the 
subsequent  act  of  all  the  parties,  the  sale  was  resdinded.  A  pni- 
posal  to  that  effect  was  made  by  one  piuty,  and  agreed  to  by  the 
other;  and  by  that,  the  contract  was  pat  an  end  to  by  the  coo- 
sent  of  both.  And  though  the  goods  remained  in  the  hands  of 
the  defendants,  they  did  not  remain  there  for  the  purpose  for 
which  they  were  ori^nally  intended ;  but  die  contract  bang  t^ 
scinded,  the  property  revested  in  the  plaintiflb ;  and,  therefore, 
the  creditors  of  Dewhunt  had  no  right  to  attach  the  goods  in  the 
hands  of  the  defendant,  beeausey  at  that  time,  they  were  no 
longer  the  property  of  Ihmhmrit! 

BuUer^  J.^^  The  principle  on  whidi  the  case  of  Alhin  v.  IRar- 
mek  was  decided  governs  diis  \  and,  indeed,  that  is  a  nrach  more 
favourable  case  for  the  plaintiff  than  this.  The  point  diefe 
contended  for  was,  that  there  was  no  consent  by  the  sellers  to  re- 
scind die  contract)  bnt  here  an  express  consent  by  them  b  stated. 
As  to  to  the  assent  diers,  the  Comrt  said  they  would  presume  it, 
because  it  waa  for  the  interest  of  die  pitfties  %  tat  here  it  is  net 
necsatey  to  presume  such  e  consent,  it  being  expressly  proved. 
Widi  regard  to  the  jnsdee  of  the  case,  it  is  imposnUe  to  enter- 
tertain  any  doubt    A  question  has  been  put  in  argument,  whe- 
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<  ther  those  acta  done  by  the  agent  before  he  knows  of  the  revo- 
*  cation  of  hb  letter  of  attorney,  are  good  ?  I  think  that  the  prin- 

<  dpal,  in  such  a  case,  could  not  avoid  the  acts  of  his  agent  done 

<  bona^fide,  if  they  were  to  his  disadvantage;  but  he  might  oon- 

<  sent  to  avoid  those  which  were  for  his  benefit.    And  here  the 

<  principal  was  anxious  to  resdnd  this  as  well  as  all  other  contracts 

<  made  by  his  agent;  and  the  vendor  agreed  to  take  the  goods 

<  back  again.^— -Grn>f^,  J.  of  the  same  opinion,  Sake  v.  Fields  5  T. 
E.  Sll. 

In  this  case,  it  will  be  observed,  that  the  goods  bad  been  deliv^ 
ered  to  the  vendee^s  packer  before  the  proposal  was  made  to  the 
vendor  to  rescind  the  contract,  and,  from  this  diicumstanoe,  the 
dednon  may  at  first  sight  appear  to  be  inconastent  with  one  of 
the  rules  above  stated,  and  which  will  be  illustrated  in  the  sequel, 
viz.  that,  after  the  goods  have  been  delivered,  they  cannot  be  return- 
ed to  the  vendor  upon  the  vendee^s  insolvency.  But,  upon  attend- 
ing to  the  decision  of  Salte  v.  Fidd^  it  will  be  found,  that  it  proceed* 
ed  on  the  ground  that  the  authority  of  the  agent  by  whom  the  goods 
were  bought,  had  been  recalled  by  bis  principal  the  vendee  befbre 
the  sakf  although  the  letter  recalling  it  was  not  received  till  after 
the  delivery  of  the  goods ;  and  although  the  vendor  might  have 
refused  to  agree  to  the  renunciation  of  the  contract  entered  into 
by  an  authorized  agent,  yet,  having  accepted  it,  the  countermand 
related  back  to  the  period  before  the  delivery.  See  opinion  of  Lord 
Kenton  in  Bamee  v.  Freelandy  6  T.  R.  86. 

The  next  case  involved  the  proper  question  of  the  vendeeV 
right  to  decline  receiving  goods  previously  purchased  by  him,  and 
offered  to  be  delivered  when  he  was  in  a  state  of  insolvency. 

This  was  an  action  of  trover  for  goods,  where  it  appeared  that 
the  goods  in  question,  (a  quantity  of  hams)  were  shipped  on  board 
the  Formosa  by  the  plaintiff  from  Newcastle  to  one  Wilson  in 
London  by  whom  they  had  been  ordered.  On  Ist  June,  Wilson 
wrote  to. the  plaintiff  intimating  his  insolvency,  and  adding,  *  / 
*  shall  nai  apply  Jbr  the  three  hageheade  hy  the  FonnoeaJ^  By  re- 
turn of  post  the  plaintiff  wrote  Wilson,  <  If  I  find  you  an  honest 
<  man  you  shall  have  every  indulgence  from  me  ;^  but  nuking  no 
mention  of  the  goods  on  board  the  Formosa.  The  plaintiff  imme- 
diately after  set  out  for  London,  and,  on  his  arrival,  claimed  the 
.  goods,  which  Wilson  had  (previous  to  his  letter  of  1st  June)  di- 
rected the  defendant  (a  wharfinger,  at  whose  wharf  goods  were 
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usually  landed  for  bim)  to  recdve  on  his  account,  and  had  accom- 
panied his  directions  by  an  order  to  the  captain  of  the  Formosa,  in 
the  usual  form,  to  deliver  them  to  the  defendant  or  bearer.  WiU 
son  was  indebted  to  the  defendant  to  a  considerable  amount  on  a 
former  account,  as  well  as  for  the  freight  and  charges  of  the  goods 
in  question,  which  arrived  at  his  wharf  on  the  4th  of  June^  and 
which  the  defendant,  not  having  been  informed  by  Wilson  of  his 
letter  of  the  Ist  of  June  to  the  plaintiff,  paid.  The  plaintiff,  on 
his  arrival  in  London^  demanded  the  goods  in  question,  and  ten- 
dered to  the  defendant  the  freight  and  charges ;  but  the  defend- 
ant refused  to  deliver  them  up,  unless  upon  payment  of  the  gene- 
ral balance  due  to  him  from  Wilson.  The  jury  found  a  verdict 
for  the  plaintiff;  but  liberty  was  reserved  to  the  defendant  to  move 
to  have  that  verdict  set  aside,  and  a  verdict  entered  for  himself,  if 
the  Court  should  think  him  entitled  thereto  in  point  of  law.  Ac- 
cordingly, a  rule  nisi  for  that  purpose  having  been  obtained. 
Lord  Alvanley^  C.  J.  siud,  <  Suppose  a  wharfinger  to  have  a  ge- 
neral authority  to  receive  all  goods  directed  for  A.  B.,  and  that 
goods  come  to  his  wharf  by  mistake  directed  for  A.  B.  It  is 
quite  clear  that  the  real  owner  of  the  goods  could  not  take  them 
away  without  paying  the  charges  incident  to  those  particular 
goods ;  but  it  is  equally  clear,  that  the  wharfinger  could  not 
set  up  a  lien  on  such  goods  for  a  general  balance  of  accounts 
due  from  A.  B.  to  him.  The  question,  therefore,  is,  Whether 
the  contract  between  the  plaintiff  and  Wilson  was  not  completely 
put  an  end  to  before  the  goods  were  received  ?  And,  unless  it 
can  be  shewn  that  the  goods  did  not  come  into  the  hands  of  the 
defendant,  as  the  goods  of  the  plaintiff,  it  appears  to  me  that  the 
latter  will  be  entitled  to  recover.  ' 

<  If,  indeed,  the  defendant  had  been  induced  to  advance  money 
or  accept  bills  upon  the  expectation  of  the  arrival  of  the  goods* 
he  might  have  acquired  a  Uen  upon  them  to  the  amount  of  the 
credit  given  upon  those  specific  goods,  the  party  to  whom  such 
credit  was  ^ven  having  had  a  right  to  direct  the  goods  to  his 
wharf  at  the  time  when  it  was  given.  This  was  the  case  of 
Hammonds  v.  Barclay.  But  it  would  be  going  too  far  to  sayy 
that  because  Wilson  omitted  to  countermand  his  order  when  he 
ceased  to  have  any  right  over  the  goods,  the  defendant  is  entitled 
to  a  lien  upon  those  goods  for  the  general  balance  due  from  Wil* 
son. 
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<  NotwithiUnding^  thereforei  any  doubts  which  I  may  have  «w 
tertained  upon  the  subject,  I  am  now  clearly  of  opiuioo  that  the 
plaintiff  is  entitled  to  recover. 

<  No  question  arises  in  this  case  between  the  as»gnees  of  Wil- 
mn  and  the  plaintiff  respecting  the  intervention  of  any  act  of 
bankruptcy ;  it  was,  therefore,  clearly  competent  to  WtUon  on 
the  Jst  of  June  to  revoke  the  cnrder  which  he  had  given  to  Jti- 
c&anim»,  and  to  renounce  his  right  to  any  goods  on  their  pas. 
sage*  provided  Rtchardion  would  permit  him  so  to  da  On  the 
1st  fjiJune,  then,  WiUm  writes  that  he  shall  not  ajpply  for  the 
three  hogsheads  by  the  Formo0a  ;  ttod  this  letter  is  received  at 
NetpecMe  on  the  3d  of  June.  It  has  been  contended  that  the 
juswer  to  this  letter  does  not  amount  to  an  acceptance  on  the 
part  of  the  plaintiff  of  the  ofer  made  by  IFt2mi»  to  detenniae  the 
oontraet;  but  it  does  iq^pear  to  me  that,  short  ci  a  positive  ex- 
pression of  acceptance,  it  is  as  strong  an  acceptance  as  could  be 
signified,  and  the  plaintiff  must  have  reasoned  unlike  other  men 
wt  to  have  contented  to  rescind  a  ocmtia^t,  the  eiecutioD  of 
which  would  be  disadvantageous  to  himsdf.  Immediately  afkr 
answering  WU$OfiCt  letter  of  the  1st  of  Juiu^  the  plaintiff  set  out 
for  Londcm^  and,  on  his  arrival  in  London^  shewed  no  hesitatioa 
10  taidng  to  the  goods,  but  on  the  coadrary,  claimed  them  directs 
ly  from  the  defendant  It  is  true  that  the  defendant,  having 
received  the  jjoods  without  being  informed  of  WUson^t  letter,  had 
executed  the  authority  pven  him  by  WiUan  before  the  plain- 
tiff ^s  arrival,  and  unquestionably  it  was  an  act  of  neglect  in  WU- 
ion  not  to  inform  the  defendant  that  the  contract  between  him- 
self and  the  plaintiff  was  determined,  and  that  the  defendant  was 
not  to  receive  the  goods  on  his  account,  which  omission,  if  it 
had  been  wilful,  would  have  amounted  to  a  fraud  in  IFibon. 
But  this  circumstance  will  not  affsct  the  idaintiff  ^s  ridbt  if  he 
assented  to  WUson^s  offer;  and  I  do  not  feel  that  we  shall  vio* 
late  any  principle  of  law  in  conrndering  the  conduct  of  the  plain- 
tiff as  amounting  to  such  assent.  The  plaintiff  tendered  to  the 
defendant  the  freight  and  charges  on  the  goods  in  question, 
which  the  latter  refused,  ocmtendmg,  that  by  the  custom  of  die 
trade,  which  is  now  considered  as  having  become  part  of  the  con- 
tract between  wharfingers  and  their  customers,  he  was  entitled 
to  retdn  than  for  bb  general  balance  due  from  Wilson.  It  is 
true,  that  as  between  the  defendant  and  IFtbtm,  if  the  former 
had  received  the  goods  on  Wilson's  account,  and  as  belonging 
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<  to  him,  the  defendaot  would  have  bad  a  right  ao  to  retain  then. 

<  But  the  question  now  is.  Whether  he  can  retain  against  Richard-^ 

<  9on  for  a  balance  due  from  Wilson^  be,  the  deibndant,  haTing* 
^  got  the  goods  into  his  hands  without  having  been  informed  that 

<  the  plaintiff  and  WtUon  bad  previously  agreed  to  put  an  end  to 
^  the  contract  ?* 

His  Lordship  then  notioed  the  case  of  AUdff^  v.  Barwickj  and* 
proceeded. 

*  Had  the  packer  in  the  case  of  Sake  v.  Fidd^  set  up  a  Uen  for 
his  general  balance,  that  would  have  been  precisely  this  case/ 
But  in  that  case  the  vendee  had,  previous  to  the  receipt  by  the 
packer,  countermanded  the  goods,  to  which  countermand  the  ven- 
dor assented*  after  an  attachment  had  issued,  though  the  goods 
were  in  fact  deposited  with  the  packer,  which  ought  not  to  have 
been  ao  deposited ;  and  the  only  question  was,  whether  the  proper-' 
ty  reverted  to  the  v^idor,  so  as  to  avoid  the  intermediate  attach- 
qients  of  the  creditors.  Now  I  do  not  see  any  real  distinctioa 
between  the  two  cases*  For,  although  the  question  upon  the  lien 
of  the  packer  did  not  anae,  jret  I  do  not  see  how  the  defendant 
is  to  be  distinguished  from  any  other  creditor  of  WUtcn^  not 
obuming  under  a  specific  lien,  but  deriving  hb  right  to  aflfect  tlie 
goods  under  a  debt  due  from  WUson.  I  admit  that  if  Wilson  had 
received  money  from  the  defendant,  or  the  latter  had  aceepted 
bills  upon  the  faith  of  these  goods,  the  defendant  would  have  had 
a  right  to  retain,  because  the  plaintiff  had  invested  WiUon  witk 
a  power  to  make  them  liahle  to  such  a  claim.  But  in  the  pre^ 
sent  case,  I  am  of  opinion,  that  common  justice  requires  that  tho 
lien  of  the  defendant  should  not  be  extended  beyond  what  was 
actually  advanced  by  him  upon  these  particular  goods ;  and  aa 
the  amount  of  all  the  charges  incident  to  these  goods  was  tender* 
ed  by  the  plaintiff,  I  think  that  he  is  entitled  to  recover.^ 

Heathy  J.  <  I  am  of  the  same  opinion.  It  was  perfectly  com* 
petetent  to  the  vendor  and  vendee  to  rescind  the  contract ;  and  I 
think  that  the  contract  was  rescinded  by  relation  upon  the  1st  of 
June.  This  case  differs  from  a  case  of  bankruptcy ;  for  there  if 
any  act  of  bankruptcy  intervene  between  the  offer  to  resdnd  and 
the  assent,  the  assent  comes  too  late  to  prevent  the  operation  of  the 
act  of  bankruptcy.  Here,  therefore,  I  think  that  the  relation  nii$t 
take  place  agreeable  to  the  reasoning  made  use  of  in  Aikin  v.  jBur- 
wiek;  which,  though  it  has  been  thought  by  Lord  Mcm^diy  Lord 
Kenyan  f  and  other  judges,  not  to  have  been  apjrilicable  to  that  case. 
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18  applicable  to  this.  Here  the  wharfinger  had  no  right  to  retail 
the  goods  against  Richardson,  who  was  no  creditor,  in  respect  of 
any  thing  but  what  had  been  Udd  out  upon  thenii  though  if 
Wihon  had  demanded  the  goods,  the  wharfinger  would  have  had 
a  right  founded  on  custom  to  retain  for  his  general  balance.  lo 
this  case,  no  fraud  appears,  nor  any  suspicion  of  fraud,  but  a 
mere  act  of  negligence  on  the  part  oF  WUaan^  who  certanly  ought 
to  have  given  notice  to  the  defendant,  of  his  having  put  an  end 
to  the  contract  The  title  of  Richardson  was  the  preferable  title ; 
under  these  circumstances,  therefore,  the  wharfinger  has  no  right 
to  set  up  any  lien  against  him  for  the  general  balance  of  accounts 
due  from  WUson.'^ 

Sookcy  J.  *  I  am  of  the  same  opinion.  I  do  not  think  that 
there  is  any  occasion  in  this  case,  to  enter  into  the  question 
respecting  the  stoppage  in  tramitu.  The  only  question  is,  Whe- 
ther the  contract  was  rescinded  before  the  goods  got  into  the  pos- 
session of  the  defendant  WUson,  the  bankrupt,  acted  with 
great  propriety  and  honesty  in  writing  to  the  plaintiff,  to  say 
that  he  would  not  accept  the  goods,  and,  according  to  the  case 
of  AMn  V.  Barwickf  which  decidon  has  at  diflferent  times  beta 
confirmed,  he  had  a  right  so  to  da^  The  remaining  judge  ooo- 
curred*. 

804w  By  these  cases  the  first  part  of  the  rule  above  announced 
IS  established,  viz.  that  where  goods  have  been  sold,  but  before  de^ 
livery  the  vendee  becomes  insolvent,  he  may  decline  reonving  de- 
livery, and  if  the  vendor  consent  to  it,  the  contract  may  be  re- 
sanded  and  the  goods  returned. 

806.  In  the  next  class  of  cases,  the  questicm  occurred  i^ier  At 
goods  had  been  delivered,  and  it  was  decided  that,  having  once 
accepted  of  the  goods,  the  vendee  could  not,  upon  becoming  insol- 
vent,  restore  them  to  the  vendor,  and  thereby  give  him  a  prefetenoe 
over  the  rest  of  the  creditors. 

In  the  first  case,  which  was  an  action  of  trover  brought  by  the 
pifuntiff,  as  assignee  odJogfd,  a  bankrupt  for  sixty  tons  of  iron,  it 
appeared  that,  on  the  9th  of  Naoemher,  1792»  the  defmdant 
agreed  to  sell  to  the  bankrupt,  44  tons,  77  cwt  3  qrs.  14  lb.  of 
iron  at  L.15»  15s.  per  ton,  for  the  amount  of  which  the  bankrupt 
agreed  to  accept  a  bill  of  exchange  at  nine  months  date,  to  be 

•  JKcterdMNiv.  Goi»,SAaiid  P.  lis.    YidU  JMrmi  v.  IMMm,  5  JB^  ir&,  ai 
to  the  Mcmi  iKiint  in  tli«  ctR. 
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drawn  cot  him  by  the  defendant ;  aad  the  defendant  on  the  same 
day  delivered  the  iron  to  the  bankrupt.     The  defendant,  in  pur- 
suance of  the  agre^oDient,  on  the  same  day,  drew  a  bill  of  exchange 
on  the  bankrupt  for  L.699,  4$.,  the  amount  of  the  purchase  mo^ 
ney,  payable  at  nine  months  after  date,  which  the  bankrupt  then 
accepted,  payable  in  London^  and  redelivered  to  the  defendant, 
but  it  did  not  become  due  until  after  lioyilt  bankruptcy,  and  it 
had  been  since  protested  for  non-payment  The  bankrupt  transact-r 
ed  bufinesa  with  CaldweU  and  Company  cSLiverfoolydA  his  bankers, 
and,  on  the  18tb  ofMarch^  1793,  was  indebted  to  them  in  a  consi- 
derable sum  of  money,  but  the  defendant  was  totally  ignorant  of 
the  state  of  their  accounts.    On  the  18th  March^  179S,  CaldweU 
and  Compongf  stopped  payment,  of  which  the  bankrupt  heard,  in 
the  morning  of  that  day,  and  immediately  went  to  the  house  of  the 
defendant  an4  infon^ed  him  that  the  bank  of  Caldwtt  qnd  Com^ 
pany  had  failed,  and  that  he  should  not  be  able  to  take  up  the 
bill  which  he  had  accepted  for  the  amount  of  the  iron,  meaning 
^e  bill  before  mentioned  \  for  that  in  consequence  of  CaldweU  oM 
Compqmjfi  failure  he  (the  bankrupt)  must  stop  payment    On  the 
same  day  he  wrote  to  sev^raji  of  his  creditors,  to  the  same  effect,  as 
to  the  necessity  of  his  stopping  payment ;  and  the  bankrupt  in^ 
formed  the  defendanti  that  the  before  mentioned  44  tons,  7  cwt 
S  qrs.  14  lb.  of  vtovL  had  not  been  rempved  from  the  warehouse, 
wherein  it  was  at  the  time  of  the  sale  to  the  bankrupt,  and  said  he 
thought  it  would  be  an  act  of  jus^ce  \f>  return  to  the  defendant 
the  iron  so  bought,  as  be  should  not  b<e  enabled  to  pay  for  the 
same,  or  take  up  the  accepted  bilL    The  defendant  accepted  of  the 
offer  so  made  by  the  bankrupt,  but  said  he  did  not  wish  to  have 
the  iron,  unless  the  transaction  was  fair  and  right ;  and,  at  the 
same  time,  the  bankrupt  delivered  a  bill  of  parcels  to  the  defend^ 
ant,  daJUd  the  l&thof  thai  months  of  fifty  tons  of  iron,  including 
the  iron  so  bought  on  the  9th  of  November,  179S,  because  he,  at 
that  time,  owed  the  defendant  a  further  sum  of  money  on  a  bill 
accepted  by  the  bankrupt  for  another  parcel  of  iron  bought  by 
him  from  the  defendant ;  and  he,  therefore,  thought  it  his  duty 
to  give  up  the  additional  quondty  beyond  the  44  tons,  7  cwt.  S  qrs« 
14  lb.  This  bill  of  parcels  was  dated  on  the  16th  of  Marchy  1792, 
and  was  for  50  tons  at  15  guineas  per  ton,  amounting  to  L.787, 
10s.     The  bankrupt,  in  his  account  with  the  defendant,  debited 
the  defendant  with  the  amount  of  this  bill  of  parcels,  thus,  <  March 
« 16th,  To  amount  of  fifty  tons  of  iron  9old  him  IhU  day^  L.787, 
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« 108.'  44  toDB,  7  ^t  3  qn.  14  HX)  p«rt  of  the  iron  meMioiieti  hi 
this  bill  of  pancels  is  the  same  wUcfa  was  e^ld  aad  deliTered  bjrtiie 
defendant  to  the  baaknipt  on  the  Mi  of  November,  1 79X ;  hut  the 
lemainder  was  a  paroA  (df  iron  which  the  baolorupt  had  received  ib 
exdiange  for  other  iton  whieh  the  defendant  and  the  bankrupt  had 
some  time  before  purchaMd  in  partntfship,  w^h)  upoa  a  diviMi 
of  such  joint  purchase,  had  been  allotted  and  delivered  to  the  banlu 
nipt  The  bankrupt  and  the  defaidant  having  overpaid  the  setters 
of  the  last-mentioned  iron  bought  on  their  joint  account,  they  receiT- 
ed  the  balance  from  the  setters  in  a  bill,  irhii^  has  been,  since  the 
bankruptcy  of  IJoyi,  fxoteflled  for  non-paytnent,  and  taken  up  by 
the  defencfamt ;  end  this  is  the  only  unsettled  tmnsaction  rda^e 
to  that  co-partnership.  No  oonversation  passed  between  (he  b«ttk« 
rapt  and  tiie  defendant  on  the  18th  March  relati^  to  this  co>patt- 
nership  transaeticm.  On  the  18th  of  JfonsA,  1798,  the  banlmipt 
delivered  the  last-mentioned  biH  of  paroels,  aasd  also  the  key  of 
the  warehouse  whisrein  the  whole  of  bodi  paroek  of  iron  was  de. 
posited,  but  not  inlennixed,  to  the  defendant,  who  kept  posaeaaon 
thereof,  but  did  not  retuxn  to  the  bankiiipt  the  hill  of  esehange 
for  L.  699,  48.,  which  was  accepted  by  the  bankrupt  as  afbfesud, 
he,  the  defendant,  having  paid  away  llie  same  in  the  usual  eourae 
of  trade,  and  the  same  was  not  then  in  his,  the  defendant^  po8i> 
session,  bat  the  defendant  promised  to  take  up  and  caned  the 
same,  whidi  he  accordingly  'M. 

The  defendant  )ms,  since  the  bankruptcy  of  Lhgdj  sold  the 
whole  of  both  patrels  of  iron  on  his  owu  account,  and  received  the 
purchase  money  for  his  own  use.  The  defendant  did  not  asake 
any  application  to  the  bankrapt  to  redeliver  or  re>«ell  to  him  the 
iron  included  in  the  last-mentioned  bill  of  parcels ;  but  the  same 
was  a  voluntary  oSst  of  the  bankrupt,  wholly  unsought  by  the 
defendant.  This  iron  was  all  the  stock  in  trade  of  Ae  hariknipl 
in  his  actual  possession,  but  the  defSmdant  was  not  privy  to  tMs 
fiict,  and  the  bankrupt  was  indebted  to  the  defendant  in  a  further 
sum  of  money,  exclusive  of  the  transaction  before  stated,  vis. 
L.  200  and  upwards.  The  bankrupt  knowing  himself  to  be  in* 
solvent,  was  determined  not  to  do  any  other  business  after  the 
failure  of  Caldwell  4*  Co.,  as  before-mentioned ;  and  he,  there- 
fore, without  the  knowledge  of  the  defendant,  until  die  same  was 
delivered  to  him,  dated  the  Ull  of  parcels  the  16tfa  day  of  Monk, 
and  entered  it  in  his  books  under  ^t  date.  The  bttdcnipt  dkl 
not  transact  any  bnsiness  after  that  date*    On  the  SSd  of  Jfarcl 
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lie  €09aBUlUd  an  tpt  oC  fMukropli^ ;  a  cofpnucMon  of  banktupl  i». 
sued  agaiiMt  him  on  the  28lh  4ay  of  the  seme  montb*  and  the 
plaintiff  is  assignee  off  his  eftat^  kct  The  iron  which  the  defend^ 
ant  sold  to  the  hanlurupt  on  the  9tb  Number ^  179S,  is  of  the 
value  rf  L.  665»  98.  ld*»  and  the  remainder  of  the  iron  included 
in  the  latter  bill  of  psreels  Bade  by  the  bankrupt  to  the  defeiy)* 
ant  on  the  18th  of  Mard^  179S,  is  of  the  value  of  L.59,  ISs.  fid 
Upon  this  case  Lor4  Ke^ijfoirh  C.  J.  said, 
«  The  arguments  in  cases  gf  this  kiiid  are  addressed  to  our 
compassion,  and  we  wre  sorry  to  fiad»  that  sometimes  when  an 
honest  tradesman  has  sold  goods  to  another  to  a  consderable 
amount,  and  the  latter  becomes  insolvent,  the  former  is  not  able 
either  lo  recover  the  goods  themselves  or  the  full  payment  for 
them*  But  the  rules  ci  law  are  firamed  with  a  view  to  benefit 
the  bankrupt'*s  creditors  in  general,  and  not  to  give  a  preference 
lo  any  in  particular.  It  is  said,  however,  that  the  vendor  may 
in  all  cases  resdpd  his  contract  with  the  consent  of  the  vendee  at 
any  tioiie  before  the  bankniptcy  of  the  latter;  but  if  that  weresoi 
all  the  creditors  ci  a  bankrupt,  whose  goods  remained  in  bis 
hands  in  specie,  might,  when  they  found  that  he  was  in  insolvent 
dreumetances,  ge  to  the  bankrupts  {mqperty  and  bring  away 
what  each  had  cmtributed  to  the  fupd,  leaving  nothing  to  satis^ 
fy  the  rest  of  the  creditors.  The  present  seems  to  be  an  ex« 
tremely  dear  case,  for  it  is  founded  in  fraud.  The  parties  them^ 
selves  endeavoured  to  £^ve  a  different  complexion  to  the  transact 
Uon  from  that  which  is  the  true  one,  and  in  order  to  mislead  the 
creditors  of  the  bankrupt,  they  made  a  false  entry  in  the  bank* 
rupt^s  books,  where  it  was  stated  that  the  re-delivery  of  the  goods 
to  the  defendant  was  made  two  days  before  the  time  when  tbe 
transaction  really  took  place,  and  that  fact  is  of  great  import* 
ance,  because  that  ante>date  carries  the  re^ielivery  back  to  a 
time  previous  to  the  bankruptcy  of  Caldwett  4c  Co,,  on  which 
depended  the  solveecy  of  the  vendee.  The  goods  here  were  oriw 
^ally  sold  and  delivered  to  the  vendee,  and  they  were  lodged 
up  in  his  warehouse ;  therefore,  there  was  a  complete  transfer  of 
the  property  from  the  defendant  to  the  b4nkrupt  at  the  time,- 
and  the  question  is,  whether,  when  the  hitter  became  inaolvent,' 
he  could  redeliver  it  back  to  the  defender  in  qmie.  I  cannot 
distinguish  the  present  case  from  that  of  ffarman  v.  Fuheri  on 
prindide,  for  this  bankrupt  knew  his  insolvent  situatkm  at  the' 
time  when  he  wished  Ip  deliver  back  the  goods  in  question  to' 
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the  defendant,  as  well  as  Fiyrdyce  did  in  that  case ;  there  JVir- 
dycey  finding  that  he  was  insolvent,  was  anxicms  to  repay  to  the 
defendant  some  bills  which  the  latter  had  lent  him,  and  though 
these  bills  were  as  easily  distinguishable  from  the  rest  of  his  ef- 
fects as  the  iron  in  question  was  from  the  rest  of  this  bankrupt'^s 
property,  the  court  there  held  that  it  could  not  be  done,  because 
it  would  prejudice  the  other  creditors  of  the  bankrupt 
<  Three  cases,  however,  have  been  cited,  and  pressed  upon  us 
as  deciding  the  present ;  but  I  think  they  are  to  be  distinguish- 
ed from  this.     In  Ai^n  v.  Baruick^  the  vendees  finding  that 
their  affairs  were  in  a  declining  condition  before  the  goods  ar- 
rived at  their  house  in  ComwdUj  refused  to  accept  the  goods,  and 
thereby  refused  to  become  parties  to  the  contract  of  sale ;  and 
though,  when  the  goods  did  arrive  by  the  waggon,  the  vendees 
could  not  turn  them  loose  into  the  street,  yet  they  did  what  was 
tantamount  to  rejecting  them,  they  sent  them  ;to  a  friend  of  the 
conagnors  for  their  use.     In  SaUe  v.  Fiddj  conader  who  was 
the  party  to  the  contract ;  not  the  clerk  of  the  vendee  who  lived 
in  London,  but  Dewhursit  who  was  residing  in  New  York  ;  and 
he,  knowing  his  insolvent  ffltuation,  sent  orders  a  month  befinre  the 
transaction  in  dispute  took  place,  to  his  clerk  here,  not  to  purchase 
any  more  goods  for  him ;  the  clerk  immediately  on  receipt  of  this 
order  applied  to  the  vendors  to  take  the  goods  hack  again,  who 
agreed  to  rescind  the  contract  In  giving  my  opinion  on  that  case, 
I  said  that  *  the  property  in  the  goods  was  apparently  divested 
out  of  the  plaintiffs  at  the  time  of  the  sa]e,acoording  to  the  opinion 
which  the  parties  then  had  of  the  transaction  i*  but  though  the 
property  was  then  apparenthf  divested  out  of  the  vendors,  it  was 
not  so  in  reality,  because  the  delivery  to  the  agent  of  the  ven- 
dee was  controlled  by  the  prior  orders  of  the  bankrupt,  his  prin- 
dpal.     But  in  this  case  the  goods  were  delivered  to  and  aceepted 
by  the  vendee,  and  the  property  remained  in  him  until  he  be- 
came insolvent^ 
Ashhurstf  J.     <  It  was  admitted  in  the  argument,  that  if  the  con- 
tract of  sale  were  not  rescinded  at  the  time  of  the  bankruptcy  of 
the  vendee,  it  could  not  be  rescinded  afterwards  by  any  act  of  the 
contracting  parties ;  now,  I  think  that  the  contract  here  was  not 
rescinded  before  the  insolvency  of  the  vendee.    After  the  con- 
tract for  the  sale  of  the  iron,  it  was  actually  delivered  to  the  ven- 
dee,  and  put  into  his  cellar,  and  he  gave  a  bill  of  exchange  for  the 
pajrment  of  it :  then  the  contract  was  complete,  and  could  not  be 
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rescinded  by  any  subsequent  act  of  the  parties  so  as  to  affect  the 
interests  of  diird  persons.  But  it  has  been  said  that  this  iron  was 
not  mixed  with  the  rest  of  the  bankrupt's  stock :  it  is  not  neces- 
sary that  it  should  be  mixed ;  but  if  it]  were,  this  iron  was, 
to  a  certain  degree,  mixed  with  the  rest  of  the  stock,  for  there 
was  some  other  iron  in  the  same  cellar.  I  do  not  rely,  however, 
on  that  circumstance,  because  I  think  it  immaterial ;  for  if  once 
the  goods  be  fairly  and  completely  dehvered,  whether  they  be  or 
be  not  mixed  with  the  rest  of  the  vendee's  stock,  the  bankrupt 
and  the  vendor  cannot  rescind  the  contract  if  the  rights  of  other 
persons  intervene,  with  a  view  of  giving  a  preference  to  the  ven^i 
dor.' 

Grose,  J.  <  In  cases  of  this  sort,  it  frequently  happens  that 
the  situation  of  the  particular  creditor  is  a  very  hard  one;  and 
the  courts  are  glad  that  they  can  attain  the  justice  of  the  case  by 
deciding  that  the  contract  was  not  completed ;  but  when  once 
the  contract  is  complete,  however  hard  it  may  be  on  either  par- 
ty, it  is  binding  on  both.  In  determining  the  cases  of  Jtkin  v. 
Barwichy  and  SaUe  v.  Field,  the  Court  proceeded  on  this  ground, 
that  the  contract  was  not  perfected,  and  therefore  they  said  that 
the  vendors  were  entitled  to  have  their  goods  again.  But  that 
is  not  the  present  case,  for  the  contract  was  perfected  by  the 
delivery  and  acceptance  of  the  goods ;  it  is  true  they  were  not 
paid  for,  but  they  were  sold  for  a  sum  payable  at  a  future  day, 
and  the  property  was  vested  in  the  purchaser  when  they  were 
delivered  to  him.'  Barnes  v.  Freeland,  6  T.  R.  80. 
So,  in  trover  for  certain  bags  of  wool,  it  appeared  that  the  de- 
fendants were  Spanish  wool  merchants  in  Bristol,  with  whom 
SandweU  had,  before  his  bankruptcy,  been  in  the  habit  of  dealing 
for  that  commodity.  The  course  of  dealing  between  them  was,  that 
sometimes  SandweU  ordered  the  wools,  sometimes  they  were  sent 
by  the  defendants  to  him  without  any  specific  order ;  but  they  al- 
ways gave  him  the  option  of  returning  the  goods  if  he  had  no  call 
for  them ;  though  previous  to  the  transaction  in  question  none 
had  ever  been  in  fact  returned.  In  the  present  instance  an  order 
for  13  bags  of  wool  had  been  given  in  December,  1800,  which 
were  directed  by  SandweU  to  be  sent  from  Southampton  (where 
they  were  deposited  with  the  defendant's  agent,)  to  Devizes,  where 
SandweU  lived,  about  the  middle  of  February.  The  defiendants 
sent  him  the  invoice  some  time  in  Januartf,  and  on  the  14th  of 
February,  the  bags  were  sent.    SandweU  was  not  at  home  when 
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they  arrived,  and  were  deposited  in  his  warehoine ;  but  on  Ihb  fe^ 
turn  home  the  same  day  he  gave  orders  not  to  have  the  fa^ 
epened ;  and  they  were  not  in  fiust  opened ;  but  he  gave  the  iik 
;voiee  to  his  fbreman,  and  directed  him  to  wdgh  off  and  exanune 
the  wools  therewith:  and  they  were  in  (act  deposited  along  with 
other  goods  of  the  bankrupt  On  the  4th  of  March,  Sandmdl 
wrote  the  letter  aftermentioned  to  the  defendants,  and  on  die  same 
day  delivered  four  of  the  bags  to  a  common  carrier  to  take  back 
to  the  defendants,  (who  received  them  on  the  Sth,)  and  on  the 
fitb)  SandweU  delivered  the  remaining  nine  bags  at  the  same  car- 
rier*s  warefaouse,  with  the  same  direodon,  and  wrote  another  letter 
to  the  defendants  as  after  mentioned.  The  first  letter  from  Sbwi- 
iveS  to  the  defendants,  dated  ^  I>ev%xeSy  4th  March,  1801,^  was  as 
follows: 

<  I  am  sorry  to  be  under  the  necessity  of  returning  the  wool  I 

<  lately  received  from  you.     I  cannot  take  it  to  aocDunt.    The 

<  bearer  will  deliver  you  four  begs,  and  to  morrow  the  remainder 
.<  shall  ga^ 

In  die  second  letter,  dated  <  Dtvismy  hA  March,'  1801,^  SameL 
wdi  wrote  to  the  defendants :  <  Trade  bang  so  bad  at  dus  tiaoe 

*  as  to  make  it  doubtful  whether  I  can  pursue  it  with  any  advan- 
^  tage,  and  having  met  with  some  losses  which  quite  dispirit  ne, 

*  I  have  taken  die  liberty  of  returning  you  by  a  eart  this  morning, 
^  four  bags  of  die  thirteen  you  lately  sent  ne,  and  have  depoaled 

<  the  remaining  nine  bags  in  the  house  of  F.  the  carrier,  tar  your 

<  use.  I  have  never  taken  these  wools  into  my  stock,  and,  there- 
^  fbre^  hope  you  will  have  no  objection  to  receive  them ;  and  in- 

*  dooed,  I  send  you  the  invoice.  Be  so  good  as  to  favour  aae  widi 
^  a  line  c£  approbation  hereof,  &c. 

<  P.  S.    I  happened  to  be  from  home  when  the  wooh  were 

*  brought,  otherwise  I  should  not  have  taken  them  into  my  honsei* 

In  reply  to  these  letters,  the  defendants  on  the  Tdi  of  Manh, 
wrote  SandweU  a  letter,  angniiying  the  receipt  of  his  letter,  and  ef 
the  four  bags  of  wool,  which  they  had  credited  lo  his  aocount,  as 
they  woidd  the  remaimng  nine  bags  when  received.  The  bank- 
rupt himself  deposed,  that  at  the  dme  of  lib  returning  tbe  wools, 
he  had  not  a  bankruptcy  in  contemplation ;  but  that  his  aftbs 
^ere  in  an  embarrassed  state,  and  be  was  sensible  that  he  was  in- 
colvent,  but  was  undecided  whether  he  should  call  his  erodilDP 
together  or  not  That  if  he  had  been  at  home  when  die  wooh 
arrived)  he  should  not  have  received  them,  b^ng  then 
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ed>  and  bnviog  bad  orders  couut^rmmded)  whidi  he  had  expect- 
ed  IQ  evacute  wheo  tbej  were  oKlered  from  the  defeqdattts ;  aod 
tbal  be  tbongbt  il  hard  and  uigust  to  tbet  defendants  to  take  tbe 
goode;  and  that  be  had  a  rigbt  to  return  ihem  at  hU  option;  and 
Ibaft  be  did  not  latfie  them  into  the  account  of  bis  stodk.  That 
afte  returning  the  voqla  be  made  one  or  two  payments,  but  found 
lumself  unable  to  pay  any  other  demands.  He  was  deiued  to  a 
creditor  on  the  evening  of  tbe  fith  <^  Mofrd^  aftar  tbe  remainder 
of  the  goods  had  been  sent  tat  tbe  carriers ;  and  on  tbe  6tb»  he 
left  his  house. 

The  action  was  brought  by  tbe.  plaintiffs  as  assignees  under  the 
commission  of  bankrupt  issued  againat  him,  to  recover  the  four 
bags  which  the  defendants  had  rec^ved,  it  being  agreed,  that  the 
other  nine  bags,  which  were  debvered  to  the  carrier,  and  never  for- 
warded  to  the  defendants,  should  abide  the  event  of  this  cause.  A 
verdict  was  found  for  the  plaintiffs  at  the  trial  b^re  Iiord  Kif^fon^ 
C.J.  and  a  rule  was  obtained*  pnacipally  on  the  authority  of  ^ftjfi 
v.  AmvMr,  calling  on  tbe  plaintiffs  tasbew  cause  why  tbere  should 
not  be  a  new  trial,  upon  which.  Lord  Kengf^H  C  J.  said,  <  if  ia 
these  cases  where  goods  continue  in  bulk,  and  discernible  from 
the  general  mass  of  the  trader's  property  at  the  time  of  a  bank- 
ruptcy, they  could  be  returned  to  the  original  owners  who  have 
received  no  compensation  for  them*  without  injury  to  the  chums 
of  others,  it  would  be  much  to  be  wished  ^  but  that  cannot  be 
done  without  breaking  in  upon  the  whole  system  of  tbe  bankrupt 
laws.  This  case  was  tried  upon  the  evidence  of  the  bankrupt 
and  his  servants ;  and  it  was  very  evident  thai  they  wished  to 
favour  the  defendants  in  the  transaction.  The  jury  were  tcJLd  by 
me>  that  if  tbe  goods  were  not  delivered  to,  and  aesq»ted  by  the 
bankrupt,  there  was  an  end  of  the  question,  aod  the  property  re* 
mained  in  the  cenaignors ;  but  if  otherwise*  the  bankrupt  bad  no 
power  to  rescind  the  contract  when  he  returned  tham:  upon  this 
tliey  found  for  tbe  plaintift.*  His  Lordship  then  noticed  tbe 
case  of  Aikin  v.  BanridCf  and  proceeded :  <  Then  see  what  this 
case  is,  as  aj^iUcable  to  the  principle  which  geverns  in  such  cases. 
Did  tbe  bankrupt  accept  Uie  goods  ?  In  considering  that  quea- 
tion,  never  let  it  be  foigotten  that  tbe  bankrupt  lived  at  DevixUy 
«dad  the  defondwts  at  Briskdf  between  whidi  places,  there  is  not 
only  daily,  hut  it  may  abnost  be  said,  hourly  intercourse*  That  on 
tbe  J9th  of  FdkuQrjft  tbe  goods  came  into  the  custody  of  the 
bankrupt,  on  which  day,  he,  doubting  his  own  ntuation,  and 
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meaning,  in  case  he  could  not  avoid  the  insolvency  which  threat* 
ened  him,  to  do  what  was  right  by  the  defendants,  wished  to 
keep  matters  in  such  a  state,  that  he  might  have  it  in  hia  own 
power  to  dispose  of  the  goods  in  what  manner  he  pleased,  aicoord* 
ing  to  the  event  That  might  be  well  meant  in  him ;  but  it  is 
what  the  Uw  cannot  permit  He  was  to  decide  immediately 
whether  he  would  accept  or  return  the  goods.  But  see  what  he 
did.  He  received  them  on  the  19th  of  February  into  his  ware- 
house, and  there  he  kept  them  as  his  goods  till  the  Ith  and  5th 
of  March,  If  he  had  continued  solvent,  and  the  defendants  had 
refused  to  receive  them  back  after  such  an  interval,  it  would  have 
been  asked  by  them,  whether  he  was  at  liberty  to  keep  them  for 
fourteen  days,  without  giving  any  notice  that  he  did  not  dioose 
to  accept  them,  in  order  to  take  advantage  of  the  rise  or  fall  of 
the  market. 

<  However,  he  makes  the  discovery  on  the  4th  of  Mard^  that 
be  has  no  occasion  for  the  goods ;  and  on  the  5th,  he  writes  the 
letter  which  has  been  read ;  knowing  at  the  very  time  that  be 
was  insolvent,  and  ordering  himself  to  be  denied  to  a  creditor 
in  the  evening  of  the  5th.  Morally  speaking,  I  do  not  Uame 
him  for  what  he  wished  to  do ;  but  by  law  he  could  not  do  it. 
The  power  of  conferring  favours,  however  well  merited,  was  out 
of  his  hands  at  the  time.  It  might  as  well  be  contended  that 
he  had  an  option  to  return  the  goods  even  after  the  act  of  bank- 
ruptcy. Then  see  again  when  the  defendants  agreed  to  this; 
not  till  the  7th  of  March^  which  was  after  the  act  of  bankrupt- 
cy,  when  the  bankrupt  was  incompetent  to  make  any  bargain 
concerning  the  goods.  Till  the  re-delivery  on  the  7th,  the  goods 
must  be  oonadered  as  continuing  in  the  hands  of  the  bankrupt, 
because  they  were  in  the  custody  of  the  carrier  who  was  his 
agent  for  the  purpose.  I  will  not  say  that  the  case  of  Aikm  v. 
Bartrick  was  wrongly  decided :  I  leave  it  to  others  to  consder 
that  point ;  but  Z^ord  Mansfield  has  given  a  ground  on  which 
the  judges  there  went,  or  ought  to  have  gone,  in  deciding  it  I 
think  we  disturb  no  case  by  our  present  'opinions,  but  we  pre- 
serve the  system  of  die  bankrupt  laws  unimpaired  in  deciding 
with  the  plaintiffs.' 

*  Grosey  J.  The  only  ground  to  support  the  judement  in  AMm 
V.  Bartricky  was  what  Lord  Mansfield  stated  it  to  be  in  the  sub- 
sequent case  of  Harman  v.  Fisher^  namely,  that  there  had  been 
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^  no  acceptance  of  the  goods  by  the  trader.  The  principal  ques- 
tion then  here  is,  Whether  the  goods  were  accepted  by  the  bank- 
rupt  or  not  ?  For  if  they  were,  he  was  insolvent  on  the  4th  and 
5th  of  Marchj  when  they  were  returned,  and  therefore  was  not 
then  in  a  capacity  to  rescind  the  contract.  Now  all  the  evidence 
shews  an  acceptance,  and  it  is  so  found  by  the  verdict* 

<  Lawrence,  /.-—The  great  argument  for  the  defendants  has 
rested  on  the  ground  tilat  the  bankrupt  hisid  an  election  to  re- 
turn the  goods  continuing  down  to  the  time  of  his  bank- 
ruptcy, and  that  the  property  did  not  vest  in  him  until  he  had 
made  his  dection.  But  the  letter  alluded  to  cotatradicts  that 
idea ;  for  it  is  a  solidtation  to  the  defendants  tb  receive  back  the 
goods,  for  the  reasons  which  he  assigns  touching  his  own  situa^ 
tion.  It  is  true  the  bankrupt  was  not  at  home  when  the  goods 
were  first  brought  to  his  house  in  Fdpruary ;  but  that  cannot 
make  any  difference  in  this  case;  Sor  if  he  did  not  choose  to  ac- 
cept them  after  his  return  home,  he  had  nothing  more  to  do  than 
to  write  to  the  defendants  to  that  effect.  He  might  have  said, 
that  he  was  not  bouitfdto  accept  them,  and  therefore  he  returned 
them.  Instead  of  which  he  kept  them  till  the  4th  and  5th  of 
March,  and  then  wrote  to  the  defendants,  not  as  if  inmsting  that 
he  was  not  bound  to  accept  them,  but  hoping  ^ai  they  would 
haoe  no  obfecikms  to  receive  ihem,  and  requesting  the  Jbvour  of 
a  Bne  rf  approbation  thereof.  That  is  inconsistent  with  the 
ground  of  defence  now  set  up.* 

<  Le  BlanCy  J.— -The  question  is.  Whether  the  property  of  the 
goods  were  vested  in  the  bankrupt  ?  The  facts  decide  the  case. 
For,  supporing  by  the  course  of  dealing,  that  he  had  an  option 
to  return  the  goods  which  had  been  sent  by  his  order,  yet  he 
has  not  done  so.  When  he  knew  the  goods  were  in  his  house, 
instead  of  returning  them  to  the  defendants,  he  kept  them  in  bis 
warehouse,  where  they  had  been  deposited^  Audit  would  be 
opening  a  door  to  great  fraud  on  the  bankrupt  laws,  if  we  wene 
to  hold  that  the  Testing  or  not  Testing  of  the  property  of  goods 
sent  to  a  trader,  depended  upon  whether  or  not  he  entered  them 
in  his  books  as  part  of  his  stock.  How  long  shall  he  be  allowed 
to  keep  them  in  his  possession  without  making  such  entry  ?  Cer« 
tainly  when  the  bankrupt  wrote  the  letter  which  has  been  re- 
ferred to,  he  considered  that  he  had  before  accepted  the  goods. 
Therefore  my  opinion  is  formed  on  this,  that  the  bankrupt  had 
taken  the  ^oods  into  his  possession ;  and  that  when  he  returned 
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*  them,  he  waa  not  at  lifaer^  so  tQ  ^'  NeaU  v.  BaOy  ft  Eati^ 

117. 

806.  In  the  c$seB  which  have  hitherto  heep  itieptiooed»  the  v^n^ 
dor  had  ^ther  actually  assented  to  the  psoposal  of  rescindtfig  Uie 
contract,  or  there  were  cjgcuwstencfw  from  which  ib»  Court  held  that 
his  assent  might  fiodrly  be  presamed.  But  wbev^  the  iFe^dlor  eilher 
actuiJly  diseents,)  or  where  there  are  drcuniftaDf^  fren  which  it 
appears  that  he  has  made  his  electioQ  apt  to  rescind  the  coatiact, 
he  vnll  not  be  entitledt  upon  the  bankrupt^  ^  the  vendee,  to  de- 
mand the  good& 

So  it  was  held  in  the  fsdlowiog  case,  which  arese  out  of  the  seme 
bankruptcy  as  SalU  v.  Fidi,  (<Hpra,  p.  6{i4k)  w^  where  the  goods 
chdmed  by  the  vendor  were  purchased  by  tha  clerk  of  Dewhunt  un- 
der the  same  ciroumstanees  which  have  alveedy  been  detailed  in 
4bat  oas^  and  were  in  like  ipa^ner  delivered  |o  a  packer  <m  hie  «o- 
ownt.  But  upon  the  receipt  of  Qewbmrt'a  letter  ordeiii^  the 
goods  which  had  been  purchased  (qr  hivfk  to  be  returned  to  the 
eetteif,  thejeli^  of  the  goods  in  qufstkni  (the  plawti&)  not  being 
awave  that  theae  goods  might  be  lawfully  returned  tie  thein,  instead 
^a<yepting  Dewhurst^s  oSer  to  resdnd  tbis  ccmtract,  ioptituled  an 
attachment  to  attach  the  goods  in  the  hands  of  the  pecker,  (the 
defimdanU)  Upon  this  case  Lord  JTfi^oa^  C  /•  said>  <  When 
Dewhurst,  the  bankrupt,  liUscoveied  Im  real  situation,  be  acted 
as  became  an  honest  man ;  and  it  vera  to  be  wished  that  that 
which  he  intended  to  do  could  now  be  comjulied  with ;  but  the 
interests  of  other  persons  i|iterveni%  the  general  mam  of  his  ere. 
ditoES.  The  goods  were  delivered  to  ffiU^  as  the  agent  of  jDop. 
kuntf  and  treejted  by  JSitt  as  Oewhwsfs  property.  In  the  fiv. 
mer  case  of  SoU^  v-  FieUy  the  Court  went  as  far  as  they  could 
to  assist  the  seller,  but  there  both  the  buyer  and  seller  o^^eed  to 
feacind  the  cMtract  befbre  the  Ix^ruptcy.  That  oase  therefore 
as  well  as  that  of  4Mn  v.  .^^wivjdb.  pioqeeded  on  the  ground  of 
a  renunciation  of  the  oontroict  by  all  the  pardet  cmeemed.  But, 
in  tins  ease,  that  circumstance^  which  differs  it  from  the  otbsn,  is 
waniii^.  On  the  18th  of  Mo^  Dm/skmr^M  letter  was  commu- 
WQIted  to  l|ie  pbuntifrs,  and  his  situation  enplained  to  them,  but 
tl^y  deeUned  rescinding  the  contract  of  sale^  not  iwleed  in  words, 
bnt  by  an  oet  inciqpahle  of  being  explained  away;  fiw  on  the 
9^t  day  they  instituted  a  proceedfiag  in  the  Sheriff's  Court  by 
attachvnont,  in  whidi  they  made  an  affidavit  that  IkmhtrM  was 
ilidjob^  to  tbem  for  tlune  goods,  and  they  attached  the  goods 
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10  ih^  pvdptity  of  tiie  biiikniiit  When  the  cBa  was  made  to 
tlMB  by  OtmhurM^  thej  Might  hmre  lewnkd  the  contnct, 
bat  thej  deelmed  doiflg  it,  end  tbcgr  tveatad  it  aa  a  auboating 
ooDtrast    They  oaHDOtthanfave  now  MMist  that  it  vasfeadiided. 

<  Jskuriij  J.  Though  a  oentMet  may  be  veaoindcd  by  both  the 
oontraoting  partkat  it  ia  set  in  the  power  of  one  alone  to  do  it 
Here  the  vendee  iraaderinma  of  iMcinding  dbe  oonttract,  but  the 
▼cndon,  wheAcr  by  miatake  of  the  law  or  for  what  oiher  reaaon 
it  ia  not  neoesaary  to  inqmn^  wenU  noi  cooaeaty  but  on  theooft* 
traiy  affinned  the  centnet,  and  eonaidered  the  gooda  aa  (he  pio* 
party  of  the  bankrupt  And  in  that  eiionmatanee  cenpiala  the 
dificrenee  between  the  caae  of  jSSalte  t.  FUU,  and  the  preaaat 

Butter,  J.  <  Tbecaaa  of  iSU^v.  /bU  piooeeded  on  a  very  olear 

*  priodple.    There  the  ooMtoaDt  waa  leaainded  by  both  partiaBt 

<  while  they  had  it  in  thnr  poweri  but  hefe,  though  Iknhmni 

*  oficred  to  reatofe  Ae  gooda^  the  phiintiBh  objected  to  the  pnpo- 
« laL  The  phintiffii  wvae  infiinnad  of  Dmhm^M  ntuatioBy  and 
^flfhb  offinr;  no  fiiet  waa  eencealed  from  themt  their  aetwaa 

<  founded  on  an  ignorance  ef  Ae  law,  but  that  mil  not  aanat 

<  them.  The  instant  they  auuie  an  affidavit  that  Dewkmwi  waa 
^  indebted  to  than  f(V  theae  goads»  it  openUed  like  a  poaitive  do- 

<  deration  by  them  that  they  did  not  fvesind  the  oontraet 

<  Orate,  J^  The  tnie  diffiavenoe  between  this  and  the  fiimier 

<  caae  is  that  whieh  haa  been  atated,  namely,  that  there  both  the 

*  parties  agreed  toieneunoe  the  eontmety  whereas  here  the  vendees 
« refused  todbao.'iSMI»y.^Wd,«  7.  JL40&  Vide#apm»N(^ 

807.  Sneh  appear  to  be  the  deetrines  ef  the  kw  of  Eof^and  with 
regard  to  the  right  of  the  partica  to  rescind  the  contract  upon  the 
insolvency  of  the  vendee. 

ens.  The  law  of  Antland  upon  thiaaubjeet  haa  not  attained 
the  same  degree  of  maturity,  nor  are  the  rules  to  be  obaerved  in 
the  different  situationa  above  mentiened,  equayy  well  estaUished. 
.Very  &w  cases  ham  oocmaed ;  but  upon  fne  of  the  paints  wUeh 
have  come  under  the  consideration  of  the  Court,  opinions  have 
been  given  cantraiy  to  the  doctrine  of  the  Boglish  autboritias» 

809-  (1.)  It  is  dear,  that  when  goads  have  been  onoe  delivered 
and  accepted  by  the  purchaser,  he  cannot,  t^ier  adudl  bahkrupbyf 
restore  them  to  the  vendor  *.    But, 

•  So  leeordlngly  it  wasdeeidtd,  in  MvBNpeKed  «m  elM  bf  Miw  adU,  Mib 
18S«  note  1.    It  may  be  obterved,  that  another  caie  cited  in  the  lame  place  bf  Mr* 
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810.  (S.)  It  was  found  in  the  following  ease^  not  only  that  ibe 
vendee  upon  finding  himself  insolvent^  when  ddiirerj  is  oflReted  to 
him  of  goods  previously  purchased  on  credit^  may  lawfully,  with 
consent  of  the  yendor^  resdnd  the  contiaet  and  return  the  goods^ 
but  also  an  opinion  was  intimated,  that  if  he  was  to  take  ddiTery 
in  such  circumstances^  he  would  be  giul^  of  a  fraud  of  which  his 
creditors  would  not  be  entitled  to  avail  themadves  *. 

William  Adam,  merchant  in  Foriar,  wrote  to  Messrs.  Stein  of 
Hattonburn  for  two  puncheons  of  whuky*  on  the  8d  December, 
1807,  and  directed  the  spirits  to  be  smt  to  a  person  in  Cupar- 
Angus,  who  was  to  forward  them  to  Forfar  by  the  carrier.  The 
whisky  was  accordingly  sent  from  Hattonburn  on  the  7th,  in  the 
way  directed,  and  arrived  at  Forfar  on'  the  morning  of  the  8th, 
between  nine  and  ten  o'^dock,  and  was  liud  down  at  Adam^s  cellar 
door.  Some  days  previous  to  this,  Adam  found,  from  an  inspec- 
tion of  his  books,  that  his  affidrs  were  in  disorder ;  and  by  a  letter 
lecdved  by  the  post  on  the  8th,  intimating  the  failure  of  a  house 
in  which  he  was  concerned,  he  was  assured  that  he  must  declare 
himself  bankrupt  The  post  arrives  at  Forfar  aboat  eleven  o^dock 
forenoon;  and,  immediately  upon  receipt  <of  this  letter,  Adam 
coDununicated  his  rituation  to  a  firiend  in  Forfar,  who  advised 
him  to  send  to  Edinburgh  for  a  sequestiation,  and  also  to  write 
Messrs.  Stein,  informing  them  of  his  situation,  and  (Bering  [back 
the  whisky.  He  also,  by  his  friend^s  advice,  received  the  sifinxs 
into  his  cellar,  being  assured  by  him  tiiat  it  would  not  be  in  pre* 
judice  of  the  interest  of  Messrs.  Stein.  Upon  the  8th  December, 
accordingly,  both  letters  were  written ;  but,  by  mistake,  the  one 
to  Messrs.  Stdn  was  not  put  into  the  post-c^Boe  along  with  the 
other,  and  did  not  arrive  at  Hattonburn,  though  onlj^  a  day^s 
journey,  till  the  14th ;  and  an  answer  was  returned  to  it  by  them, 
signifying  their  intention  of  receiving  back  the  whisky,  only  on 
the  28th. 

Sequestration  was  awarded  against  Adam  on  the  1 1th,  and  a 
factor  and  trustee^  appointed.    A  demand  made  by  the  Messn. 


Belli  WMaegf  Garifne  tmd  Con^tmy  ▼•  JifUfer,  ISth  Jium,  I7S6,  does  not  appear  to 
Imw  upon  tht  present  eulgeet.  In  that  caee»  the  ground  of  the  decision  as  ataicd  in 
the  Beport*  wai»  '  that  the  tale  mu  never  compkietL*  Conaequendjry  no  quertioa 
could  arise  about  the  Tendee*s  power  of  declining  to  take  delivery  tf  gooiM  mM. 

*  A  similar  opinion  had  been  formerly  ezpreesed  from  the  bench,  in  Boberitom 
mid  AUkim  v.  More,  Sd  July.  1801,  and  also,  (as  meoUoned  by  Mr.  Bell,  No.  15S» 
Ifou  1.)  in  CoUku  y.  Marf^' Cre.  SSd  Nor.  i90U 


BY  CONSENT,  ON  VENDEE'S  INSOLVENCY.  573 


Stein  for  the  whisky,  not  having  been  complied  with,  an  action 
was  raised  at  their  instance  against  William  Hutchison  the  trus* 
tee  for  Adam^s  creditors,  concluding  either  for  return  of  the 
whisky,  or  for  the  price.  As  there  was  some  difference  between 
the  parties  as  to  the  facts  attending  the  transaction,  a  proof  was 
allowed  by  the  Lord  Ordinary,  by  which  the  statement  above 
made  was  completely  verified.  On  consideration  of  which,  the 
Lord  Ordinary  pronounced    this  interlocutor:    <  Having  con- 

<  sidered  the  condescendence  for  the  pursuer,  &c.  finds  that  Adam, 

<  the  bankrupt,  would  have  been  guilty  of  a  fraud,  had  he,  in 

<  the  knowledge  of  his  insolvent  situation,  accepted  of  the  two 

<  puncheons  of  spurits  as  a  purchase,  when  he  was  unable  to  pay 

<  the  price :  Finds  sufficient  evidence  that  he  did  not  so  accept  of 

<  them :  Therefore,  on  the  principles  recognized  by  the  Court,  in 

<  the  late  case  of  Drake,  repels  the  defences,  and  decerns.* 

Upon  advising  a  reclaming  petition.  The  Lord  President  ob- 
served, *  That  die  puncheons  of  whisky  arrived  at  Forfar  on  the 
morning  of  the  6th  December ;  and  before  that  day,  Adam,  the 
purchaser,  was  aware  of  his  bankrupt  rituation,  and  that  it  was 
impoddble  for  him  dther  to  pay  the  price  or  jMrooeed  with  his 
tnde.  Before  taking  the  goods  into  his  cellar,  he  consulted  widi 
a  friend,  who  advised  him  to  apply  for  a  sequestration,  and  to  re- 
tuni  the  goods,  which  was  the  only  advice  that  an  honest  man 
could  either  give  or  follow.  Accordingly,  the  goods  were  taken 
into  the  cellar  autodiae  causOy  without  any  intention  to  appropri- 
ate them,  but  merely  for  thdr  due  care  and  preservation.  In- 
deed, in  the  circomstances  of  the  case,  it  might  be  doubted 
whether,  even  if  the  bankrupt  had  taken  them  into  his  posses- 
aon  with  the  deliberate  intention  of  making  them  his  own,  and 
rendering  them  a  part  of  the  bankrupt  estate,  such  a  transaction 
might  not  have  been  reduced  at  common  law  on  the  head  of 
fraud. 
The  other  judges  unanimously  concurred  in  this  opinion  *. 


*  ^tdut  V.  HtOcTtUoH,  16tb  Not.  1810.  The  case  of  Drake  to  the  aame  effBCt* 
mentioDed  io  the  Lord  Ordinary**  Interlocutor,  ia  n«t  reported,  bat  ia  atated  bj  Mr. 
Bell,  at  No.  103,  note  3. 


S7^ 


PART   IX, 


CX)NTRilCT8  CONNECTED  WITH^  OR  RBSEMBUNG  SALK. 


811.  BMdeft  the  proper  ccmtnict  of  sal^  there  oie  nuriouB 
niidouB  ooatracto  in  which,  in  addition  lo  the  proper  qualitke  ef 
n  feaU^  there  are  ouraumstanceB  which  8ub|ect  them  in  pffmliwr  roks. 
A  number  of  fiich  contracts  were  known  in  the  Bonan  law.  Some 
of  theae  aye  ahno6t»  or  altogeth^  unknown  ip  our  pmotioe ;  while 
Olberi  ere  in  frequmt  use. 

On  the  preaait  ooeaaioos  I  shall  confine  myself  to  two  of  thape 
aontraotsi  vi2«  contknols  in  which  sale  is  united  with  loctmo  cfwr^ 
meiy  and  sales  by  jnicucm. 


ss=: 


CHAP  L 


SALE  COMPLICATED  WITH  LOCATIO  OFERARUM. 


81S.  It  has  been  stated,  in  treating  of  the  substance  of  the 
tract  of  sale,  that,  although  strictly  speakii^  there  cannot  be  a 
sale  without  something  to  which  it  may  attach,  yet,  that  it  was  sn^ 
fident  to  support  the  contract,  that  the  thing  agreed  to  be  sold 
migM  eaUi  ai  ajisiure  Hwu^  S^gsrOy  No.  13&  Where  the  exist- 
ence of  the  thing  in  such  cases  is  not  to  be  accomplished  by  the  sel- 
ler's labour,  the  contract  is  a  simple  contract  of  sale.    But  where 


8ALB  COMPLICATED  WITH  LOCATIO  OPSKARUM.  573 


the  thing  sold  is  aomethiiig  whieh  tbe  Mller  in  the  extttdsd 
vt  is  to  uianufacture  for  tlve  biiy^  \  a  g.  whefo  one  bo^t  •  tlMiict 
t>r  a  ship,  which  is  to  be  built  by  the  selkr^  faiere  the  ooatriKt  of 
sale  is  united  with  ioeaUo  cperanmi,  and  fcrins  a  cottplex  contract 
ct  a  peculiar  natuxe^  and  which  is  regulali»d  in  some  important 
particulars  by  principles  different  from  those  whkh  ttpply  ttnrittiple 
Bides. 

SI'Sb  In  England^  such  cratracts  have  beiBti  dktittgiiishkl  from 
proper  sales»  in-  two  particulars^  whiek  it  is  of  importaiioe  to  attend 
to. 

814.  In  the^^  place,  it  is  held  that  they  Bste  not  within  the 
atatule  of  ftauds,  because  the  thing  agreed  to  be  sold,  not  being 
in  Tigt^m  mtUw/^  at  the  lime  of  die  bargain,  is  not  eapable  of  do- 
liveiy  Mdirf*  part  acceptance,  tkmifn  v.Oirdom^,  SHf.  M9;  Gm/^ 
loa  V.  AnOtewdy^  Bu/tr.  %\0\  ^  €hmM  "v.  Biuk^  iM.MiS.  176$ 
MftM&w  V.  MmgUi^  1  Tm04.  Sid. 

8lKw  tn  tbe  seoond  fdace^  in  sueh  eaM^s,  there  is  an  e:tception 
from  the  general  rule  of  the  law  of  Bngknd,  that  the  property  of 
the  tiling  sold  passes  to  the  v<6n'dee  by  the  sale  without  deliyery, 
it  bang  held  Aat  no  property  passes  in  tonttaetft  of  this  kind  tiU 
the  thing  is  finished^  although  the  prite  may  have  been  paid. 

8(^  in  an  action  of  trover  by  the  Assignees  of  6  bankrupt  for  a 
barg^  and  other  etecta,  it  appeared  that  Boyland  Ih^  bankrupt, 
who  wiBS  a  barge  builder,  \mA  undertaken  to  build  the  barge  in 
question  ibr  Focoek.  Before  the  work  was  begun,  Poootk  ad^ 
vanced  to  Roy  land  aotte  money  on  account,  iumI  as  it  proceeded, 
he  paid  him  mor6  to  the  amount  of  L.  190  in  all,  bdng  the  whole 
value  of  the  barge.  When  it  was  nearly  finished,  Pocock^s  name 
was  painted  on  the  stem.  Two  days  after  tbe  completion  of  the 
work,  and  befitt'e  a  commission  of  bankrupt  had  issued,  the  defend* 
ant,  who  was  an  officer  ctf  the  sheriff  of  Middlesex,  under  an  ex* 
ecution  agiunst  Roy  land,  took  this  barge,  which  had  not  then  been 
delivered  to  Pocock,  but  gave  it  up  to  him  under  an  indemnity. 
The  jury  ibund  for  the  plaintiff;  and,  upon  a  motion  afterwards 
made  on  behalf  of  the  defendant,  to  deduct  L.  190,  being  the  va* 
lue  of  the  barge,  from  the  amount  of  the  verdict,  inasmuch  aft  the 
property  had  vested  in  Pocock  previous  to  th^  bankruptcy,  and 
there  was  no  toom  for  a  plea  of  reputed  ownenhip  on  the  part  of 
the  assignees,  the  court  of  Common  Pleas  refused  the  rule. 
Mangfield^  C.  J.  said,  <  the  only  effect  of  the  payment  is,  that  the 
<  bankrupt  was  under  a  contract  to  finish  the  bmrge :  that  is  quite 
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a  different  thing  from  a  contract  of  sale ;  and,  until  the  bwge 
was  finiahed,  we  cannot  say  that  it  was  so  far  Pooock^s  propeity 
that  he  oould  have  taken  it  away.  It  was  not  finished  at  the 
time  when  Royland  committed  the  act  of  bankruptcy ;  it  was  & 
nished  only  two  days  before  the  execution/  Heaihj  J.  sud. 
This  is  the  species  of  contract  which  in  the  civil  law  is  deacrifaed 
by  the  term  do  uijacias.  It  comes  within  the  cases  which  have  been 
held  to  be  executory  contracts,  and  as  such,  not  within  the  sta- 
tute of  frauds  as  contracts  for  the  sale  of  goods.  A  tradesman 
often  finishes  goods  which  he  is  making  in  pursuance  of  an  ord» 
given  by  one  person,  and  sells  them  to  another.  If  the  first 
customer  has  other  goods  made  for  him  within  the  stipulated 
time,  he  has  no  right  to  complain :  he  could  not  bring  trover 
against  the  purchaser  for  the  goods  so  sold.  The  painting  of  the 
name  on  the  stem  in  this  case  makes  no  difference.  If  ike  ikimg 
be  in  existence  at  the  time  ^the  arder^  the  property  qfitpaeeu 
bythec(mtractflnUnoteowheretheeuyectistQbemade.^  Muds'- 
law  V.  MangJee^  I  Tatsni.  81& 

816.  In  Scotland,  one  case  of  this  kind  has  occurred,  very  near- 
ly the  same  in  its  circumstances  with  the  case  last  mentioned^  but 
in  which  it  was  decided,  that  upon  a  contract  for  the  building  of  a 
ship,  the  property  belonged  to  the  buyer  although  ^e  buildo*  faiU 
cd  before  the  work  was  finished.     There  was,  however,  this  pecu- 
liarity in  the  case,  that  by  the  contract  the  price  was  to  be  paid  in 
three  sums,  one  at  laying  the  keel,  one  when  the  ship  was  plank- 
ed to  the  gunwale,  and  the  last  when  she  was  laundied ;  and  it 
was  held,  that  in  consequence  of  the  payment  of  a  part  of  the  price 
when  the  keel  was  laid,  an  appropriation  took  place  to  the  buyer 
from  that  time.    The  case  was  stated,  in  consequence  of  these  pe> 
culiar  circumstances,  to  have  been  decided,  not  so  much  upon  ge. 
neral  principles  as  upon  the  special  terms  of  the  agreemenC     Hie 
facts  were,  that  IViUiam  Simpson  employed  one  Duncaneon  to 
build  a  ship  for  him.     The  materials  composing  the  hull  were  to 
be  provided  by  the  builder,  but  the  employer  was  to  funush  the 
masts  and  other  articles ;  the  price  was  to  be  paid  as  above  men- 
tioned.   After  receiving  the  first  portion  of  the  price  Duncanson 
failed.    Upon  this  the  ship  was  claimed  by  Simpson  as  bis  pro- 
perty j  and  it  was  maintained  for  him,  that  as  Duncanson^in 
building  the  ship,  acted  merely  as  his  mandatory,  or  workman  en»> 
ployed  to  execute  his  orders,  the  property  belonged  to  him  and 
not  to  Duncanson  from  the  very  commencement  of  the  building  : 
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that  no  delivefy  therefore  could  be  necessary  to  transfer  the  pro- 
perty to  Simpson^  because  the  ship  never  belonged  to  DuTwanton 
at  all :  that  although  the  materials  of  which  the  hull  was  composed 
belonged  to  Duncangonj  yet  as  they  were  from  time  to  time  united  to 
the  ship,  they  became  S%mp90fCa  by  specifleaHonj  and  that  their  be« 
ing  so  united  was  the  only  delivery  which,  in  the  circumstances  of 
the  case,  was  possiUe.  On  the  other  hand,  it  was  maintained  for  the 
creditors,  that  although  the  pursuei^a  plea  might  have  been  well 
founded  if  the  materials  of  the  hull  had  originally  beloQged  to 
him,  and  he  had  merely  employed  Duncanson  to  put  them  toge- 
ther, yet  the  case  was  quite  different  when  the  materials  belonged  to 
Duncansopi  hijnself ;  that  in  such  a  case  Simpson  could  not  acquire 
t^e  property  without  delivery  according  to  the  general  rule :  that 
the  pursuer^s  plea  was,  that  the  property  belonged  to  him  from 
the  beginning,  and  therefore  no  delivery  was  necessary ;  but  this 
could  not  be  maintained,  because  all  that  Duncanson  was  bound 
to  do  by  the  agr^ment  was  to  furnish  a  vessel  of  a  particular  de* 
scription  within  a  limited  time,  and,  therefore,  he  might  have  sold 
th^  vessel  in  question  to  a  third  party  without  the  pursuer  b^ipg 
entitled  to  complain  if  be  furnished  another  to  him  within  the  sti- 
pulated time,  {Vide  opinion  of  Heath  J.  in  Muchlaw  v«  Mangles^ 
supra.  No.  815. ;)  nay,  although  no  such  other  vessel  was  furnish* 
ed,  the  pursuer  might  indeed  l^ave  claimed  damages  for  breach  of 
contract  f|:om  Duncanson,  but  h^  could  not  have  taken  the  vessel 
in  question  from  the  third  party  who  had  purchased  her :  that  the 
pursuer's  argument  founded  op  the  idea  of  the  materials  having 
become  his  by  wecificationy  proceeded  upon  a  mistake,  because,  al- 
though by  the  Roman  law,  a  party  might  in  this  way  appropriate 
to  himself  materials  belonging  tu  another,  yet  here  it  was  quite  a 
different  case,  where  Duncanson  built  the  ship  wUh  his  owti  nuUe^ 
rialSf  and  that,  moreover,  by  the  Roman  Ifiw,  ajthoygh  a  person 
who  built  a  ship  from  trees  belongii\g  to  another  acquired  the  pro- 
perty of  the  ship,  yet,  where  a  vessel  was  built  with  planks  and 
other  materials  prepared  for  that  use,  the  ship  became  the  proper-* 
ty,  not  of  the  builder,  but  of  the  owner  of  the  nmterialsi,  ]•  61.  ff^ 
4^  rei  vind,j  &c  *• 

*  The  determination  of  this  case^  it  is  sud  in  the  report,  was 
*  thought  by  the  judges  to  depend,  not  so  much  on  general  prin- 

*  This  summary  of  the  argument  maintained  in  this  caie  is  Ukjtn  froii\thepdnte4. 
pleadings. 
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ciples  of  law  a»  on  the  special  terms  of  the  agreements  By  these 
the  employer  was  to  pay  the  price  in  different  portkHis.  Before 
payment,  boweyer,  he  had  a  right  to  see  the  work  so  far  proper- 
ly performed.  Thus,  as  the  builder  proceeded,  such  an  appro* 
priation  took  place  as  prevented  his  creditors  from  attaching  the 
ship  without  refunding  the  sums  advanced. 
*  The  Lords  found  the  claim  of  Mr.  Simpson  to  be  preferable 
<  to  that  of  the  creditors  of  the  bankrupt  *.' 


CHAP.  11. 


OF  SALES  BY  AUCTION. 


817.  Sales  by  auction  differ  in  various  particulars  from  ordi- 
nary sales,  where  the  transaction  is  a  simple  contract  between  the 
vendor  and  vendee.  The  chief  distinction  is  implied  in  the  mean- 
ing of  the  term  auction.  <<  Auction  baud  dubie  ab  twgendo  dicta 
<  est,  quod  ementera  augeat  et  vendentem,^  MaUhceus  de  Auction. 
p.  L ;  that  is  to  say,  that  while  in  an  ordinary  sale  the  bargain  b 
in  general  a  private  transaction  between  the  vendor  and  the  ven- 
dee, in  a  sale  by  auction  there  is  the  chance  of  a  competition  among 
the  offerers,  and  of  the  price  being  thereby  increased. 

818.  From  the  nature  of  a  sale  by  aucdon,  it  b  obvious  that  it 
b  necessary  to  enforce  the  observance  of  the  most  perfect  fairness 

•  SUmptOH  ▼.  Creditari  rfDuneaiuon,  Sd  August,  1786.  The  following  note  oTtte 
opinion  of  the  jadgee  In  thli  cue  Is  given  by  Mr.  Bell,  voL  i.  p.  102.    *  LordJmu 

*  ^CimCUrk^  <M*Qucen)  said,  that,  taken  upon  general  principles  It  was  a  niee 

*  question,  but  he  thought  the  special  naturs  and  terms  of  the  contract  skould  de* 

*  cide  it.    In  the  case  of  a  simple  bargain  for  the  building  of  a  ship,  the  materials  to 

*  be  furnished  by  the  builder,  he  would  incline  to  the  opinion  that  the  unfinished  res- 

*  set  belonged  to  the  builder  or  his  creditors ;  but  in  the  particular  cane,  where,  by 

*  tfa*  contract,  0ne^fhifti  of  the  price  was  to  be  paid  when  the  keel  was  laid,  another 

*  wlien  the  building  was  advanced,  he  held  that  there  was  an  appropriation  of  ths 

*  vess^  to  the  employer  from  the  time  of  laying  the  keel.'  In  this  opinion  Lord  Btk- 
grove  concurred.  The  rest  of  the  court  went  chiefly  on  the  ground  that  the  crcdi« 
tors  of  Duncanson,  taking  the  benefit  of  the  contract,  could  not  refuse  credit  for  the 
payments  which  had  been  made  to  Duncanson  himself. 
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on  both  sides.  Accordingly,  CerUip  cules  founded)  lypon  this  priD- 
ciple,  and  which  are  held  without  a^y  express  agreement  to  be  im-; 
plied  in  the  nature  of  the  trAnsacUi^,  have  b^en  eat^lisbed  bpth 
in  En^nd  and  in  Scotland.  Thp  laws  and  customs  of  the  twq 
countries  do  not  indeed  agree  upon  thi«  ina;tter  ii^  every  respect ; 
but  from  th^  very  nature  of  a  sale  by  auctipp,  there  are  cert#ii\ 
ciroumatances  peculiar  to  it,  which  n^ust  exist  every  where. 

81 9^  I.  0{^.  the  part  of  the  oum^r  9?  th^  siubject  which  is  eJ^pos^ 
ed  to  sale,  t^^re  is  an  implied  UQd^rta.kipg  titat  it  shall  go  io  th^ 
hi^^si  biddfr  at  the  close  of  a  fair  cop^petition,  and  consequently, 
^hat  no  undu^  roisans  shall  be  emplpy^  tfi  enhance  the  price,  \fy 
exciting  the  appearance  pf  a  competition,  y^heu.  none  exists.  Upon 
thijs  pi^n^lj?,  it  has  been  held  that  it  i^  unlawful  for  the  cxposei: 
to  bid  himself)  or  to  employ  a  tliird  party  to  bid  for  him,  unless 
his  intention  to  do  so  has  been  openly  announced  The  ground9 
upon  which  such  practices  are  forbidden^  are  fully  explained  in  the 
fallowing  cases. 

The  fir^t  case  to  be  mentioned  is  an  English  case,  decided  by 
Lord  Mapafield  It  yi^s  an  action  on  tt\e  case  bronchi  by  the 
plaiotiif  against  tli?  def^^ndant,  an  auctioneer,  for  carelessly  apd 
negligently  selling  tKe  plainliff^s  gelding,  which  h^  had  dir^Cm 
tiona  nai  to  let  go  tii^r  L^ld,  for  a  less  sum,  viz.  L.6  16s,  6d.  A 
verdict  was  found  fpr  th^e  pl^tiff  at  the  tri^,  subject  to  the  opi- 
nion of  the  court  vpon  this  question— ^lyhether  und^r  the  circum- 
stances of  this  case,  the  auctipneer  was  bound  to  bid  for,  and  buy 
in  the  horse,  if  no  on^  bid  to  the  amount  pf  1^.15  for  it.  The 
case  at  the  tri^^  appeared  to  be^  that  the  i^yction  at  which  the  horse 
was  sold,  purportpd  to  b^  «  a  sale  of  gqpds  and  effects  of  a  gentle. 

*  man  deceased*  at  tu^  house  in  the  cojuntry,  by  o^rder  of  the  exe- 

*  qu^or.^  The  hoirse  ^^^as  not  mentioned  in  tba-^ratalogue ;  but  was 
$ent  by  the  plaintiff  to  be  spld,  with  a  written  order  not  to  let  hiin 
go  under  L.  1^9  and  the  plaintiff  had  np  other  connection  with  the 
sala  The  conditions,  of  sale  ^ere,  *  that  the  gpods  sliould  be  sold 
^  to  ibe  best  bidder.^  Lord  Mc^ti^jfi^ldt  upon  reporting;  the  case  to 
the  Court  of  King'*s  Bench,  said,  that  the  practice  at  auctions  ot* 
owners  buying  in  their  own  goods,  struck  liim  as  a  fraud  upon  the 
public ;  and  that  the  nature  of  these  sales  required  that  the  gocds' 
ahould  go  to  the  hi^t  real  bidder.  And  after  an  argtunept  at  the 
bar,  h\9  ^ordship  delivered  the  foUpwing  opinion :  *  the  quitter  is 
^  in  it^lf  of  small  value ;  but  in  inspect  to  the  prinpiptes  by  which 

*  it  xqi^st  be  governed,  it  is  a  question  of  great  intpprtance.    Since 
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the  trial,  I  have  mooted  the  point  with  many  who  are  not  lawyers, 
upon  the  morality  and  rectitude  of  the  transaction.  The  ques- 
tion  isy  whether  a  bidding  by  the  owner  of  goods  at  a  sale,  under 
these  conditions,  viz.  <  that  the  highest  bidder  shall  be  the  pur- 
«  chaser,  and  if  a  dispute  arise,  to  be  decided  by  a  majority  of  the 
<  persons  present,^  is  a  bidding  within  the  meaning  of  such  con- 
ditions of  sale?  There  is  no  express  undertaking  on  the  part  of 
the  defendant,  nor  is  it,  as  has  been  ingeniously  said,  a  direction 
that  there  should  be  no  bidding  under  L.  1 5,  which  might  be  fair. 
But  the  direction  given  to  the  defendant  is,  <  not  to  let  the  horse 
go  under  L.ld,^  which  implies  there  might  be  bidding  under  that 
sum.  The  question  then  is,  whether  the  owner  can  prirnxid^ 
employ  another  person  to  bid  for  him  ?  The  basis  c£  all  dealing 
ought  to  be  good  faith ;  so,  more  especially  in  these  transactions, 
when  the  public  are  brought  together  upon  a  confidence  that 
the  articles  set  up  to  sale  will  be  disposed  of  to  the  highest 
real  bidder.  That  could  never  be  the  case  if  the  owner  might 
secretly  and  privately  enhance  the  price  by  a  person  employed 
for  that  purpose ;  yet  tricks  and  practices  of  this  kind  daily  in- 
crease, and  grow  so  frequent,  that  good  men  give  into  the  ways 
of  the  bad  and  dishonest  in  their  own  defence..  But  such  a 
practice  was  never  openly  avowed.  An  owner  of  g(X)ds  set  up 
to  sale  in  an  auctic^,  never  yet  bid  in  the  room  for  himself.  If 
%uch  a  practice  were  allowed,  no  one  would  bid.  It  is  a  fraud 
upon  the  sale,  and  upon  the  public.  The  disallowing  it  is  no 
hardship  upon  the  owner,  for,  if  he  is  unwilling  his  goods  should 
go  at  an  under  price,  he  may  order  them  to  be  set  up  at  his  own 
price,  and  not  lower.  Such  a  direction  would  be  fair.  Or  be 
might  do  as  was  done  by  Lord  Ashbumham,  who  sold  a  large 
estate  by  auction.  •  He  bad  it  inserted  in  the  conditions  of  sale, 
that  he  himself  might  bid  once  in  the  course  of  the  sale; 
and  he  bid  at  once  L.15,000  or  L.SBO,000.  Such  a  condition  is 
fair ;  because  the  public  are  then  apprized,  and  know  upon  what 
terms  they  bid.  In  Holland,  it  is  the  practice  to  bid  down- 
wardsJ* 

<  The  question  then  is,  is  such  a  bidding  fair  ?  If  not^  it  is  no 
argument  to  say  it  is  a  frequent  custom.  Graming,  stock-job- 
bing, and  swindling,  are  frequent  But  the  law  forbids  them 
all.  Suppdse  there  was  an  sgreement  to  abate  so  much,  which  is 
the  case  where  goods  are  sold  by  one  person  in  the  trade  to  ano- 
ther i  they  abate  sometimes  10  or  15  per  cent.    Such  an  agree- 
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<  meut  between  the  owner  and  the  bidder  at  a  sale  by  auction 
^  would  be  a  gross  fraud.     What  is  the  nature  of  a  sale  by  auc- 

<  tion  ?  It  Uy  that  the  goods  shaB  go  to  the  highest  real  bidder.^^ 

<  But  there  would  be  an  end  of  that  if  the  owner  might  privately 
^  bid  upon  his  own  goods.  There  is  no  contract  with  the  auctioneer. 

*  He  is  only  an  agent  between  the  buyer  and  seller.     He  may  fair- 

*  iy  bid  for  a  third  person  who  employs  him,  but  not  for  the  own* 

<  er.^  The  other  judges  having  concurred  in  this  opinion,  the 
plaindff  was  nonsuited  *• 

820.  Upon  the  same  prindple  it  was  decided  by  the  Court  of 
Session  in  the  following  case,  that  when  a  subject  is  exposed  to 
sale  by  auction  <  at  the  pleasure  of  the  company,"^  it  is  illegal  to 
buy  it  in  for  the  ownei:^  when  there  is  only  one  offerer,  and  that 
there  is  no  distinction  in  this  respect  between  an  auction  where 
the  subject  is  exposed  at  the  pleasure  of  the  company  and  an  auc« 
tion  where  an  upset  price  is  fixed. 

The  defender,  John  Dune,  as  agent  for  Captain  Wilkinson  of  the 
Nightingale,  sold  by  public  roup,  at  Leith,  two  Danish  ships,  which 
had  been  taken  by  the  Nightingale.  Instead  of  naming  an  upset 
price,  the  auctioneer  exposed  one  of  the  vessels  <  at  the  pleasure  of 

<  the  company.^  The  pursuer  Cree  offered  L.260,  which  was 
thought  an  inadequate  price ;  and  no  person  offering  more,  the 
auctioneer  himself  bid  L.300,  and  knocked  down  the  vessel.  He 
soon  after  exposed  the  vessel  agdn,  and  it  was  bought  by  a  third 
party  for  L.326.  Upon  this,  the  pursuer  brought  an  action  in  the 
Admiralty  Court  concluding  for  L.150  of  damages. 

The  Judge  Admiral  pronounced  this  judgment,  <  Finds  that 
the  pursuer  has  sufficiently  proved  the  allegations  contained  in 
the  libel  and  answers  for  him :  finds  that  the  defender  has  nei- 
ther proved  nor  attempted  to  prove  the  allegations  on  his  part, 
particularly  the  alleged  consuetudinary  right  said  to  be  vested  in 
the  exposer  of  any  kind  of  goods  to  public  sale,  either  by  himself 
or  an  agent,  to  purchase  the  ardcle  so  exposed  when  in  danger  of 
being  otherwise  sold  below  its  real  or  supposed  value :  and  finds 
that  such  a  right,  whereof  no  evidence  has  been  either  ofl 
fered  or  adduced,  could  least  of  all  be  exercised  by  die  person  ap- 
pointed by  the  conditions  of  sale'to  be  judge  of  the  roup,  and  who 
could  not  be  both  judge  and  party  in  the  same  cause,  therefore 

Sexwta  V.  ChrUlkf  Ccmp.  885.  A  liinUar  judgment  was  given  In  a  later  eaie, 
Iliyward  v.  Cattle^  6  T,  R.  642. 

8p3 
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*  fepeh  the  defences,  and  finds  the  pursuer  entitled  to  reasonabfe 
^  damages.^ 

Tn  a  bill  of  advocationi  the  defender  endeavoured  16  esUblish  a 
distinction  betvv'een  a  sale  hj  auction  in  which  dn  up^  price  has 
been  fixed,  and  tlie  case  inquestidn,  where  the  subject  was  exposed 
*at  ihe  pleasure  of  the  company ;  and  he  contended  that  in  the  lat* 
ter  case  the  extKner  merely  propbses  to  take  offisrs  for  a  8ttb|e<it 
which  he  is  Willing  to  sell,  Imt  has  not  bound  himself,  as  in  the 
other  case,  by  fixing  a  price,  to  sell  at  any  particular  sum.  But 
the  pui^uer  ansirered,  tend  the  answer  was  finally  sustained  by  the 
'court,  that  there  is  nb  groimdTor  any  such  distinctibn :  that  in  both 
'cases  the  ekposer  pledges  himself  to  the  offerers  tNat  the  highest 
l^iddier  shall  hate  hh  property :  that  he  takes  the  chabte  of  the 
'spirit  bf  emulatibnliringing  htm,  as  it  ofteh  does,  tliofe  than  the 
'value  of  his' ]5r6perty,  while  on  the  other  hdtid  he  k  boutld  tonm 
the  risk  of  its  going  off  below  its  value:  that  as  the  olBsrer  h  in 
'both  cases  botind  %y  his  offer,  the  one  party  cahnot  be  held  to  be 

^bbund  while  the  other  is  free AM  fihally,  thbt  ibe'e3epdaer  has, 

'as  Was  observed  by  Lord  Man^fiM^  nothing  to  <fompla^  of,  be- 
'daiise  it  is  his  own  fiittlt  if  he  exposes  his  property  too  l6w.  Cree 
V.  DuriCj  \8t  Dec.  1810. 

'821.  In  like  manner,  in  the  following  case,  it  wtai  deeided,'timl 

When  the  pr6perty  of  a  bankrupt  is  exposed  to  sale  by  die  trustee 

'for  his  creditoi^  it  is  illegal  for  the  bankrupt,  either  in  his  c^wn 

^rson,  or  by  empbying another,  to  bid'for  the  subject.— «At  the 

same  time,  in  giving  this  decision,  a  distinction  was  madebctwcto 

* Ais  case,  uhd  the  case,  whi^h  is  extremely  common,  of  ike'friends 

^  of  the  bankrupt  in  their  oufn  namesy  and  at  thar  own  risk,  purdms* 

'  ing  his  property  Vith  a  vi^  w  of  restoring  it  to  him.   The  offers  made 

*by  such  pei^sons  are  real  offers,  mtide  by  persons  really  int^d- 

it)g  to  purchase  and  pay  for  the  subject     But  offers  made  by  the 

bankrupt  himsdf,  or  by^  another  tu  hia  agents  can  have  no  other 

object  biit  to  ettbance  the  price.    The  question  brose  under  the 

'following  circumstances  :— 

Andrew  BonaMsbn  having  become  bankrupt,  the  pursuer  An- 
'  dersoh  Was  *app6ihted'  trustc<e  on  his  sequestrated  estate.  At  a  sale 
of  the  heritable  property  of  the  bankrupt,  after  various  offers  had 
been  made  by  diffb'rent  bidders,' an  oBer  was  made  by  Donaldadn 
tlie  bankrupt ;  but  being  informed  by  the  judge  of  the  roup  that 
no  offer  coukl  be  received  flrdm  him,  he  aUsWeitd  that  be  was  not 
biddmg  for  himself  but  for  a  friend.  The  judge  however  having 
still  refused  to  receive  his  offer,  Donaldscm  ceased  bidding,  and 
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witlidrew  to  another  part  of  the  room.  Shortly  after  a  person  of 
thenauie  of  Skirving  began  to  bid,  who  was  finally  declared  to  be 
the  highest  bidder  at  the  sum  of  L.8S5.  The  defender  Stewart 
was  the  immediatdy  preoedlag  offerer,  Skirving,  on  being  called 
upon  to  give  bills  fin*  the  price,  staled  that  he  had  Ud  by  deore 
of  the  bankrupt  for  a  third  party,  but  that  he  was  doubtful  whe- 
ther the  bankrupt  bad  sufScient  authority  to  make  the  purchase. 
Upon  this  the  pursuer  intimated  to  the  defender,  the  immediately 
preceding  offerer,  that  the  purchase  bad  devolved  upon  him :  and 
upon  his  refusing  to  accept  of  the  subject,  the  ptuvuer  raised  an 
action  against  him  for  L.831,  being  the  sum  he  had  offered,  and 
against  Skirving  for  payment  of  the  penalty  stipulated  in  die  ar-< 
tides  of  roup  for  failing  to  iind  security  for  the  price.  The  Lord 
Ordinary  found  Stewart  liable  for  the  price,  as  being  the  purciias^ 
er.  But  the  Court  altered  the  interlocutor,  and  upon  advising  a 
reclmming  petition  with  answers,  they  <  adhered^  to  their  owti 
interlocutor. 

Lord  Justice-Clerk.     *  I  am  not  at  all  surprised  that  oj^posite 

<  views  should  be  entertained  in  this  case.  But  I  am  of  opinion 
'^  that  this  sale  cannot  stand.     It  appears  to  me  to  be  a  very  nice 

*  and  delicate  thing  for  the  court  to  interfere  in  public  sales.     I 

<  am  not  of  opinion  that  it  is  illegal  for  the  bankrupt,  through  -the 

*  assistance  of  his  friends,  to  endeavour  to  repurchase  bis  own  pro* 

<  perty.  In  point  c^  fact,  it  is  extremely  common,  and,  if  the  of- 
-^  fers  are  real,  and  made  bonajide^  I  think  tiiere  is  no  principle  in 

<  law  that  could  lead  your  Lordships  to  reject  them.     But  tijien  it 

<  must  be  quite  clear  that  the  offers  really  are  sincere,  for  certainly 

<  the  utmost  bona  fides  ought  to  be  observed  in  aU  such  transac- 

<  tions.     The  price  may  be  enhanced  by  fictitious  offent,  and,  of 

*  course,  it  is  illegal  to  make  them.  With  that  view,  it  is  our 
'<  duty  to  examine  the  proof,,  and  to  see  whether  there  was  any 

<  connivance  or  concert  in  the  case ;  and  I  think  it  is  demonstrably 

<  dear,  that  the  judge  of  the  roup  was  perfectly  aware  that  the 

*  offers  were  making  for  the  bankrupt^  whom  he  had  pointedly  for. 
'  bidden  from  offering  in  person.  The  offers  cannot  be  considered 
^  as  real ;  and  the  sale  ought  not  to  stand.^ 

Lord  Barmatyne^^^  My  opinion  (concurs  entirely  with  that  which 

<  has  been  delivered,  and  it  is  unnecessary  to  enter  into  the  grounds 

*  of  it.     I  think  it  plain  that  Skirving^s  offer  yras  merely  a  cover 

<  for  the  bankrupt,  though  he  held  himself  out  as  acting  for  ano- 
^  tbef ;  and  I  am  for  adhering. 
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Lard  GhfUU'^^  I  zm  ineHned  \o  think  the  inttrloeutor  right 
There  is  good  ground  for  complaint  when  the  price  has  been 
raised  by  unreal  and  fictitious  offers^  fer^  netwidstanding  it  ia 
said  that  a  person  ought  to  judge  for  himsdfy  yet  he  is  entitled 
to  redress  if  any  such  improper  meaine  are  used  to  draw  him  on. 
At  the  same  time,  this  is  a  very  delicate  c^uestion.  A  person 
gcnng  to  a  public  sale,  takes  his  chance  of  biddings  being  made 
out  of  frolic,  or  out  of  malice,  by  persons  who  have  no  desire  to 
purchase,  but,  as  they  run  the  risk  of  the  property  falliog  in  their 
hands,  he  must  just  take  bis  chance  of  such  things.  That,  how- 
ever, is  a  different  ease  from  offers  which  are  altogether  fictitious, 
for  against  any  thing  of  that  kind  the  purchaser  is  entitled  to  re- 
dress ;  and  I  think  the  offers  heiie  were  fictitious. 
Lord  RoberUon^^*  There  is  little  donbt  with  regard  to  the  law 
in  this  case.  I  concur  in  opinioif  with  ail  your  Lordships,  in 
thinking  that  offers  really  made  with  the  connivance  of  the  exr 
poser  are  illegal,  but  I  am  not  sure  that  there  was  any  such  ooo- 
nivance  here ;  and  therefore  I  think  the  interlocutor  iH-founded. 
Lord  Meadowbakk'^*  I  do  not  think  it  is  material  whether  there 
was  connivance  or  net,  if  the  offers  of  the  bankrupt  were  ficti- 
tious,  for  it  is  amilar  to  a  person  playing  with  false  dice.  The 
defender  has  gone  on  with  offer  i^r  offer,  to  a  great  extent, 
without  any  real  cause,  for  all  the  time  there  was  no  offer  against 
him.  Besides,  the  bankrupt  has  a  material  temptation  to  make 
such  offers,  with  a  view  to  increase  the  value  of  his  property.  I 
concur,  therefore,  with  those  of  your  Lordships,  who  think  the 
interlocutor  ought  to  be  adhered  to.^ 
The  Court  (16th  December  1814)  adhered,'  Jndirson  v.  Siem^ 
«rl,  16tli  Dec.  1814. 

829.  Upon  the  same  principle  which,- in  the  cases  which  have  now 
been  stated,  was  held  to  prohibit  the  exposer  from  bidding  him- 
self, or  employing  another  to  bid  as  bis  agent,  it  was  held  in  the 
following  case  to  be  unlawful  for  him  to  employ  puffer^j  whUt 
ionneUf  or  deeojf  ducks^  u  e.  persons  who,  without  having  any  in- 
tention te  purchase,  are  hired  to  raise  the  price  by  bidding,  and 
thereby  creating  or  increasing  the  competition,  while  at  the  same 
time  they  are  secured  by  a  private  understanding  with  the  exposer 
agunst  the  risk  of  the  subject  falling  into  their  hands. 

James  Grey  exposed  his  lands  to  be  sold  by  public  roup  to  the 
highest  offerer.  At  the  roup,  James  Millar  was  seemingly  the 
highest  offerer,  and  Andrew  Grey  was  the  second.  Soon  after 
the  roup,  the  seller  disponed  the  lands  to  Charles  Stewart,  for 
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•whom  it  was  pretended  that  Millar  had  oflTered  by  commiflsion. 
Andrew  Grey^  the  second  offerer,  brought  a  reduction  of  the  sale, 
on  the  ground,  that  Millar  was  only  what  is  called  a  whUe  bonnet^ 
viz.  a  person  etuployed  by  the  seller  to  raise  the  price  without  any 
intentioii  of  buying  for  himself,  and  secured  that  he  should  not 
be  bound  by  his  offer.  It  was  alleged  that  Stewart  was  a  parta- 
ker of  the  fraud. 

« 

At  adTising  a  pfoof  in  this  case,  it  is  said  in  the  report,  that 
*  it  was  mentioned  from  the  bench  that  this  too  common  practice 

<  of  employing  white  bonnets  at  roups  was  a  manifest  cheat    The 

<  person  who  advertises  a  sale  by  auction,  pledges  his  faith  to  the 

<  public  that  he  is  to  sell  to  the  highest  bidder,  and  is  not  to  buy 
^  for  himself.  In  this  case  the  pursuer  was  really  the  highest 
^  offerer,  seeing  the  offer  of  a  white  bonnet  is  no  offer  at  all.  That 
^  in  the  case  of  the  sale  of  Keith,  the  Court  was  clearly  of  this 
.*  opinion  upon  the  general  point,  though  the  decision  went  upon 
>  the  particular  circumstances  of  the  case.^  The  Court  according- 
ly found  that  the  offer  made  by  Millar  was  illegal  and  fraudulent^ 
and  ordered  the  conveyance  to  Stewart  to  be  set  aside,  and  the 
lands  to  be  conveyed  to  the  pursuer  at  the  price  offered  by  him  at 
the  roup  *• 

823.  II.  As  the  exposer  is  thus  bound  to  observe  perfect  fair- 
ness  towards  the  offerers,  they  are  bound,  on  the  other  hand,  by  a 
similar  obligation,  which  is  equally  founded  in  the  nature  of  the 
transaction  to  act  fiurly  towards  him,  and  to  use  no  undue  means 
for  obstructing  a  free  competition  at  the  roup. 

8S4.  The  following  case  affords  an  example  of  an  unlawful  com- 
Innation  among  the  offerers  at  a  sale. 

A  tenement  in  Kirkcudbright  was  exposed  to  judicial  sale  in 
Edinburgh.  The  only  persons  who  intended  to  purchase  were 
the  defender  Joseph  Mackwhan,  William  Johnston,  and  John 
Hutton,  all  of  whom  were  commissioned  by  the  people  for  that 
purpose.  These  men,  with  a  view  to  their  own  private  advantage, 
formed  the  following  scheme.  One  of  them,  for  their  common 
benefit,  was  to  purchase  the  subject  at  the  upset  price.  Each  man 
ivas  then  to  mark  secretly  on  a  slip  of  paper  the  highest  offer  which 
he  had  been  commissioned  to  make,  and  he  whose  offer  was  found, 
on  comparison,  to  exceed  the  rest,  was  to  be  preferred  to  the  pur- 

•  Grey  r.  SUwari  and  Offurs,  7th  Aagiut,  1753L    Th«  cast  of  K«iUi  iilludcd  to 
from  the  bench  In  this  caw  is  No.  2,  KUk.  ▼.  Fraud. 
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chase ;  while  the  excess  of  tliat  highest  ofier  above  the  upset  price 
was  to  be  distributed  among  the  assodates  to  the  anioiiiit  to  which 
their  sevend  offers  should  ha?e  concurred.  The  tenement  bein^ 
sold  for  L.S0O,  the  upset  price,  the  result  was,  that  as  HuUofCs 
commission  exceeded  that  sum  in  L.98,  that  oiJcHmsUm  in  L.210^ 
and  that  of  Mackwhan  in  L.SOO,  so,  to  the  extent  of  L.98,  all  their 
offers  thus  far  concurring,  there  was  an  equal  division  among 
them;  and  two  of  them  uniting  in  the  offer  of  L.210,  the  excess 
of  that  sum  above  the  former  offer  came  to  be  shared  between 
these  two ;  but  here  the  distribution  ended,  the  concurrence  reach- 
ing no  further.  Mackwhan  bang  of  course  preferred  to  the  pur* 
chase,  granted  bills  to  his  associates  for  those  respective  sums. 

Of  these  proceedings,  Murraj  the  exposer  compluned  to  the 
Court  by  petition,  praying  that  the  sale  might  be  decbred  vend, 
and  the  subjects  ordered  to  be  exposed  anew.  To  thb  it  was  ob- 
jected that  there  was  nothing  unlawful  in  the  combination  in  ques- 
tion, which  was  in  no  respect  different  in  its  nature  from  a  cqMUt* 
aery  formed  in  order  to  make  a  purchase,— «  proceeding  quite 
lawful. 

It  was  observed  on  the  bench,  that  ^whtd  Ae  mbfeei  would  have 

*  brought  on  a  fair  sale  is  its  just  value;  a  con^derable  part  of 

<  which,  instead  of  passing  into  the  hands  of  die  creditors,  has 

*  been  wrongfully  pocketed  by  those  associates ;  the  eflfect  of  whose 

*  combination  is  the  same  as  if  force  or  deception  had'  he&k  em- 

*  ployed  by  some  of  them  to  debar  the  rest  from  coming  to  offer.* 

The  judgment  of  the  Court  was,  <  That  the  combination  enter- 

*  ed  into  between  Mackwhan  and  the  other  persons  above  named 
^  was  illegal ;  thereFore  find  that  the  said  sale  is  void  and  null, 

*  and  that  the  subjects  must  be  exposed  to  sale  of  new :  Find  that 
^  Mackwhan  is  liable  in  payment  to  Mr.  Murray,  not  only  of  the 

*  expense  of  this  application,  but  also  of  the  expense  of  the  new 

*  letters  of  publication,  and  whole  other  expense  to  be  incurred  in 

<  carrying  the  sale  into  execution.* 

Mr.  Murray  afterwards  presented  another  petition,  slating  that 
there  was  reason  to  apprehend  that  the  influence  of  the  same  per- 
sons would  be  still  exerted  in  another  shape  to  prevent  the  success 
of  a  new  sale ;  and  therefore  praying  that  Mackwhan  might  be 
found  liable  to  pay  a  price  to  the  full  extent  of  his  commiwaon, 
viz.  L.SOO  above  the  upset  price. 

The  Court,  it  is  said,  were  of  opinion,  <  That  it  was  just,  be»des 
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*  annulling  the  sale,  to  grant  reparation  of  any  other  damage  thA 

<  could  be  qualified  as  arising  from  the  combination ;  and  as  Maiik- 

<  whan,  in  terms  of  the  articles  of  roCip,  oni  exeeeding  by  L«j^,  the 

<  highest  ofi^r  of  Johnston,  whose  fnaximufn  was  L.SIO  i^ovfe  <hfe 

*  upset  price,  must  have  been  preferred  to  the  purchase, the  Lofch 

*  therefore  found  Mackwhan  liable  in  payment  of  L.615»^  Mumt^ 
V.  Mackwhan,  1  March,  1788. 

825.  Upon  the  same  principle  which  ruled  this  case,  the  'Court, 
in  another  cate,  <  found  it  was  unlawfiil  for  a  perMi  inteodbig  to 

*  bid  at  a  iroup  to  give  money  to  others  thaft  they  might  reftaiti 

<  from  bidding,'  Jitchison,  SSth  Jufy,  1788,  (Diet  4,  86.) 

626.  III.  As  it  is  contrary  to  the  prindples  of  mutual  con- 
tracts, that  one  'party  should  be  bound  while  the  other  is  free^  it 
was  held  in  the  following  case  in  England,  that  a  biddisr  at  an 
auction  under  the  usual  conditions,  ma^  retrad  kis  Dfffar  at  imy 
time  before  the  hammer  is  down. 

It  appeat^  at  the  trial  that  the  goods  in  question  w&ae  put  up 
in  one  lot  at  an  iiuction.  There  were  several  -Udders,  of  whom 
the  defendant  was  the  last,  nnd  bid  L.40.  The  aucStioneer  dwelt 
on  the  bidding,  on  whieh  the  defendant  said,  <  why  do  you  dwell, 

*  you  will  not  get  more.*  The  auctioneer  said,  that  the  iu^etle 
being  a  wotth^tub,  and  pester  worm,  weighed  1800  cwt.  and  wtfs 
woi^th  more  thah  !L.40.  The  defendant  then  arfced  whether  he 
would  warrant  it  to  weigh  as  much,  and  receiving  an  answer  ih 
the  negative,  he  then  declared  i3M  he  would  not  take  it,  and  re- 
fused to  pay  for  it  It  was  re^sold  on  a  future  day  for  L.90, 
upon  which  an  action  %as  brought  against  the  deftndunt  for  ihfe 
diflerence.  Lord  Eenyon  being  of  opinion  tbut  the  defenduit 
was  at  liberty  to  withdraw  his  bidding  at  toy  time  befbre  the 
hammer  was  'knocked  down,  non-suited  'the  plaintiff;  and  after- 
wards, on  a  modon  to  set  atide  the  non»4)uit,  the  Court  of  King^ 
Bench  *  thought  the  non-suit  very  proper.    The  auctioneer  iatife 

<  agent  of  the  vendor,  and  the  assent  df  bdth  parties  is  necessary 

<  to  make  the  contract  binding.     That  is  signified  on  the  part  of 

<  the  vendor  l}yknodting  down  IbehanliUe^,  ^hieh  was  not  done 
«  here  till  the  dd*(&ndant  hail  retracted.    An  auction  is  not  unaptiy 

<  called 'Zdcutf  pttniteniM.    OSv^ry  bidding  is  nothing  more  thaii 

*  an  offer  on  one  side,  which  is  not  binding  on  either  mde  till  it  is 

<  assented  to.    But  according  to  what  is  now  contended  for,  one 
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<  party  would  be  bound  by  the  offer,  and  the  other  not»  wbicli  can 
«  never  be  allowed  V 

8S7.  IV.  It  is  a  common  custom  in  this  country^  in  the  sale  of 
heritable  prop^y,  to  state  in  the  articles  of  roup  thai  the  subject 
shall  be  exposed  durifig  the  running  cf  a  hdlfhafur  smtdrgkusy 
and  that  the  highest  o£Perer  at  the  out-running  of  the  glass  shall 
be  preferred  to  the  purchase.  But  it  appears  from  the  following 
case,  that  in  the  event  of  the  competition  continuing  till  the  time 
expires,  it  is  not  only  in  the  power  of  the  judge  of  the  roup,  but 
it  is  his  duty,  to  lay  the  sand-glass  on  its  «de,  or  otherwise  to  pre^ 
rent  it  from  running  out  until  the  competition  ceases. 

The  superiority  of  certain  lands  in  the  pariah  of  Linlithgow 
belongiqg  to  the  poor  of  that  parish,  was  exposed  to  sale  by  roup 
by  the  minister  and  kirk  session. 

*  The  articles  of  roup  bore,  that  the  said  superiority,  which 
« amounted  to  L.175  of  valued  rent,  should  be  exposed  to  public 

<  roup  at  the  upset  price  of  L.180  Steriing,  during  the  running  of  a 

<  half-hour  sand-f^lass,  and  the  person  offering  the  said  sum,  if  no  other 
'  shall  appear,  or  the  highest  offerer  at  the  outrunning  of  the  glass, 

<  shall  be  preferred  to  the  purchase,  2dd,  In  the  event  of  several 
*  offers  bdng  made,  every  offer  after  the  first,  shall  exceed  the 
«  ofibr  immediately  preceding,  by  twenty  shillings  at  least,  and 
^  become  bound  for  the  sums  offered  in  terms,  and  upon  the  am- 

. '  ditions  of  these  articles.^ 

The  clerk  of  the  roup  having  read  the  articles,,  stated  that  al- 
.  though  the  articles  bore  that  the  subjects  were  to  be  exposed 
during  the  running  of  a  half  hour  sand-gLus,  yet  as  a  sand-glan 
was  not  at  band,  and  as  a  watch  would  measure  the  time  with 
equal  predsion,  the  latter  would  be  substituted,  if  the  company 
had  no  objection.  No  olgection  was  stated  by  those  present, 
among  whom  was  Mr.  Alexander  Moneypenny,  writer  to  the  Sig- 
net, and  a  watch  was  used. 

The  subgecta  were  exposed,  and  the  biddings  continued  tiH 
the  price  amounted  to  L.260  Sterling.  At  this  time  Bams  was 
the  highest  oflferer ;  but  about  three  or  four  minutes  before  the 
half  hour  expired,  Mr.  Alexander  Monypenny  entered  the  lists 
of  competition.    The  bidding  continued  between  these  two  pai^ 


*  Papn  V.  Cave^  3  T.  JR.  148.  Variout  otlwr  points,  whidi  have  been  dcdM 
in  BnglMid»  rtUUw  to  salei  bjr  auction,  vlil  be  foood  ilatcd  in  Lmtg  on  SUr,  pw  ISS^ 
13ft. 
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ties,  while  the  judge  iocewantly  admonished  them  that  the  half 
hour  was  at  the  moment  of  expiry,  and  the  oiere  auooeeded  each 
other  with  rapidity.  Before  Mr.  Monypenny  had  finbhed  bid- 
ding, and  Abandoned  the  competition,  the  half  hour  elapsed ;  and 
the  petitioner,  who  was  the  highest  offerer  at  the  instant  o^  its 
expiry,  was  declared  by  the  judge  to  be  die  successful  eonqpeti- 
tor,  at  the  piice  of  L.276  Sterling. 

Thus  no  means  were  taken,  by  stopping  the  watdi,  to  prolong 
the  period,  although  competition  had  not  ceased.  Mr.  Monyl 
penny  protested  against  this  procedure,  and  presented  a  bill  of 
•ufipensiQn  and  interdict,  and '  the  kirk  session  raised  a  multiple- 
poinding,  in  which  the  two  competitors  were  called.  On  the 
part  of  the  kirk  session,  no  objection  to  the  regularity  of  the  sale 
was  stated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor, 

<<  Finds  it  to  have  been  provided  by  the  articles  of  roup,  that 

«  the  superiority  should  be  exposed  at  the  upset  price  there- 

<<  in  mentioned,  during  the  running  of  a  half-hour  sand-glass^ 

<*  and  the  highest  offerer  at  the  outrunning  thereof  should  be 

preferred  to  the  purchase:    Finds,   that  if  such  sand-glass 

had  been  used,  it  was  competent  for,  and  indeed  the  duty  of 

*<  the  judge  of  the  roup,  by  laying  the  sand  glass  on  its  side,  or 

^*  midcing  it  run  backws^s  to  prevent  it  from  running  out  so  long 

<<  as  there  appeared  offerers  bidding  against  each  other:  Finds 

<<  that  in  this  case,  as  the  judge  of  the  roup,  for  want  of  a  sand- 

<<  glass,  made  use  of  his  watch,  he  ought  to  have  managed  it  in 

<<  some  such  way  as  the  sand  glass  might  have  been ;  but  finds, 

<<  as  he  did  manage  it,  he  made  the  time  to  expire  while  the  two 

<<  competitors  Mr.  Burns  and  Mr.  Monypenny  were  keenly  bid- 

<<  ding  against  each  other,  and  the  judge  declared  Mr.  Burns  to 

*<  be  the  last  and  highest  bidder,  and  so  preferred  him  to  the  pur- 

**  chase :  Finds  that  this  was  occasioned  by  the  judge^s  misappre- 

<^  hension  of  what  was  his  duty  in  such  a  case ;  therefore  finds 

<<  that  the  proceedings  at  the  roup  were  irregular,  and  cannot  have 

««  effect" 

<  And  the  Lords  refused  a  reclaiming  petition,  without  answers.' 
Bums  ariih  Nov.  1807. 

8S8.  V.  It  is  customary,  in  the  sale  of  lands  by  auction,  to  in- 
sert in  the  articles  of  roup  a  clause  in  these  or  similar  terms :  *  The 
*  biggest  and  last  offerer  shall  be  obliged,  within  thirty  days  of  the 
<  roup,  to  grant  bond  for  the  price  offered  by  him,  with  a  sofii^ 
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^  cient  cautioner  to  the  saiisfiurtion  of  the  judge  of  the  coup,  &c. 
'  And  if  die  purchaser  shall  fiul  ia  granting  the  s^id  brad,  he 

<  shaK  over  ^nd  i4>ove  fbrftat  his  interest  in  the  said  purchase,  and 
« it  shall  Ue  qptio9al  t9  the  exposer,  either  to  hold  the  huids  him- 

<  setf)  or  of  nev  lo  expose  the  same  to  s^^  or  todechire  the  same 
^  to  bek)ng  to  the  next  and  immediate  preceding  offerer :  and  in 
*  case  intimation  of  the  said  failure  to  find  caution  shall  be  made 

<  to  the  said  immedilite  preceding  offerer,  he  sbaU  be  deemed  the 

<  pmcb98a',  and  shall  be  obliged  within  the  like  space  pf  thirty 

<  dfys  after  such  intimiidoQ,  to  grant  bond  for  tl^e  price  offered  by 

<  him,  with  a  su$^ent  cai|tioner,*  &c.  Jurid,  Sig/ks^  1 — 198,  1st 

Edit 

8^  la  the  sale  of  lands,  under  the  authority  of  the  Court  of 

Session,  in  a  process  of  ranking  and  sale,  the  ordinary  st^le  of  this 

clause  of  the  articles  of  roup  is  somewhat  different,  there  being  no 

stipulation  that  the  creditors  shall  be  entitled,  in  the  event  of  the 

highest  offerer  faiUng  to  find  caution,  to  expose  the  lands  of  new, 

if  they  should  think  it  for  their  advantage  to  do  this,  instead  of 

intimating  to  the  qiecond  offerer  that  the  purchase  has  deToIved 

upon  him,  BelTs  Coram.  No.  664. 

SSOl  The  cases  whidi  have  occurred,  under  clauses  of  this  kind, 
have  chiefly  arisen  from  judicial  sales. 

831.  (1.)  In  the  event  of  the  highest  offerer  failing  to  find  cau« 
tion,  the  question  occurs,  whether  the  immediately  preceding  of. 
ferer  is  entitled,  (in  a  question  with  the  highest  offerer,)  to  denuuii 
the  subject  as  having  a  conditional  right  to  it,  or  whether  the  high- 
est offerer  is  still  entitled  to  a  preference,  if  the  exposers  i^  wil- 
ling  to  accept  of  the  security  which  he  offers  after  the  lapse  of  the 
stipulated  terms.  In  the  two  following  cases,  a  distinction  was 
rested  on  the  circumstance  of  the  common  agent  in  the  sale  having 
in  the  one  case  intimated  to  the  preceding  offerer  that  the  highest 
offerer  had  failed  to  find  caution,  while,  in  the  other  case,  the  se- 
pond  offerer  had  come  forward  of  his  own  accord,  upon  the  failure 
of  the  first  to  find  caution,  and  demanded  the  subject,  althou^ 
no  intimation  had  been  made  to  him  by  the  agent  in  the  sale.  In 
the  one  case  it  was  held  that  the  second  offerer  had  no  Jus  qutJtsi- 
turn  in  the  subject,  if  the  creditors  were  willing  to  wave  the  ob- 
jection competent  to  them  in  consequence  of  the  highest  offerer 
liaviqg  fmled  to  find  caution,  while  in  the  other  case  the  second 
offerer  was  preferred  chiefly  on  the  ground  of  the  intimation  which 
had  been  naade  to  him. 
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838.  In  the  first  of  these  coses^  the  kmds  of  MainsDeil  had 
been  sold  judicially,  and  by  the  articles  of  xoup^  it  was  provided, 

*  that  cm  the  highest  offerer  failing  to  give  security  for  the  price 

<  within  thirty  days  after  the  sale,  the  one  next  to  him  should  be 

<  preferred,  on  his  finding  security  wilhin  thirty  days  after,  intisMU 

*  tion  being  at  the  uune  time  to  be  made  to  him  of  the  devolution 

<  in  his  favour,  within  ten  days  after  it  had  taken  pkoe.* 

The  highest  offerer  was  the  defender  Gavin,  who  by  some  over- 
sight allowed  the  thirty  days  to  elapse.  On  the  day  foUowing, 
however,  he  oflfered  a  bond  with  security  ;  but  not  before  the  pur^ 
suer  Walker,  the  immediately  preceding  cSkter,  had  inristed  on 
being  preferred  in  virtue  of  the  clause  above  (juoted  in  the  articles 
of  roup. 

In  support  of  his  claim,  the  pursuer  pleaded  that,  as  by  the  ar- 
ticles of  roup,  he  was  bound  on  the  ode  hand  to  take  the  lands  in 
the  event  of  the  highest  offerer  failing  to  find  caution,  so  the  ciedi. 
tors  must  be  bound  to  him  on  the  other  hand ;  and  as  to  the  clause 
rejputling  intimation,  he  mmntained  that  it  was  intended  solely  for 
the  benefit  of  the  offerer,  and  was  not  of  the  nature  of  a  oondidon 
on  which  his  claim  depended* 

On  the  other  hand^  the  defender  muntaiiBed  that  the  clause  in 
question  was  inserted,  merely  in  order  to  provide  against  the  ne- 
oesaty  of  a  second  roup,  in  case  the  highest  offerer  should  fail  to 
find  Qiution ;  that  it  was  intended  solely  for  the  benefit  of  the  ex- 
posers  ;  and,  therefore,  that  they  were  entitled,  if  they  chose,  to 
wave  this  benefit,  and  to  accept  of  the  highest  oflferer  as  purchaser 
even  after  the  lapse  of  the  thirty  days.  The  court  adopted  this 
view  of  the  matter,  and  <  preferred  Mr.  Gravin,  the  highest  bidder,^ 
Walker  v.  Gavin^  10th  Febniary,  1787. 

8S3.  In  the  other  case,  it  appeared  that  the  lands  of  Newlaw 
were  exposed  to  sale  in  different  lots,  under  the  authority  of  the 
Court  of  Session.  It  was  provided  by  the  articles  of  the  roup, 
that  by  subscribing  their  respective  offers,  the  different  Udders 
should  be  obliged  to  pay  the  price^  with  a  fifth  part  more  by 
way  of  penalty. 

It  was  farther  provided,  that  if  the  highest  offerer  failed  to 
find  security  within  thirty  days,  the  purchase  should  devolve  on 
the  one  whose  offer  was  next  to  his  ;  intimation  being  to  be  made 
to^  the  latter  within  ten  days  after  the  devolution  had  taken 
place.  But  it  was  at  the  same  time  declared,  that  the  exposers 
might  still  sue  the  highest  offerer  for  the  difference  of  the  price, 
and  for  the  penalty. 
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William  Hannay  was  the  highest  bidder  for  all  the  different 
lots;  but  oviBg  po  some  mistake,  his  sureties  were  not  xeadj 
within  the  thirty  days.  Two  days  after  that  period,  intimatioa 
was  made  by  the  oomoKm  agent  in  the  safe,  to  James  Stothert, 
and  the  other  offerers ;  but  before  aoy  farther  proceedings  were 
held,  a  bond  was  presented  by  Mr.  Hannay,  subscribed  by  him 
and  his  cautionerSb 

A  petition  was  afterwards  preferred  to  the  court,  in  behalf  of 
Mr.  Hannay,  praying  that  hb  bond  should  be  received,  and  ui^ 
ging  the  severe  oonsequenoes  that  would  ensue  from  his  being 
foreclosed,  as  he  still  continued  liable  for  the  difference  of  the 
price,  and  for  a  fifth  part  more,  if  the  creditors  chose  to  in^tri- 
g^dly  on  their  right  In  this  he  was  opposed  by  Jamest  Stothert 
and  the  other  offerers. 

<  The  court,  in  giving  judgment  against  Mr.  Hannay,  were 
f  principally  moved  by  the  intimation  that  had  been  made  to  the 
^  immediately  preceding  offerers.     It  was  observed,  that  although 

<  the  readiness  which  Mn  Hannay  had  shewn  to  rectify  the  error 

<  into  which  he  had  fallen  might  have  the  effect,  in  a  question 

*  with  the  exposers,  to  relieve  him  from  the  penal  consequences 

<  above  mentioned,  those  whose  offers  were  next  to  his,  by  being 

*  called  on  to  perform  their  part  of  the  agreement,  had  thus  ac- 

*  quired  a  right  to  demand  reciprocal  performance,  which  noequN 

*  table  conaderations  in  favour  of  third  parties  could  take  away. 

«  After  advising  the  petition  for  Mr.  Hannay,  which  was  fol- 

*  lowed  with  answers,  replies,  and  duplies, 

*  The  Lords  preferred  James  Stothert,^  Sec. 

*  A  reclaiming  petition,  afterwards  presented  for  Mr.  Hannay, 

*  was  refused  *. 


^  ffatuufy  V.  Stothert,  13lh  July,  178S. 

lo  ao  earlier  case,  reported  by  p>rd  B)chies,  in  a  roup  of  lands,  the  articles  were, 
that  if  the  highest  otfkrer  should  neglect  to  find  caution  for  the  price  in  three  weeks, 
the  immediately  praeedlng  olferer  was  to  be  preferred.  The  highest  oflbrcr  hsving 
so  failed,  the  next  was  preferred,  although  there  were  circumstances  aolBcient  to 
justify  the  mora  in  a  question  with  the  sellers^  In  this  case  it  is  said  that  the  higb« 
est  offerer  was  postponed,  although  he  offered  a  bond  of  caution  before  any  bond  vas 
tendered  by  the  preceding  ofRsrcr,  but  not  before  the  preceding  ofivrer  had,  under  form 
of  instruflunt,  notified  his  readiness  to  find  caution,  and  required  the  sellers  not  to 
accept  of  caution  from  the  highest  oflVtrer.  It  is  not  mentioned,  however,  in  the  re- 
port, whether  intimation  had  been  made  by  the  teUert  to  the  second  offerer  on  the 
failure  of  the  first  to  find  caution    Buchanan,  19th  Jan.  1713,  {Sa/e,  No.  4.) 
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884k  Further,  it  appears  from  the  following  case,  which  arose 
out  of  the  preceding,  that  where  the  second  offerer  is'thus  prefer- 
red to  tile  purchase  in  consequence  of  the  failure  of  the  highest  of. 
ferer  to  find  caution,  the  latter  is  liable  to  the  sellers  for  the  dif- 
ference between  the  highest  oSer  and  the  one  made  by  the  party 
who  has  been  preferred. 

It  appeared,  that  by  the  articles  of  roup,  it  was  provided  that 
the  highest  oiferer  should  find  caution  in  the  manner  stated  above, 
and  that  on  his  failure  the  preceding  offerer  should  be  preferred, 

<  without  prejudice  to  the  creditors  to  insist  against  the  several  of- 

<  ferers  for  the  surplus  parts  of  the  prices  oflfered  by  them  respec- 

<  tively/  The  defender,  Hannay,  having  fiuled  in  the  manner 
mentioaed  in  the  last  case,  to  find  caution  debUo  tempore^  and  the 
preceding  offerer  having  in  consequence  been  preferred,  the  credi- 
tors now  pursued  him  for  the  amount  of  the  difibrence  between 
the  two  offisrs.  He  pleaded  that  there  was  here  no  ground  for  a 
claim  cSpenaihf  or  damages,  because,  instead  of  having  caused  a 
loss  to  the  sellers  by  appearing  at  the  sale,  he  bad  been  the  means 
of  greatly  increasing  the  price.  But  to  this  it  was  answered,  that 
the  claim  of  the  creditors  was  not  for  a  penalty,  but  was  founded 
m^fon  a  fair  contract;  that  the  creditors  were  entitled  to  receive 
the  highest  price  offered,  which  is  not  to  be  presumed  to  be  more 
than  the  fair  value,  and  since,  by  the  defender's  failing  to  imple- 
ment the  conditions  of  sale,  they  have  been  compelled  to  convey 
the  lands  to  the  preceding  offerer  at  an  inferior  price,  that  they 
must  be  entitled  to  claim  the  difference  from  the  highest  offerer. 
*  The  court  found  Mr.  Hannay  liable  for  the  difference  of  price, 
Creditors  qfCurriev,  Hamuxy^  18th  December,  179K 

835.  (2.)  In  the  cases  which  have  now  been  stated,  the  ques- 
tion occurred  between  thejirst  and  second  offerer^  the  cxposers 
not  having  intertered  nor  attempted  to  annul  the  sale,  and  expose 
the  subject  anew  on  the  highest  offerer  failing  to  fulfil  the  condi- 
tions of  sale.  It  is  a  different  case,  and  the  point  is  still  open, 
whether  in  a  question  between  the  exposers  and  the  second  offer- 
er, the  exposers  would  be  entitled,  upon  the  highest  offerer  failing 
to  perform  the  conditions,  to  hold  the  sale  as  null,  and  expose  the 
subject  anew,  if  it  should  he  for  their  interest  to  adopt  such  a 
course,  as,  for  example,  if  the  value  of  the  subject  happened  to 
have  greatly  increased  in  the  interval  between  the  sale  and  the  pe- 
riod assigned  for  the  purchaser  performing  the  conditions  ^ 
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836.  (3.)  In  tbe  following  case,  whene  lands  inert  expoted  to 
sale  judicially,  with  the  usual  clause  in  theartides  of  ranpas  to  the 
finding  of  caution  by  the  punshaaer,  and  wfaeni  after  an  ofSv  had 
been  made  by  <me  person,  two  others  caase  forward  and  eadi  made 
repeaUd  offim,  it  was  found,  that  on  the  highest  oferer  iailii^  to 
find  caution,  and  intimation  being  then  made  to  the  second  offer- 
er who  also  failed,  it  was  not  necessary  io  imtmait  mgmm  to  the 
highest  offerer,  but  that  the  expoaen  might  proceed  at  ooce  to  in? 
timate  to  the  next  in  order,  being  a  different  person. 

It  afqiearedy  that  at  the  sale,  a  numberof  offers  were  mpde.  Mr, 
Kerr  ofiered  L*8060.  Afterwacds  Mr.  Orr  and  Mr.  Cocker 
made  each  thiiee  offieirs,  and  Mr.  Orr  was  ultimately  dedaied  the 
purchaser  at  !«•  450Q.  Mr.  Orr  then  declared  thai  his  offer  had 
been  made  for  behoof  of  Miss  Davidson,  and  in  doe  time  he  ten^ 
dered  a  bond  of  caution  in  her  name,  but  it  was  objected  to  fay 
the  clerk  to  the  process  on  the  groynd  Uiat  the  Gautioaer  wva  an 
English  woman,  and  residing  beyond  the  jurisdiction  of  theqoiirts 
pf  Scotland.  Np  other  cautioner  was  produced  by  Miss  Datidaoii 
till  after  the  lapse  of  the  thirty  days.  Intimation  waa  tiieii  made 
tp  Mr.  Cocker,  and  he  having  also  fiuled  to  find  caution,  the  «u 
poserS}  without  repeating  the  notice  to  Mr.  Orr,  at  once  made  ior 
timation  to  Mr.  Kerr  who  had  miule  the  firstoiisr,  and  who  fi»iind 
caution  in  terms  of  the  articles  of  roup. 

Mutual  petitions  were  psesented  by  Miss  Davidson  and  Mr. 
Kerr,  each  claiming  to  be  preferred  to  the  purchase.    The  court 
preferred  Mr.  Kerr.     The  following  opinions  were  delivered. 
Lord  Meadoabanky^^  Miss  Davidson  is  not  entitled  to  argne  at 
all  upon  the  other  offers.    What  were  they  to  her  P  {t  ia  cleariy 
j%A8  tertii  on  her  part     There  is  also  no  firandatioiifor  theargu- 
ment^^  The  pnly  plefi  competent  to  her,  is  the  w|mt  of  an  iiritsnt 
clause.     It  was  a  purchase  9tJb  modo,  a  proper  ponditional  pur- 
chase, in  which  caution  ought  to  have  b^n  found.  The  condition 
was  forfeited.  It  wasjust  as  ifit  had  never  been.  I  think  Miss  Da- 
vidson is  clearly  out  of  the  question.  As  to  the  general  doctrine,  I 
have  no  hesitation  in  saying,  that  i%  would  be  absurd  to  h<dd  that 
every  offer  made  by  the  same  person  is  to  amount  to  a  title  to 
postpone  the  transaction.    That  never  could  be  the  meamng  of 
the  parties,  nor  could  any  party  be  entitled  to  plead  hb  own 
wrong,  and  say  that  he  is  entitied  to  a  second  and  third  period 
of  thirty  days.^ 
Lord  Justice  Clerk'-^^  I  am  entirely  of  the  same  opinion.    It 
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^  is  impoBsible  to  put  any  other  construction  on  the  articles  of 
<  roup,  than  that  this  was  a  condition  of  the  sale.  It  is  ludicrous  to 

*  suppose  that  the  exposer  is  to  go  through  the  ceremony  of  offer- 
'  ing  the  property  to  the  same  person  over  and  over  again.* 

*  Lord  RdberUon^^^  I  concur  in  the  opinions  that  have  been  de- 
'  livered.   As  to  the  want  of  an  irritant  clause,  I  think  the  articles 

*  of  roup  were  much  better  urithout  it    There  was  no  right  in  the 

*  highest  offerer,  he  forfeited  his  right  by  the  condition.^    MUs  E. 
Davidson  and  James  Kerr  competing^  l^th  Jan.  1815. 

887.  (4.)  In  a  case  where  lands  were  exposed  for  sale,  under 
articles  of  roup  containing  the  following  clause,  <  the  last  and  high- 
est offerer  for  each  lot,  shaU  be  obliged,  within  thirty  days  after 
the  day  of  roup,  to  grant  bond  for  the  price  offered  by  him,  to 
the  satisfiEU^ion  of  the  exposers,  &c.  with  a  Jifik  part  more  than 
Ae  price  of  liquidated  penalty  in  case  qfjailure^  and  annuaJrent 
as  (foresaid;  and  ^ any  purchaser  shiUJaU  in  granting  the 
said  bondy  he  shdB^  besides  incurring  a  penaUy  of  a  J^ih  pari 
more  Aan  the  price^  Jbrfeii  his  interest  in  the  purchase :  and  it 
shall  be  in  the  option  of  the  exposers  to  compel  the  purchaser  to 
implement  his  bargain,  or  to  bold  the  said  lands  themselves  as 
being  unsold,  and  of  new  expose  the  same  to  sale,  or  to  declare 
them  to  belong  to  the  immediately  preceding  offerer  ;*  and  where 
the  highest  offerer,  who  bad  been  declared  the  purchaser,  failed 
to  perform  the  conditions  of  the  sale,  it  was  held  in  an  action 
brought  against  him  by  the  exposers,  concluding  Jbr  damages  in 
addition  to  the  penalty ^  that  the  damages  must  be  <  Umited  to  the 
^penalty  in  the  ar ticks  of  roup^  JohnstovCs  Trustees  v.  John* 
ston,  19th  Jan.  1819, 
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A 

Actio  redhibitoria,  285. 

puanii  minoris,  ibid.    Vide  Warrandice  ageumiJduUs. 
AGENIt*  when  employed  to  sell  goods  cannot  he  hinuelf  the  piircha« 
ser,  and  vice  versa,  184. 
if  acquires  debts  due  by  his  constituent,  must  communicate  eases, 

189. 
common  ageni,  in  ranking  and  sale  cannot  buy  lands  for  his  own 
behoof,  191. 
ALIENATION,  distinction  between  it  and  sale,  S. 
ALIEN,  how  far  cafiAUe  of  buying  and  itelling,  1?8. 

cUstinction  between  heniag^  and  moveables  in  regard  to  this— 

idien  cannot  hold  landed  estate  in  this  country,  1 73. 
distinction  between  alien  friend  and  alien  enemjf,  174. 
alien  friend,  may  buy  and  sell  moveables,  174*. 

limitation  of  this  right  in  case  of  ships,  ibid* 
aUen  enemies,  illegal  to  trade  with  them,  without  king's  li« 
cence,  178. 
APPROVAL  by  vendee,  sale  under  this  condition,  S6, 
APPROVED  BILL,  meaning  of  that  phrase,  41.  note, 
ARBITER,  reference  of  price  to,  88, 148.    Vide  Price. 
ARRIVAL,  sale  on,  SS. 
AUCTION,  sale  by,  578. 

implied  engagement  on  part  of  seller  that  subject  shall  go  to 
highest  bidder,  579. 

this  holds  altiiough  subject  exposed  *  at  the  pleasure  of 

the  company,'  581. 
in  sale  of  nroperty  by  trustee  for  creditors  of  a  bankrupt, 
the  banxrupt  not  entitled  to  bid,  nor  to  employ  ano- 
ther  for  him,  582. 
is  illegal  to  employ  puffers,  white  bonnets,  &c.  584. 
offerers  in  like  manner  bound  to  observe  fairness,  585. 

example  of  illegal  combination  among  them  to  keep  down 
'  the  price,  585. 
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AUCTION  {amiimied.) 

ifl  unlawnil  in  one  intending  to  bid,  to  give  money  to 
others  to  indnoe  them  to  refiain,  587. 
m  bidder  may  retract  his  offer  at  any  time  before  hammer  is 

down,  587- 
daty  of  judge  of  roup  when  subject  exposed  during  running  of 

sand  glass,  588. 
dause  in  articles  of  roup  binding  highest  bidder  to  grant  bond 
for  price  with  caution,  and  on  his  failure  that  purchase  afaall 
devmve  on  next  offerer,  589* 
on  failure  of  highest  offerer,  is  the  next  entitled  (in  a  ques- 
tion  with  the  highest  offerer)  to  demand  the  subject?  590. 
distinction  in  this  case  according  as  ezposer  has  or  has 
not  intimated  the  failure  to  the  second  highest  bid- 
der, and  called  on  him  to  fulfil  his  bargain,  590i. 
on  second  highest  being  preferred,  highttt  oflerer  lia- 
ble to  exposers  for  difierence  between  h<ghf»t  and 
immediately  preceding  offer,  59S. 
in  question  between  exposers  ojui  second  offerer,  are  the 
former  entitled,  if  they  choose,  to  hold  saleasnnU 
and  expose  subject  of  new  ?  39S, 
other  cases  on  construction  of  dauses  in  artidce  off 
roup,  594. 

B 

BANKRUPTCY,  of  vendee  by  law  of  England,  not  of  itself  a  com* 
tennand  of  delivery  of  goods  previously  sold  ta  hinv  49& 
this  doubtful  in  Scotland,  536. 
«—— contemplation  of,  546L    Vide  /Mobeaey. 
BILL  OF  EXCHANGE.    VidB  Credii,  Prioe,  Po^fmeni. 
BILL  OF  LADING,  transference  of  goods  by  assignment  of  bars 
right  of  stoppage  niiruMs^ai,  483.   Vide  Sto^s^  in  transUu^ 


CARRIER  has  special  property,  by  law  of  England^  in  'goods  intrust* 

ed  to  nim,  5. 
Effect  qf  delivery  to  carrier  on  account  of  vendee,  367|  4ff7»  493^ 
542. 

when  jsoods  ordered  by  vendee  to  be  sent  by  a  particular 
earner,  vendor  bound  to  do  so,  367.    Vide  Peneulmm. 

when  no  particular  carrier  named,  delivery  to  any  cirrier 
with  the  usual  precautions  for  interest  of  vendee  same  as 
delivery  to  himself,  369.    Vide  Periculum. 

when  goods  remain  in  hands  of  carrier,  are  liable  to  be  stop- 
ped as  in  transitUf  467*  Vide  Insolvency^  Stoppagein  tran^ 
situ. 

carrier  entitled  to  retain  goods  in  this  case  against  vendor 
in  security  of  the  expence  of  carriage  of  these  particular 
goods,  but  not  in  security  o(  general  balanco  due  by  ven- 
dee to  him>  493. 

delivery  of  goods  to  carrier  for  vendee  vests  jfiroperty  inde- 
feasibly  in  him  if  price  is  paid,  542.  Vide  Insolvency, 
Stoppage  in  transitu^ 
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CONDITIONS  in  sale.  S3. 

oonditioDS  suspendve,  S2— M. 

riffhta  of  parties  penderUe  conditime,  43.    Vide  Perlculum. 
conaitioiM  readlative,  427.    Vide  Bedempikm,  Pactum  iegU  am^m 
vduoriaSf  TriaL 
CONSENT  of  paities  oooipletes  sale  by  law  of  Scotland,  S. 

to  what  partiettlan  it  nmst  applvy  152.    Vide  Error ^  Price. 
CREDIT,  sale  upon  in  law  of  England,  345. 

where  agreement  to  give  credit  is  nbsequent  to  sale,  346. 
where  forms  part  of  contract,  347. 

effect  of  agreement  to  pay  at  expiry  of  term  of  credit,  by  a  bill  at 
a  eeitain  date,  347. 
CURATOR  of  minor  cannot  buy  property  of  his  ward,  194.    Vide 
JgetU,  Factor,  Tutor. 

H 

DELIVERY,  neoesaary  by  law  of  Scotland,  to  transfer  property  to 
▼endee,  3. 
made  uncondidonaihff  by  EogUsh  law  vests  ahaobUe  property  in 
vendee,  though  price  not  paid  nor  credit  given,  10,  11,  344, 
393. 
ObUgatum  ofh^  vaidor,  199* 
indudes  obligation  to  purge  incumbrances,  200. 

effect  ofinhibition  on  lands  of  a  bankrupt  sold  under  bank* 

rupt  act,  203. 
this  obligation  does  not  extend  to  the  purging  lands  of  an 
infeftment  in  real  warrandice,  203. 
time  and  place  of  delivery,  209* 
effect  of  vendfMT  being  deprived  of  posaesnon  of  thing  sold  be« 

fore  delivery,  210. 
price  must  be  offered  before  vendor  bound  to  make  delivery,  ibid, 
effect  of  vendee's  becoming  insolvent  befiure  delivery,  211.  Vide 

Insolvency  f  Lien,  Stoppage  in  transitu. 
can  vendor  be  compelled  to  specific  perfinmance  of  obligation 
of  delivery,  or  may  he  refuse  to  deliver,  onoffisrilig  damages  ? 
211. 
nature  and  extent  of  vendee's  daim  of  damages  &r  non-deli* 
very,  2lS.' 
in  what  cases  it  indudes  remote  and  imdirect  loss,  217- 
cases  as  to  time  and  place  to  be  regarded  in  fixing  damages, 
220. 
effect  of  delay  of  delivery,  226. 
cfSpari  of  goods  sold  by  an  entire  ooAtnct  does  not  entitle  ven« 

dor  to  sue  for  price,  344.    Vide  Price. 
unconditional  when  made  by  vendor,  lets  in  a  set-off  by  ven« 

dee,  344. 
different  kinds  qf,  Sgo. 
traditio  vera,  and  traditiojlcta  in  Roman  law,  391. 
delivery  actual  and  constructive  in  our  law,  392-«446«    Vide 
Insolvency,  Stoppage  in  transitu,  JJen* 
^^ffV^of,  393. 

in  Roman  law,  393 
in  law  of  Engknd,  393 
In  law  of  Scotland,  394 
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DELIVERY  (conHnued.) 

of  oari  of  goods  sold  by  an  entire  ccmtnct,  in  England  bars 

right  of  stoppage  in  transUu  as  to  the  whole^  482. 
but  not  so  in  Scotland,  535.     Vide  IiuoIpcm^,  Steppage  im 
traniihi, 
DELIVERY  NOTE,  effect  of  intimation  of,  to  custodier  of  goods 

sold,  459*    Vide  Inndvency,  Lien,  Stoppage  in  trantiim, 
DISSOLUTION  OP  SALE,  395. 

by  consent  of  parties,  395, 402,  and  543.    Vide  Jntolpency. 
by  fraud,  $95,  404.    Vide  Fraud. 
by  force  and  fear,  395,  404.    Vide  Forte  and  Fear. 
by  the  accomplishment  of  a  resolutive  condition,  401,  427.  Vide 
Condition  Resobuive. 
DOCK  WARRANT,  assignment  of,  460.    Vide  Lien,  InMobency. 

£ 

EARNEST^  effect  of  payment  of.  In  England,  11. 

perfects  the  contract,  but  vendor  has  still  a  lien  on  gooda  tOl 
deKvery,  unless  credit  agreed  to  be  given,   12,  13,  211,  43S. 
Vide  Deiiverv,  Lien,  Insolvency. 
ENEMY.    Vide  Alien. 
ERROR,  effect  of,  in  sale,  153. 
til  corpore,  153. 

in  something  accessory  to  thing  sold,  154. 
in  eubeianiia,  vel  9noteria,  154. 
in  accidental  qualities  merely,  155. 
as  to  person  dealt  with,  155. 
distinction  in  this  case,  according  as  the  consideration  of  the 
person  dealt  with  is  or  is  not  material,  155— 158* 
as  to  pnee,  159.    Vide  Price. 
as  to  the  nature  of  the  contract,  160.  * 
.  as  to  the  quantity  <Mr  qaalihf  of  the  thing  sold.    Vide  QjeaniUft 
Qualiiy. 
EVICTION.    Vide  IFomifultee. 

EXECUTION  of  contrMt  of  sale^  388.    Vide  Payment,  Delivery. 
EXECUTOR  transacting  debts  due  by  deceased  must  communicste 

to  those  interested  in  the  succession,  1 91. 


FACTOR  acquiring  debts  due  by  his  constituent  must  comrounieate 
eases,  19I. 
appointed  by  Court  of  Sesnon,  in  sequestration  of  a  landed  e9» 
tate  cannot  buy  debts  affecting  it,  192. 
JFORCE  and  FEAR,  reduction  on  head  of,  395. 

nature  of  this  objection,  396—404. 
FRAUD,  reduction  of  sale  on  head  of,  395. 

does  not  render  the  sale  void  but  only  voidable,  396. 
by  what  kind  and  degree  of  fraud  a  sale  is  vitiated,  405. 
dolus  bonus,  aqd  dolus  mains,  405. 
doUts  dans  causam  cofitractui,  and  dolus  inddens,  40& 
effect  of  fraud  in  a  question  with  the  author  of  the  fraud  him* 
self,  407. 


INDEX.  601 

FRAUD  {continued.) 

cases  of  fraud  by  the  vendor ^  ^7. 

by  the  vendee,  409. 
effect  of  fraud  in  question  with  credHors  of  ftauddent  yendee, 
41S. 

in  question  with  bona  Jtde  fianbuer  firom  him^ 
416*. 
distinction  between  this  case^  and  question  between  real  owner, 
and  honajide  purchaser  Jroin  one  mho  has  etolen  goods,  or  to 
whom  they  had  been  leni  or  pledged^  and  by  him  been  fnu« 
dulently  soldj  417- 
FRAUDS,  statute  of  in  England,  S. 
FRAUDULENT,  conveyances  to  mjury  of  creditors^  under  18th  of 

Elisabeth,  c.  5.  17—19. 
FREEHOLD  QUALIFICATION,  stipulation  that  lands  sold  entide 
proprietor  to  one,  328.    Vide  QMotify  of  thing  sold.     . 

H 

r 

HEIR,  entered  turn  bentfido  buying  debts  of  deceased,  must  oommuni« 

cate  eases,  191. 
HORSES,  warranty  of  soundne^,  on  s%l^  of,.886T-290.    Vide  WarroMm 

dice  againsi  FauliSm 


IDIOTS  cannot  buy  or  sell,  l6l. 
ILLEGAL  SALES,  112. 

1.  SaUs  jMrohibUedfrom  some  qualiiy  in  subfed,  rendering  ii  unfit 

or  improper  for  sale,  I  IS. 
res  publics,  113. 

sacne,  115. 
sales  contrary  to  public  policy  or  morality,  from  qiialily  of 

the  subject,  113. 
rules  of  English  law  as  to  such  sales,  113. 
sale  of  sailor's  prize  money,  114. 

soldier^s  pay  or  half  pay,  114. 
offices  of  trust,  115. 
cases  of  sales  contrary  to  morality,  122. 
rules  of  Scotch  law  as  to  such  sales,  123. 
sale  of  offices  of  trusty  124. 
where  granted  during pteasure,  125. 
.  where  heritable,  126. 
where  (/«ring^,  126. 
'sale  of  offices  connected  with  administration  of  justice, 

136. 
sale  of  salaries  of  public  offices,  129* 
cases  of  sales  contrary  to  morcdityt  130. 

2.  Sale  of  goods  prokibiied  to  be  imported,  orofmUeh  importation 

is  oUoweaonltf  on  paument  ^certain  Juties,  130. 
goods  put  altogether  extra  cornmerdum,  131. 
— —  of  which  importation  subject  to  duties,  131. 

where  sola  iUtroad  in  Qrder  to  be  smuggled 
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ILLEGAL  SALES,  {continued.) 

into  Brilui^  bat  deU^eni  abpoad,  vendor 
lMiviiig>  BO  piirtioipation  in  smuggling,  131. 
when  aeUer aoeenory  t#  anngflinff,  lS4w 
buyer  of  smuggled  goods  cannot  force  seller 
to  cUW  er,  nor  cuin  damages  for  non^e* 
livery,  1S6. 
aak  of  smuggled  goods  t^ier  iMportaAw,  137^ 
whoa  not  §5d  by  importer,  but  after 
haivo  passed  from  tiand  to  hand,  148. 
IMMOVEABLE  PROPERTt,  aale  of,  most  be  in  writing,  54. 
this  required  as  a  solemnity,  55. 
writing  wnst  be.  probstive^  55. 
when  contract  is  in  form  of  an  offar  and  acotpiami^  boih  wriu 

inga  mnsi  be  probative,  SiL 
a  prmw  to  mM^  bindioft  if  contuned  in  a  probative  writing, 

55. 
efiect  of  f€i  htiervenius,  whew  contract  is  imperfect^  55. 
INCUMBRANCES,  purging  of,  200.    Vide  Ddivery,  oNigaHm  of; 

wmrandiee  agmmi  evkium. 
INHIBITION,  affectmg  knds  sold,  80S.    Vide  Ik&sery,  Migatiom  cf, 
INSOLVENCY  cf  tfendet,  effect  of  its  occurring  before  delive^r^ 
211, 484. 
Bights  of  vendor  in  security  of  the  price  in  this  event,  &y  lam  of 
England,  434. 
vendor^s  Uen,  and  right  of  stoppage  m  transUu  gentralfy,  4S6L 

Vide  Hen, 
distinction  between  these  two  rights,  437*    Vide  Uen;  Sfop» 
page  in  trandtit* 
Rights  of  vendor,  in  law  ^  ScMind,  in  security  of  the  price  on 
foilure  of  vendee,  508. 
where  goods  not  yet  delivered  at  vendee's  failure,  vendor  is  en- 
titled to  reUtm  them  in  securirr  of  i>rioe,  512. 
effect  of  camimelioe  delivery  in  mvesting  vendor  of  this  right, 
514. 

1.  In  case  where  goods  when  sold  were  in  possession  of 
vendor  hmwelf,  or  hie  servants,  or  special  agents,  not  yet 
settled,  if  transforence  can  be  completed  by  any  act  of 
oonstrocdve  dfeliveiy,  which  does  not  alter  load  situa- 
tion of  the  soods,  510. 

2.  In  case  where  goods,  when  sold,  were  in  a  banded 
warehonse,  or  otherwise  held  [by  custodier,  not  the  ser^ 
want  or  special  agent  of  vendor,  transference  may  be  com* 
fdeted  by  a  constructtte  delivery  by  means  of  intima* 
tion  of  a  ddivery  note,  525. 

Such  note  negotiable  like  a  bill  of  lading,  and  goods 
may  be  resold  and  prcqper^  transfeind  to  second 
purchaser  by  indorsation  of^it,  550.— QMre.  Ism« 
timation  to  me  custodier  necessaiy  in  such  cases  to 
complete  die  transference  i  531.  Vide  Dock  War* 
rant, 
of  vendor,  537. 

efiect  of  this  when'  goods  remun  in  his  possession  undelivered, 
539. 
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INSOLVENCY  of  vendor,  (conitnued) 

when  have  been  actually  delivered,  541. 

when  have  been  only  conHrucUvely  delhered^  5i2. 

1.  When  at  tune.of  sale  goods  in  possession  of  vendor 
himself,  or  his  iervanU,  or  special  agents,  540. 

2.  When  in  a  bonded  warehouse^  8bc.  and  traDsfened 
by  indmation  of  delivery  note,  54£. 

S.  When  haye  been  delivered  to.  a  carrier  for  convey« 
ance  to  vendee,  before  vendor's  failure,  542.    Vide 
Carrier. 
m  considered  in  relation  to  the  right  qf  the  parties,  on  thefailnre  of 

vendect  to  rescind  the  contract,  and  ailom  the  goods  to  be  re* 
turned,  545. 
Sules  ofEngUsh  law  on  this,  544. 
vendee  cannot  rescind  sale  and  return  goods  to  vendor,  in 
contemplation  of  bankruptcy,  although  neither  actually  huokm 
rupt  nor  insolvent,  54^ 
when  vendee  is  insolvent,  bat  not  bankruptt  may  decline  to  re^ 
ceive  delwery  gf  goods  when  offered  to  nim,  and  return 
them,  if  vendor  consent,  55L 
assent  of  vendor  to  this  may  be  presumed,  if  does  not  ac« 
tually  dissent,  or  act  upon  the  contract  as  subsisting, 
550  and  570. 
offer  of  vendee  to  return  goods  in  this  way  unavailing, 
if  act  of  bankruptcy  occur  before  it  is  accepted  by 
vendor,  550. 
when  goods  have  once  been  delivered  to  vendee  and  accepted  by 

him,  cannot  tetum  them  upon  his  insolvency,  560. 
sale  cannot  be  rescinded  if  vendor  either  actudly  dissent,  or 
treat  the  contract  as  subsisting  after  vendee's  offer  to  re- 
scind, 570.    Vide  supra  550. 
Rules  of  Scotch  law  on  this  subject,  571* 
vendee  cannot,  after  bankruptcy,  return  goods  previously  de« 

livered,  571* 
when  delivery  offered  to  him  after  he  is  insolvent  or  bankrupt, 
may  reject  goods ;  and,  if  vendor  consent,  rescind  contract, 
572. — Quere,  Is  he  entitled,  in  such  case,   to  accept  the 
goods?  572. 
INTERDICTED  persons,  how  &r  capable  of  buying  and  selling,  173* 
INTEREST  on  price,  in  what  cases  due,  S47. 
accumulation  of  by-gone  interest,  850. 


LICENSE,  bv  the  king  to  trade  wjth  the  enemy,  180.    Vide  Alien. 
LIEN  of  vendor  over  thin^  sold,  while  it  remains  in  his  possession,  m 
security  of  the  price,  18,  14,  210,  486. 
Ofvendor^sliengaierai^,  4S6» 

distinction  between  it  and  stoppi^  in  tramitu,  437,  452,  457* 
Vendor's  lien  tii  particular,  452. 

1.  When  goods  at  time  of  sale  are  in  possession  of  vendor 
himself,  or  servants,  or  special  agents,  452. 
eflfect  oi  constructive  detivery  m  tUs  case,  in  completing 
the  transference  and  divesting  vendor  of  lien,  454i 
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LIEN  of  vendor,  (continued) 

2.  When  goods  at  time  of  sale  are  in  bands  of  warehousemen, 
Jtc.  not  the  servant  or  special  agent  of  vendor^  457- 
effect  of  constructive  delivery  in  such  case  by  intimation 
of  delivery,  order,  &a  in  divesting  vendor  of  lien  or 
x^t  to  countermaud  delivery,  459l    Vide  DeUvery 
>ude.     Assignment  of  dock-warrant  by  indorsation, 
tudAotf/  notkct  transfers  property  absolutely  of  goods 
sold  in  West  India  docks,  460.     Vide  Dock  War^ 
rant. 
LOCATIO  OPERARUM  united  wkh  sale,  nature  of  that  complex 
oontxact,  574. 
in  law  of  England  not  within  statute  of  frauds,  575. 
and  property  does  not  pass  till  manufacture  finished^  ibid 
rule  of  law  of  Scotland  as  to  this,  5761 

M 

MARKET  OVERT,  sales  in,  15. 

Exceptions  from  privilege  belonging  to  such  sales,  16.  note. 

Contrast  between  English  and  Scotch  law  on  tUa  matter,  S9, 
420. 
MARRIED  WOMEN,  cannot  buy  or  sell,  162. 
exceptions  to  this  rule,  162. 

wife's  estate  where  jW  mariti  excluded,  162. 

when  prceposita  neffoliis,  162. 

Aimisnings  to  family,  168. 

when  wife  senarated  from  husband,  1 64. 

when  engagea  in  business,  165. 
MEASURE,  sde  by*  ^^i^-^^-    Vide  Periculum. 
MINOR  past  age  of  puberty,  how  far  capable  of  buying  and  selling, 

167 
when  without  curators,  168. 
when  has  curators,  ibid, 
claims  for  Jurnishings  to  minor,  16^, 
claims  for  debts  incurred  by  him  in  a  trade  or  profcssum,  171- 

N 
NUMBER,  sale  by,  44—53.    Vide  Periculum. 

O 

OFFICES  of  trust  esnnot  be  sdd,  1 15  and  123.    Vide  Illegal  Saks. 


PACTUM  k^  commUsarice,  430 

ilUdtum.    Vide  Illegal  Sales. 
PAIRS,  things  sold  in,  308.    Vide  Warrandice  against  Fai^s. 
PAY  of  soldiers,  cannot  be  sdd,  114.    Vide  Illegal  Saks. 
IPAYMENT  of  price,  388. 

what  acts  amount  to  payment,  388. 

where  a  cheque  received  in  payment  is  lost  by  vendor,  ibid. 
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PAYMENT  of  price,  {continued.) 

vhere  a  bill  given  in  payment  is  lost^  after  being  indorsed^  SSQ, 
when  a  bill  remitted  by  post  is  lost  or  intercepted,  ibid, 
purchaser  of  goods  agreed  to  be  paid  for  by  bill  on  his  agent  is 

not  disdiarged  by  the  seller  taking  a  renewal  of  the  biU  from 

the  a^ent,  without  giving  him  notice^  the  agent  not  having 

been  m  cash  to  pay  the  bill,  S89. 
FEmCVLUM  rei  vendiiiB,  355. 

General  rule  that  lies  on  vendee,  S55. 

reasons  of  this  rule,  ibid,  and  S56. 

price  still  due,  although  subject  perishes,  857' 

at  what  lime  does  risk  commence  against  vendee,  35S, 

in  ordinary  sales,  ibid. 

in  sales  by  wdghit,  number^  and  meamny  358. 

in  sales  by  iasU,  S64. 

m  condUional  USLei,  365. 

in  o^f^riMtf toe  sales,  ibid. 

in  sales  on  triai,  ibid 

Exceptions  to  general  rule  as  to  ride,  366. 
risk  lies  on  vendor  when  he  is  in  mora,  ibid, 
or  when  subject  perishes  by^  kisfauU,  S&f. 
Cases  arismff  from  vendor's  obligation  to  take  care  of  thing 
sold  until  delivery,  ibid. 

1.  Duty  of  vendor  when  vendee  has  given  express  directions 
as  to  mode  of  conveyance,  ibid. 

2.  When  no  particular  carrier  or  ship  named  by  vendee,  de-> 
liverv  to  any  carrier  or  wharfinger  on  his  account,  with  the 
uswd  precautions,  is  equivalent  to  delivery  to  vendee,  and 
frees  vendor  fh>m  furtner  responsibility,  369. 

Limitations  of  this  rule,  370. 

duty  of  vendor,  when  goods  sent  by  sea,  to  give.due  no- 
tice to  vendee  of  sbipm^t,  S7S. 
Is  it  necessary  to  mention  Uie  name  of  the  ship?  S74w 
cases  as  to  qualifications  of  the  rule  requiring  vendee  to 
send  notice  of  shipment,  378. 
when  subject  perishes  from  a  fault  for  which  vendor  is  liable 

in  warrandice,  loss  fidJs  on  him,  385. 
when  vendor  undertakes  risk  by  express  agreement,  385. 

this  implied  when  vendor  undertakes  to  transport  goods  to 
vendee's  residence,  and  deliver  them,  886. 

Pnwl«??!^  r^^J?^  "^^JT  ""^  ^?**««^«?  J««^'ce^  prohibited,  194, 
rUbbbbblON  of  thing  sold  by  vendor  at  his  bankruptcy,  effect  of  in 

England,  18,  20,  24.    Vide  Reputed  Ownership. 
m  kw  of  Scotland,  24,  26,  note ;  537.    Vide  Insolvency  of  Fen-, 
dor, 

PRICE,  payment  of  is  condition  precedent  of  sale  in  Enfflish  law.  8. 
10,436.    Vide  DeUvery,  Earnest, 
qualities  necessary  to  be  found  in  it,  147. 
must  be  real  and  not  elusory,  147. 
must  be  certain,  or  capable  of  being  made  so,  148. 
may  be  referred  to  arbiter,  148. 
extent  of  his  power,  149. 

Can  it  be  referred  to  one  of  the  parties  themselves  ?  150. 
or  decUured  to  be  what  vendor  shall  be  offered  by  another? 
150.  ^ 


606  INDEX. 

PRICE,  |Mi3rnient  of,  {eorUinved.) 

must  ooitaut  of  cifrf«ii<  nMMiqf>  151. 
ertor  in  regard  to^  159* 
■  I  ■       Migaiion  qf  vendee  to  pajf^  84fi. 

whefe  no  term  fixed,  may  be  demanded  immediately  on  de> 

lively  bein^  offisredy  348. 
rules  of  English  law  as  to  payment  of  price  and  giving  of 
credit,  843.    Vide  Credit,  Intereet,  DeUvery. 


PROPERTY  of  tiling  sold^  by  lew  of  Euhind,  passes  to  veddee,  by 
sale  without  delivery,  4,  7*  3.  v  ide  Price,  Lien,  Stoppage 
in  irantitUt  Market  C^)eri»  Reputed  Onmership, 

definition  of  tUs  term  in  Scotch  law,  4. 

different  kinds  of,  known  in  English  law,  5,  & 
ohMolute  and  qeaiyUd,  ibid. 
ofehotee  ta  pouession,  and  chores  in  action,  ibid. 

di^erent  meamng  of  term  in  English  and  Scotch  law,  6. 

is  vendor  bound  to  make  vendee  jfroprielor  ^  thing  soidf  or  is 
he  moely  bound  to  make  delivery  of  it»  with  wammdioe 
against  eviction  ?  S27.    Vide  Vendor. 
PUPILS  cannot  buy  or  seD,  161. 

limitations  of  this  rule,  l6e. 

Q 

QUALITY  of  thing  sold,  Mipurafi^^  regardmg,  3^. 

Fdtd^e  cbdfH  if  a&alement  from  price,  on  account  ^ 
eentmion  ae  Id  ^uidUy,  828. 
i|])pH6atidb  of  thts  to  taM  df  land,  wBldi  is  represented  as 
entitHng  to  a  v^e^  328. 
vendee's  cUhn  of  idyatement  in  England  on  account  of  quality 
boftg  infiHri6r  to  #hat  was  represented^  386. 
in  sales  hjeam]^,  HfVete  bulk  does  not  cotrespond  to  sam- 
ple, 3^. 
What  cotofttitutes  a  sale  by  taM)pTe,  358. 
where  goods  described  in  ccmtr&ct  as  of  certain  quality,  is  im« 

plied  warranty  that  they  are  of  that  quality^  S39. 
when  vendee  has  been  mJled  by  vendor  as  to  quality,  has 
dtitti  as  for  A  Mud,  340. 
duty  df  vendee  in  cades  of  this  kind  io  nlt^tm  goods  with- 
out dday,  342. 
QUAlfTltY  <yf  thing  Sbld,  obligatfdlis  of  veildbr  frolh  the  terms  of 
side  Ob  this  poibt,  316. 
error  in  quantity^  317. 

rule^  of  the  Roman  law,  317- 
of  the  kw  of  Scotland,  318. 
claim  folr  tAMetnent  of  price  on  accbuht  of  shorlcoming  in  price, 

818—828. 
claim  of  vetidor  on  account  of  art  eicest  in  the  quantity^  382. 
case  of  error  in  quantity  in  ikot)eabtes  in  law  of  England,  32S, 
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flfiDEMPTlON,  8ale  under.  429- 

pathm  de  r^tmendadih  ni  Roman  hw,  4d9i. 
right  of  redemption  in  kv  of  SeotiMid,  4S9. 
when  limitea  to  m  certain  timo  m  peoper  eak^  tfiis  condition 
strietly  enforced.  430. 
REGISTRY  ACT&    Vidfe  Ship,  Mm. 
REPUTED  OWNERSHIP^  ]9»  SI*  S5, 597- 

rules  of  BngKili  law  on  tUi  aiMect,  I9,  ti. 
oontrast  between  Engliak  and  SiDotdt  kw  in  Mj^nrd  to  richt  ol 
partiet  on  vendor  miling,  iriiiia  foodi  aoU  rennuied  m  hia 
possession,  25^  587* 
rutes  of  English  law  not  applicmble  to  onr  lav,  S5.  nofo,  63%. 
RES  FUTURE,  saljB  of.  111. ;  Mfd  empiio,  ibid. 
aliensB.  111. 
pablice.  115. 

sacrse,  115.    Vide  i%«l&ri^ 
RESCINDING  sale  by  mntud  consent  on  ftikm  of  vender  64S» 

Vide  Insolvency  m 
RETURN,  sale  and,  87. 
RISK  of  thing  sold.    Vide  PerictAan. 

S 

SALE  and  return,  37* 

SALARIES  of  public  officers,  whether  aakoUe,  199^    Vide  lUegtU 
Sales. 

SAMPLE,  sale  by,  SS7.    Vide  QMa%  of  Omff  aoU 
SHIPS,  sale  of,  55. 

Stat.  7  and  8.  W.  IIL  56, 

IKH^uisites  of  S6  Geo.  IIL  e.  Ga  in  caie  of  sale  of  ship,  57* 
indorsements  on  certificate^  ibid, 
delivery  of  copy  to  officers,  and  entry  on  oath  or  affidavits, 

and  memorandum  in  book  of  registers,  58* 
recital  of  certificate  in  biU  of  sale,  S3. 
Stat  34.  Geo.  IIL  a  69, 58. 

contracts  to  tranter,  as  distinguished  from  present  sale,  58. 
provisions  of  this  act  in  sale  of  ship  in  her  awn  port,  ibid, 
indorsement  on  certificate  in  case  of  such  sale,  and  delivery 
of  copy  to  officers,  and  entry  and  memorandum  to  be  made 
by  them,  59* 
ssle  of  ship  at  sea,  ibidt 

when  owners  reside  abroad,  60. 
registry  de  napo,  ibid, 
application  of  registry  acts  to  agreemenis  to  transfer,  as 
guished  from  actual  sale,  62 

can  now  be  no  equitable  title  to  a  ship,  63. 
questions  as  to  form  of  bill  of  sale,  66. 

cannot  be  subscribed  by  a  company  firm,  ibid« 
cases  of  errors  in  form  of  bill  of  sale,  68. 
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SHIPS,  (continued) 

nature  and  extent  of  right  acquired  by  vendee  on  execution  of 
bill  of  sale,  previous  to  performance  of  other  requisites  of  the 
acts,  70. 
what  direcitians  of  acts  enforced  by  aancdon  of  nullity,  70. 
effect  of  execution  of  bill  of  sale,  71* 
when  ship  tii  her  awn  fori,  ibid, 
when  at  sea,  75-— 78. 
subsequent  acts  enjoined  by  statutes,  79< 
defect  in  vendee's  title,  caused  by  fraud  of  vendor,  80. 
can  it  be  remedied  by  a  court  of  equity,  81—89. 
mode  of  completing  vendee's  title,  when  a  ship  at  sea  is  sdd  to 
parly  residing  tii  another  port,  and  when  intended  that  her 
port  should  he  changed,  91-i-108. 
registry  acts  do  not  apply  to  vessels  employed  m  inland  nawga* 

turn,  109. 
nor  to  transfers  to  executors,  or  amgneei  in  bankruptcy,  ibid. 
contract  embracing  something  besic&s  transfer  of  ship,  109. 
■  transfer  of,  to  foreigner,  174.  Vidcii/inr. 

SMUGGLED  GOODS,  sale  dL    Vide  lOegal  Sake. 
SPIRITS,  sale  of,  in  small  quantities,  I96. 

action  denied  for  price,  unless  amounting  to  20s«  and  contracted 

at  one  time,  by  24  Geo.  11.  c.  40^— 197- 
this  act  not  appbcable  to  spirits  bought  to  be  resold  in  way  of 

trade,  197. 
is  confined  to  spirituous  liquors,  197* 
ha  bUl  granted  for  price  of  spirits  under  20s.  at  one  time,  void? 

198. 
STOPPAGE  IN  TRANSITU, 

In  law  of  England,  14,  436. 

Of  stoppage  in  transitu  generally,  4S6« 

distinction  between  it  and  vendor's  lien,  4S7. 

is  a  legal  right,  459. 

is  founded  on  admission  that  tiie  property  of  thing  sold  is 

previously  transferred  to  vendee  by  sale,  440. 
sale  not  thereby  rescinded,  441. 
vendor  has  this  right  only  when  vendee  insolvent,  442. 
distinction  between  proper  cases  of  stoppage  in  transitu,  and 

cases  where  vendee  fails  before  contract  is  completed,  445. 
distinction  between  actual  and  constructive  delivery,  and  de- 
finition of  these  terms,  446. 
Of  stoppage  in  transitu  in  particular,  466. 
nature  of  state  oitransitus,  during  which  goods  may  be  stopped, 

467. 
continues  until  they  are  actually  or  constructivdy  delivered, 

467. 
continues  after  delivery  into  a  general  ship  chartered  by  van- 

dee,  468. 
so,  after  delivery  at  a  wharf,  for  purpose  of  being  forwarded  to 

vendee,  470. 
so,  in  case  of  wine,  after  importation  and  delivery  into  king's 

cellar,  472.    Vide  infra,  p.  536,  as  to  rule  in  Scotland  on 

this  matter, 
acts  by  which  transitus  is  determined,  473. 
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STOPPAGE  IN  TRANSITU  in  England,  (continued) 

deUvery  of  goods  into  a  fMcker's  warehouse  for  deposti,  and 

Aot  in  course  of  transport^  479. 
arrival  of  goods  at  journey's  end,  and  vendee  putting  mark 

on  them,  though  not  actually  delivered  to  him,  476. 
delivery  into  warehouse  hired  b^  vendee,  though  not  at  jour« 
ney's  end»  and  his  exercising  Acts    of  ownership  over 
goods,  478. 
arnval  of  goods  at  a  point  where  they  wait  for  further  orders 

from  vendee  to  put  them  again  in  motion,  479- 
delivery  into  a  ship  hired  by  vendee /or  term  of  years,  481. 
delivery  to  shipmaster  on  a  receipt  to  vendee,  bearing  goods 

to  have  been  received  y*rowt  him,  481. 
deliveiy  c^oart  of  goods  .spld  by  an  entire  cqntra^^  .482.«-« 
Rule  of  Scotch  law  different ;  Vide  infra,  p.  535, 
acts  by  which  rig^t  of  stoppage  is  or  is  not  barred,  while  goods 
Stilton  journey,  48S. 
by  bonajide  assignment  of  a  bill  of  lading  for  value,  485« 
assignment  must  be  fair  and  honest  on  part  of  assignee, 

488. 
but  not  necessary  that  he  should  know  goods  to  be  ac« 

toally  paid  for  to  the  original  vendor,  495. 
exceptions  to  general  rule  as  to  assignment  of  bill  of 
lading,  488. 
cannot  t>e  assigned,  if  transmitted  to  consignee  unin* 

dorsed,  488. 

where  vendor,  in  shipping  the  goods,  takes  a  receipt 

from  master,    he  thereby  reserves  a  controul  over 

them,  and  a  resale  by  vendee  will  not  bar  right  cf 

stoppage,  because  master  not  entitled  to  give  bill  of 

ladmg  except  in  exchange  for  receipt,  489. 

bill  of  lading  signed  before  goods  actualhf  on  board, 

cannot  be  assigned  so  as  to  fcwr  right  of  stoppage,  491. 

etfect  of  vendee  meeting  goods  on  the  road,  and  taking  posses-i 

sion  before  journey  at  an  end,  491. 
claim  of  carrier  when  goods  stopt  in  his  hands  to  retain  them 
against  vendor  in  security  of  general  balance  due  by  vendee 
for  carriagC'^not  entitled  to  do  so,  though  entitled  to  re* 
tain  in  security  of  charge  for  carriage  m  these  particular 
goods,  498. 
effect  of  delivery  of  goods  by  mistake  of  the  carrier,  after  no- 
tice from  vendor  not  to  deliver^  497* 
mode  of  effecting  stoppage,  498. 
mere  bankruptcy  of  vendee  liot  equivalent  to  countermand  of 
delivery,  without  some  positive  act  of  stoppage  by  vendor, 
498.— Otherwise  in  Scotland;  Vide  infra,  p.  5S6. 
but  actual  repossession  not  necessary,  498. 
carrier  liable  in  trover  to  vendor,  if  delivers  afler  notice  not 
to  deliver,  499* 
mode  of  stoppage,  when  goods  sent  by  sea,  500. 
stoppage  may  be  effected  by  agent  of  vendor  either  general  or 
special,  but  not  by  a  third  party  not  his  agent  at  all,  501 
right  of  stoppage  barred  by  delivery,  either  actual  or  construe-^ 
tive,  502. 
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STOPPAGE  IN  TRANSITU  m  England,  (eoatiMiai) 

Moept  where  the  oonelructive  ddivoy  «  lo  «  Mmr  for  ike 
fmrpoie,  or  in  the  ooorte  oitram^pafi,  SOS* 
STOPPAGE  m  ira»$iiu  in  SccHand,  585. 

transitus  not  terminaled  bj  ddivery  Into  whip  «^rtacd  by 
vendee,  S$5* 
nor  by  delivery  of  psrt  of  a  eaigo^  535.— Oth^nrige  in  Eng* 

kndy  supra,  p.  482. 
is  put  en  end  to  by  deliveij  of  fpooda  ia  name  ofvidce  into 

a  bonded  warehoufle,  53ol    Vide  supra,  p^  4791 
13  bankruptcy  of  vendef  equivalent  to  oouQteimand  of  de- 
li very^   withput  any  act  of  stoppage  by  vendor?  5S6. 
Videitipra,  p.  498*  i  Vide  Jmotoau^, 

T 

TASTE«  ssle  of  goods  on  condition  cff  vendee  approving  of  Aon  on 

tasting,  42.    Vide  Pericuium. 
TRANSITUS.    Vida  Stoppage  in  irttiuku,Iniohauy,Liin. 
TRIAL,  sale  on,  34  and  431.,  means  a  reasofui6/is  tnal,  432. 
TUTORS  may  sell  moveables  of  pupil,  181. 

cannot  sell  heritsge  without  authority  of  Court  of  Session,  ibid. 

in  what  cases  court  will  authorise  such  s^<^  Igl.  ei  seifq. 

cannot  buy  for  their  own  behooi^  property  of  pupil  exposed  to 
sale,  183  and  192. 

nor  acquire  from  others  rights  aflbcting  his  estate,  194. 


VENDEE,  obligations  of,  343. 

is  bound  to  pay  the  price.    Vide  Price,  Credit,  Interest, 

is  bound  to  carry  away  thing  sold,  353. 

bound  to  do  tins  iwmediaiely,  when  no  agreement  to  oontrtfy, 

354. 
is  liable  in  damages  if  neglects  to  do  so,  but  vendoi:  not  entitled 
on  that  account  to  sell  Uie  goods  sgain,  ibid. 
VENDOR,  obligations  of,  199.    Vide  Belhert^,  Warrandice,  QMotUHy, 
Qualiiy,  Pericuium. 
is  he  bound  to  make  vendee  proprietor  of  thing  sold,  or  merelj 
to  deliver  it  with  warrandice,  227  ? 
distinction  between  heritsge  and  moveables  in  this  reqpect, 

230. 
effect  of  agreement  that  vendee  shall  not  object  to  his  title, 
234. 

W 

WARRANDICE,  real  affecting  lands  sold,  i^  vei»dpr  bound  to  desr  it 
of,  208.     Vide  Delivery  obligation  of, 
m  ■  obligation  of  by  vendor*  240. 

1.  Warrandice  against  eviction,  ibid, 
definition  of  eviction,  ibid* 
this  warrsndice  implied  in  sale,  241. 
different  degrees  of  warrandice,  24fL 
in  what  cases  this  warrandice  incui^red,  ib. 

vendor  bound  to  warrant  against  all  evictions^  ^  mUeh  tht 
fiause  or  germ  esisted  at  the  date  of  the  sale,  ibid. 
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ezoeptlfmB  to  tins  Rile  when  evioticii  caued  by  open* 
tian  of  m  pablio  law,  9M. 
e vicdon  by  lUliog  of  ouvaltiee  q£  toperiority ,  ibid, 
by  deagnalion  of  land  for  glebe,  f  w. 
by  eiiraeatatioBs  of  atipeiid,  M9l 
misceUaneous  cases,  ^58. 
vendor  not  bound  to  warrant  against  oauaes  of  eviction  be- 
ginning to  exist  after  sale,  S54. 
eviction  by  superveamUlami  ibid, 
by  vendee'a  own  fiiuki  955. 
eneqifcian  to  tkia  rule  where  evielion  proceeds 
from  ao  aot  oi  vendor,  %56. 
vendor  liable  under  warrandice,  though  evietien  accomplish« 
ed  without  sentence  of  a  judge,  if  vendee  can  shew  that  de- 
mand was  just,  258* 
this  warrandice  extends  to  real  burdens,  259. 

servitudes  and  tacks  affecting  land,  259. 
eviction  of  part  of  subject,  262. 

of  the  fruits  where  thing  itself  has  perished,  263. 
where  ground  of  distress  appears,  arising  Jrom  ad  of  vendor 
himself,  may  be  called  on,  previous  to  actual  distress,  to  free 
the  subject,  26S. 
rights  and  duty  of  vendee,  where  eviction  ihreatenedf  264. 
claim  for  expense  of  repelling  attempt  to  evict,  266. 
claim  of  vendee  who  has  l:^ught  up  a  right  affecting  subject^ 

268. 
nature  and  extent  of  daim  of  recourse  in  case  of  actual  evic- 
tion, 270. 
claim  for  improvements,  272. 
at  what  time  eviction  held  to  take  place,  274. 
claim  of  recourse  on  partial  eviction,  276. 

on  eviction  of  fruits  after  subject  has  perished,  277* 
eviction  from  a  tecond  purchaser,  278. 
warrandice  from  fact  and  deed,  279. 
stipulation  that  vendor  shall  not  be  liable  in  warrandice  at  all, 

280. 
real  warrandice,  281. 
2.  Warrandice  against  Faults,  285.^ 
was  implied  in  sale  in  Roman  law,  285. 
not  so  m  law  of  Enghmd*  ^5^^ 
general  rule  of  law  of  Scotland,  2&7^    . 
to  what  faults  warrandice  applies,  288. 

1 .  only  to  such  faults  as  render  subject  unfit  for  its  proper  use, 

•288. 
cases  as  to  warranty  of  horses,  290. 

2.  applies  only  to  latent  defects,  296. 

$.  to  such  only  as  existed  at  date  of  sale,  297. 

4.  sale  of  commodity  «  with  aUfauUs,"  298. 
nature  and  extent  of  vendee's  claim  of  recourse  under  this  war* 

randice,  302. 
counter  claims  of  vendor  for  restitution,  8cc.  307. 
vendee's  claim,  where  one  out  of  a  number  ^things  sold,  or  one 

of  a  pair  is  defective,  307* 
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in  what  cates  yendee  ioses  hit  reoonrae,  309. 

1.  where  pars  eaniraetus  that  vendee  not  liable  in  wamn- 

dice,  S09.    Vide  Si^a,  S98. 
8.  where  subject  not  returned  in  due  timet  309. 

English  practice  on  this  head>  312.    Vide  Qiia%  rf  iking 

WEIGHT,  sale  by,  44. 

in  English  law,  45. 
in  Scotch  law,  53.    Vide  Perieubtm, 
WRITING,  when  required  in  sale,  54. 

when  agreed  that  contract  shall  be  reduced  into  writing,  54. 
in  sale  of  imsioved[>le  property,  54.     Vide  Jmmaumik 

^^Prapertjf. 
ip  sale  of  #Afp#.    Vide 
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